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1

 introduction

Punishment
AIDS in the Shadow of an American 
Institution

The states should pass laws and/or step up enforcement of 
their laws against homosexual activity. As much of a moral 
issue as it is, homosexual activity is also now a health threat 
of epidemic proportions, and it simply cannot be allowed.

—Rev. Jimmy Swaggart, July 20, 19861

It is time for the homosexual community to publicly chastise 
itself for its promiscuous sexual practices that is causing the 
spread of AIDS more to its own people and now the hetero-
sexual community.

—Louis Sheldon, October 5, 19852

AIDS carriers are a threat to society, and the state has a 
compelling interest in protecting the uninfected. I am weary 
of politicians who pander to perverts with an eye to the next 
election.

—Former Indiana Representative Don Boys, June 24, 19883

We sue for everything that our forefathers would never have 
done, and we blame everybody for everything. Now that we 
have done all of this, we have AIDS, child abuse, wife abuse, 
satanic cults, gang killings, rampant dope dealers and users, 
children killing children, people wanting everything free, 
having children to get more, AFDC, murder rising, rape 
more than ever in history, and the police cannot get the paper 
work done before some judge lets those arrested back out on 
the street.

—Joan Parrish, February 28, 19894
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2  |  Introduction

From the very beginning of the epidemic, AIDS was linked to punish-
ment. For evangelical Americans, AIDS represented divine punishment 
for the moral depravity sweeping America—namely, what conservatives 
derisively termed the “homosexual lifestyle.” According to a 1987 Gal-
lup poll, 61 percent of American evangelicals and 50 percent of non-
evangelicals agreed with the statement “I sometimes think AIDS is a 
punishment for the decline in moral standards.”5 Televangelists like 
Jimmy Swaggart and Pat Robertson took to the airways to publicly con-
demn homosexuality as the cause of AIDS. Their like-minded political 
counterparts, activists such as William F. Buckley and Lyndon LaRouche, 
spearheaded campaigns aimed at getting states to pass punitive laws: to 
criminalize homosexuality, to tattoo newly diagnosed patients, to raid 
gay establishments.6

AIDS activists fi ercely resisted these policies as draconian eff orts to 
trample on civil liberties—policies that they argued were stigmatizing 
and thus likely to be counterproductive in the fi ght against AIDS.7 
Activists argued that freedom and privacy, not coercion and intrusive 
surveillance, were the keys to a successful disease control strategy. 
Despite their eff orts, in the late 1980s state lawmakers around the coun-
try began to introduce criminal legislation targeting people living with 
HIV, whom they viewed as recklessly exposing their sexual partners to 
the disease. Echoing the sentiments of many Americans, a California 
newspaper editorial argued in 1987 that these laws were needed “to 
prevent unstable AIDS victims from passing on a death sentence to oth-
ers.”8 Although they are sometimes mislabeled as “HIV transmission 
laws,” most criminal laws enacted in the United States governing HIV 
exposure and/or disclosure make no mention of transmission or even 
the risk of that outcome. Instead, these new off enses resemble what 
prosecutors call a “crime of omission”: by failing to reveal their HIV 
status to their partners, HIV-positive people in dozens of states can now 
face stiff  prison penalties if charged under these felony statutes.

Although AIDS crystallized a specifi c set of social anxieties about 
sex, drugs, and death, the brand of punitive rhetoric and policies it spir-
ited was not unique to AIDS in the 1980s. While President Reagan’s 
administration is notorious for its callous indiff erence to the epidemic, 
First Lady Nancy Reagan is equally notorious for her Just Say No cam-
paign against drugs. President Nixon fi rst announced a war on drugs in 
1971, but it was ratcheted up to new heights in the 1980s as federal and 
state authorities instituted a swath of new policies aimed at keeping 
drug users behind bars for as long as possible.9 In the midst of these 
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Introduction  |  3

heated policy debates, some authorities even made extremely sensa-
tional calls for drug dealers to be put to death. In 1986, for example, 
Vice President George Bush told reporters that he would probably sup-
port the death penalty for large-scale drug dealers.10 Four years later, 
Los Angeles Police Chief Daryl Gates (founder of the D.A.R.E. school 
program) testifi ed before Congress that he believed casual drug users 
were treasonous and “ought to be taken out and shot.”11

There are striking similarities between the conservative backlash to 
AIDS and the crackdown on drugs. While conservatives promoted poli-
cies that targeted homosexuality in the face of AIDS, so too did they 
promote policies that targeted stigmatized minorities in their war on 
drugs. The racism underlying the Reagan-era drug war was belied by its 
special focus on a drug that was disproportionately used by poor Black 
Americans: crack cocaine.12 Indeed, Congress enacted the Anti-Drug 
Abuse Act of 1986 that mandated extremely diff erent sentences for crack 
cocaine (fi ve years for fi ve grams) and its powdered cousin more com-
monly used by Whites (fi ve years for fi ve hundred grams); while this one 
hundred-to-one disparity was on its face “color-blind,” critics nonethe-
less viewed it as racist because of its devastatingly disparate impact on 
Black men.13 By the end of the decade, America’s jail and prison popula-
tion had doubled to over one million inmates; while African Americans 
constituted just 12.1 percent of the American population in 1990, they 
made up a lopsided 48.4 percent of its booming prison population.14 Like 
the homophobia that haunted the conservative backlash to AIDS in 
America, racism drove America’s obsession with punishing crack cocaine.

The war on drugs and the punitive response to HIV are but two 
examples of a more seismic shift in American corrections policy; law-
makers increasingly turned away from the rehabilitative spirit of the 
1960s and 1970s in favor of far more punitive approaches that were 
rooted in retribution—or punishment for punishment’s sake. This trend 
away from rehabilitation was driven by three key social factors. First, 
crime rates had risen sharply from the 1960s, reaching historically high 
levels just as AIDS began to emerge in the early 1980s.15 Second, incon-
sistent social science fi ndings had eroded the confi dence of American 
criminal justice authorities in the eff ectiveness of such programs, 
although they had seen rehabilitation as a key part of their mission dur-
ing the 1960s and 1970s.16 Third, conservatives organized a racist back-
lash to civil rights activism that linked criminality with race and fre-
quently portrayed young Black men as lawless “superpredators” that 
needed to be controlled and punished.17 These three factors struck fear 
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4  |  Introduction

into the hearts and minds of middle-class and White Americans, leading 
to escalating calls for “tough-on-crime” policies that disproportionately 
impacted the poor and racial minorities.18

This network of punitive policies led to dramatically higher rates of 
incarceration in the United States. Since 2002, America has had the 
highest incarceration rate in the world—surpassing even repressive 
regimes such as Russia.19 Although the total correctional population 
peaked in 2007, 716 of 100,000 Americans were behind bars in 2013 
(the latest year this fi gure was available at the time of publication).20 Far 
from being a refl ection of increasing crime rates, incarceration rates 
have skyrocketed while crime rates have plummeted. This spike in 
incarceration cannot be entirely explained by increasing crime or even a 
rise in the number of arrests; sociologists instead explain that much of 
the increase in incarceration can be explained by determinations made 
after arrest: rather than issuing warnings or minor citations, criminal 
justice authorities are incarcerating a greater share of arrested defend-
ants than ever before.21 This panoply of punishment has reinforced and 
deepened racial inequality in American society, leading to some to 
charge that it represents a new era of Jim Crow.22 For example, research-
ers estimate that in 2004, 33.4 percent of African American adult males 
had a felony conviction as compared to 7.5 percent of adults overall.23 
Higher rates of incarceration are associated with numerous negative 
outcomes, from unemployment to worsened health and family dissolu-
tion.24 This “mass incarceration” has led sociologists to argue that pun-
ishment has become a new American institution that is fundamentally 
disrupting the way our society is organized.25

The story of mass incarceration is now well known among social sci-
entists and even among many Americans as popular books such as 
Michelle Alexander’s The New Jim Crow have helped to disseminate its 
central thesis: that a highly racialized war on drugs in the 1980s and 
1990s helped to propel a massive spike in incarceration rates, with par-
ticularly devastating consequences for African Americans. However, 
scholars have recently pointed out that the war on drugs is but one of 
many theaters in the American war on crime. For example, experts argue 
that an undeclared war on sex simmered and eventually erupted just as 
Americans had begun to lose confi dence in the war on drugs.26 Even as 
the number of Americans under correctional supervision (including 
those in jail, in prison, on probation, and on parole) fl attened and 
declined slightly between 2006 and 2013, the rolls of state sex off ender 
registries ballooned 35 percent to include nearly 750,000 Americans.27 A 
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recent study found that Black Americans are registered at rates twice 
that of White Americans—refl ecting the broader racialized dynamic of 
American criminal justice.28

Because HIV is sexually transmitted and was immediately linked to 
homosexuality, it may be tempting to view eff orts to criminalize HIV as 
merely another example of eff orts to criminalize nonnormative sexual-
ity. However, Punishing Disease reveals that punitive policies toward 
people living with HIV are not driven solely by an interest in policing 
sexual morality. The fi rst three chapters of Punishing Disease reveal 
that, instead, the criminalization of HIV is but one of the more recent 
examples in public health history of an eff ort to control disease by coer-
cion and punishment—what this book terms punitive disease control. 
Although calls for punitive HIV control measures quickly became inter-
twined with (and at times nearly indistinguishable from) calls to police 
sexual norms, these two social projects are not the same. As this book 
reveals, the impetus to control, segregate, and punish the sick has a long 
history that stretches back to plagues such as smallpox and the Spanish 
fl u, epidemics whose spread had little to do with sex.

The popularity of punitive approaches to public health practice has 
waxed and waned over time in concert with a changing medical land-
scape. Public health began to make headway against infectious disease 
mortality in the early twentieth century through an emphasis on pro-
moting nutrition and sanitation. There has been considerable debate 
over whether these improvements in quality of life were responsible for 
reducing mortality as compared to the advent of vaccines, antibiotics, 
and other new medical technologies in the mid-twentieth-century.29 
Whatever the true causes may have been, however, many medical 
authorities attributed much of the twentieth-century declines in mortal-
ity to medical technologies and, as such, came to view pills and needles 
as the public health tools of tomorrow. In light of this changing medical 
landscape, many medical authorities were hopeful that coercive meas-
ures would be unnecessary in a new era of low mortality associated 
with infectious disease. As Punishing Disease reveals, however, AIDS 
gravely undermined this new optimism as a chorus of critics trumpeted 
a return to the coercive strategies of the past.

Although the history of punitive disease control stretches back centu-
ries, no disease in modern American history has been met with a similarly 
systematic campaign to criminalize people living with an infectious dis-
ease. The second half of this book examines a second story: how a social 
problem typically perceived as medical—in this case, infectious disease—
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6  |  Introduction

became a target for criminalization. This story fl ips on its head the classic 
approach in medical sociology to studying the process of “medicaliza-
tion,” or how social problems previously understood as nonmedical 
come under the jurisdiction of medical authorities and institutions. 
Although this concept may seem foreign to readers new to medical sociol-
ogy, many may recognize the sociological critique of its most famous 
example: attention defi cit hyperactivity disorder (ADHD). Before that 
diagnosis was popularized in the 1960s, the same set of behaviors among 
children that would be diagnosed as disease today was historically viewed 
instead as kids behaving badly.30 Crucially, pharmaceutical companies 
quickly began profi ting off  the sale of new stimulant therapies as doctors 
diagnosed ever-greater numbers of American children with the disorder.31 
Medicalization is therefore often described as the transformation “from 
badness to sickness.”32

The second half of Punishing Disease looks, instead, at how HIV was 
transformed from sickness to badness under the criminal law, or what 
this book terms the criminalization of sickness. Under what circum-
stances do police and prosecutors claim jurisdiction over social prob-
lems typically thought of as medical problems? How is HIV litigated in 
a criminal court? And what are the eff ects of criminalizing sickness? 
The fi nal three chapters of this book grapple with these questions.

It is no mistake that authorities responded to the HIV epidemic with a 
new punitiveness. Three historical factors helped to shape the punitive 
response to AIDS. First, the coincidence of HIV’s emergence with the 
birth of mass incarceration as a social institution meant that lawmakers 
were already in the habit of proposing handcuff s and prisons as solutions 
to social problems. Punishing Disease reveals the consequences of the 
emergence of AIDS in the shadow of this American institution’s ascent.

Second, HIV was immediately linked to stigmatized social groups 
that were, at that historical moment, particularly hated and, in many 
cases, already viewed as suspected criminals. In 1981, when the fi rst 
cases of AIDS were reported, consensual sex between same-sex partners 
was a criminal off ense in twenty-two states and the District of Colum-
bia. Initial news reports described the disease as a “gay cancer” that 
was linked to marginalized social groups collectively known as the 4-H 
club: homosexuals, Haitians, heroin users, and hemophiliacs.33 That the 
epidemic was symbolically synonymous with so many highly stigma-
tized and potentially criminal classes of people—rather than house-
wives, babies, or some other sympathy-engendering group—made crim-
inalization a more obvious response.
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Introduction  |  7

Third, during the early 1980s, there was widespread uncertainty and 
fear over the cause and eff ects of AIDS. This uncertainty created an oppor-
tunity for alternative theories to emerge, particularly the theory that AIDS 
was caused not by a virus but by a deviant lifestyle (namely, drug use and 
promiscuous homosexual sex).34 Early missteps by medical authorities 
allowed these alternative theories to thrive. For example, by originally 
naming the disease gay-related immune defi ciency (G.R.I.D.), authorities 
communicated an implicitly causal relationship between homosexuality 
and infection to the general public.35 Such lifestyle theories of AIDS were 
bolstered by the disease’s bizarre and terrifying progression; instead of 
presenting with a unique set of symptoms, AIDS patients were instead 
disfi gured and/or killed by a litany of normally rare and horrifying dis-
eases described as “opportunistic infections.” Sometimes analogized by 
conservatives to the Biblical plagues of Egypt, these diseases included 
Kaposi’s sarcoma (a cancer that causes purplish splotches on the skin), 
cytomegalovirus (a virus that causes blindness), and toxoplasmosis (a fun-
gal infection that can cause seizures and swelling of the brain).

Taken together, these three historical factors created a perfect storm 
for punitive rhetoric and criminalization on a level not seen before in 
the modern history of American disease control.

Although many readers are likely to associate punishment most read-
ily with the criminal justice system, the analysis contained in these pages 
is not limited to that institution. The fi rst section of the book examines 
how institutions of public health shaped punitive policies toward infec-
tious disease historically and, more recently, toward AIDS. Although 
some readers may view public health as a comparatively benevolent 
institution, this book does not view either public health or criminal 
justice as inherently good or bad. Instead, this book adopts the classic 
sociological approach to examining how public health and the law label 
and control deviance—defi ned by sociologists as behavior perceived as 
violating social expectations.36 Punishing Disease tracks the historical 
origins of these norms as well as the punitive responses to their violation. 
From this labeling perspective, understanding how punishment became 
a legitimate disease control strategy requires an examination of both 
institutions of criminalization and institutions of disease control. In this 
way, this book not only contributes to an understanding of how public 
health labels, surveils, controls, and punishes people living with infec-
tious diseases (“punitive disease control”); it also illuminates how the 
criminal justice system has come to control a conventionally medical 
category and with what eff ects (“the criminalization of sickness”).
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Punitive disease control and the criminalization of sickness represent 
two sides of the same coin; they share an interest in enforcing social 
norms and sanctioning behavior labeled deviant but diff er in their institu-
tional contexts (for example, public health versus criminal justice). In 
some cases, the norms in question are literally spelled out, as is the case in 
the twenty-eight states with criminal statutes that require people living 
with HIV to disclose their HIV-status to sexual partners before having 
sex. In other cases, these norms may be less formalized and subject to 
greater degrees of interpretation, such as public health laws that grant 
health offi  cials authority to sanction people living with infectious diseases 
whose behavior they determine constitutes a “health threat to others.”

While criminal justice and public health policies may determine how 
authorities ought to respond to such norm violations, their enforcement 
is not automated; legal and health authorities (prosecutors, judges, 
health offi  cials, nurses, and others) must investigate rule breakers and 
decide how to proceed in each case. Taken together, their actions bring 
the criminal, civil, and administrative law to life. In this way, Punishing 
Disease continues the long tradition in sociolegal studies of examining 
the gap between the law on the books and the law in action.37

As this book shows, however, punishment is more than just the sum 
of state laws and policies and the actions of state authorities who 
enforce them. Stigma and ignorance often serve as invisible hands guid-
ing the wheel as lawmakers draft statutes and authorities determine 
how they are applied.38 Stigma—against HIV, against gay men, against 
prostitution—can lubricate the transition from “sickness to badness,” 
while ignorance about how HIV is transmitted can facilitate punitive 
responses to scenarios that involve little or no risk of transmitting the 
disease.

This book also examines how individual events and actors can pro-
voke the spread of criminalization under the right conditions. For 
example, sensationally reported crimes can quickly prompt a legislator 
to introduce a bill aiming to punish related future off enses. This is espe-
cially true when moral entrepreneurs (or individuals who champion a 
particular cause) lobby for lawmakers to draft legislation or for prose-
cutors to press charges.

Each chapter of Punishing Disease examines a diff erent facet of a 
social problem that is collectively referred to as “the criminalization of 
HIV.” While that moniker implies a unidirectional and monolithic social 
process, the reality is far less tidy; it involves a wide array of players 
operating in diff erent institutional contexts and is dependent on numer-
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ous cultural and political variables. Moreover, the pathways to crimi-
nalization and end products vary tremendously by state and sometimes 
even by county. Laws might be passed but never enforced. Or lawmak-
ers may have shunned HIV-specifi c criminal laws, but creative prosecu-
tors nonetheless fi nd ways to punish under general statutes (typically 
felony assault). Nor is criminalization a dichotomous state, with HIV 
being “criminalized” in some states and “not criminalized” in others; 
punitive approaches to HIV instead fall along a spectrum of possibilities. 
No single book could reasonably claim to have told all the stories about 
the relationship between punishment and HIV. Instead, each chapter of 
Punishing Disease tells a diff erent slice of a complicated story.

As such, this book should not be read as an exhaustive review of every 
attempt by health and legal authorities to control infectious disease or 
even just HIV throughout recent history. For example, public health 
practitioners reading this book from progressive coastal cities such as 
San Francisco or New York City may fi nd the punitive strain of public 
health practice described by some of their Midwestern counterparts in 
chapter 3 to be entirely foreign or even objectionable. In highlighting 
these punitive strategies, the goal is not to erase or negate less punitive 
approaches to controlling disease that certainly do exist. Instead, the 
goals of Punishing Disease are (1) to examine under what conditions an 
impulse to punish becomes fused to the social project of controlling dis-
ease, and (2) to analyze the eff ects of this marriage.

overview of the book

The chapters in the fi rst section, “Punitive Disease Control,” collec-
tively analyze policies and enforcement practices. This analysis focuses 
on a strain of public health and policy that promotes coercive and puni-
tive strategies for controlling disease. This is sometimes evidenced 
through the direct action of health offi  cials who surveil and coerce peo-
ple living with diseases. Or punitive disease control may be achieved 
indirectly, by promoting the idea that people living with infectious dis-
eases are (at least in part) individually responsible and thus culpable for 
their infection and the infection of others.

Chapter 1, “Controlling Typhoid Mary,” mines the history of infec-
tious disease control to analyze how AIDS prompted calls for a return 
to the coercive techniques of the past. For centuries, quarantine was a 
staple of public health eff orts to combat such scourges as the plague and 
Spanish fl u. However, that begin to change as improved nutrition and 
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sanitation and then the advent of vaccines, antibiotics, and new treat-
ments eff ectively put an end to diseases that had once killed or maimed 
millions, such as polio and smallpox. In this optimistic context, public 
health practitioners in the mid-twentieth century began to view quaran-
tine and coercive public health tactics as retrograde approaches of yes-
teryear. As chronic illness replaced infectious disease as the leading 
cause of death in the twentieth century, public health began to view 
individual health behaviors—such as smoking and diet—as the primary 
causes of disease. But the rise of an unknown and terrifying infectious 
disease eventually called AIDS threatened to turn back the clock on 
public health practice, as conservative advocates demanded that public 
health tattoo everyone diagnosed with HIV and quarantine or imprison 
those individuals deemed a threat to public health.

Chapter 2, “ ‘HIV Stops with Me,’ ” examines how shifts in HIV pre-
vention policy and practice have deepened the notion that HIV-positive 
people are individually responsible for the epidemic. While many Amer-
icans still imagine HIV prevention campaigns as billboards telling HIV-
negative people to use a condom, that approach is increasingly a relic of 
the past. In practice, health authorities reorganized the entire preven-
tion enterprise beginning in the 2000s: people already infected with 
HIV were urged not to infect their partners and, more recently, to take 
their medication. The most visible break in the nation’s prevention 
strategy came in 2003, when the Centers for Disease Control and Pre-
vention (CDC) announced its new priorities for HIV prevention. Critics 
expressed alarm that condoms were virtually absent from the docu-
ment. This announcement came on the heels of a growing sentiment 
among public health experts that declining rates of condom use required 
new strategies for keeping the epidemic in check. This chapter tells the 
story of how a series of CDC policy shifts over the next decade worked 
to “repolarize” the very notion of doing HIV prevention away from 
targeting HIV-negative people and toward targeting people living with 
HIV. As it turns out, there is a very fi ne line between assigning individ-
ual responsibility and assigning blame. By advocating for HIV-positive 
people to take individual responsibility for preventing new infections, 
public health has inadvertently contributed to the notion that people 
with communicable disease are responsible for their illness and, as such, 
blameworthy for its continued spread.

Chapter 3, “The Public Health Police,” examines how local health 
offi  cials police the behavior of people living with HIV in their eff orts to 
end new infections. As the HIV epidemic wore on in the 2000s, public 
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health authorities became enamored with the idea of ending AIDS. Health 
departments began to track HIV-positive clients more closely, aiming to 
control their behavior and ensure their adherence to treatment regimens. 
This chapter explores how local health authorities in Michigan ensure 
that HIV-positive clients behave in a manner offi  cials deem responsible—
and how they catch and punish those who do not. While the state main-
tains that the work of local health offi  cials is done solely in the interest of 
promoting public health, their eff orts to control HIV-positive clients 
reveal that they are also engaged in policing and law enforcement.

The second section of the book, “The Criminalization of Sickness,” 
examines the history and application of HIV exposure and disclosure 
laws in the United States. Taken together, these chapters reveal how 
stigma, fear, and ignorance have driven eff orts to criminalize people liv-
ing with HIV—sometimes with unexpected eff ects.

Chapter 4, “Making HIV a Crime,” analyzes the state legislative 
debates that led lawmakers to pass new, HIV-specifi c criminal laws 
across the United States. Initially, prosecutors pressed charges against 
HIV-positive people under general assault and attempted murder stat-
utes. However, prosecutors repeatedly fumbled eff orts to legally secure 
defendants’ medical records or, in other cases, failed to prove that they 
had acted with criminal intent—a key element in common law known 
as mens rea. In the wake of a series of high-profi le dismissals and acquit-
tals under general statutes, calls for HIV-specifi c criminal legislation 
grew louder. Police organized early campaigns to criminalize HIV by 
publicly shaming HIV-positive women arrested for prostitution. Misde-
meanor prostitution statutes, they argued, failed to protect society from 
their recklessness; new felony laws were needed. In other cases, the 
impulse to criminalize HIV grew out of simultaneous debates over the 
decriminalization of sodomy. Lawmakers invoked the specter of legal 
gay sex in their calls for new, HIV-specifi c criminal legislation. Finally, 
one state lawmaker helped to institutionalize HIV criminalization when 
a bill she introduced in Illinois formed the basis of a widely dissemi-
nated American Legislative Exchange Council (ALEC) model statute. 
Together, these social anxieties and interest-group campaigns sparked 
an epidemic of legislation that ultimately spread to forty-fi ve states.

Chapter 5, “HIV on Trial,” goes inside American courtrooms to ana-
lyze how HIV exposure and disclosure laws were enforced between 
1992 and 2010. After a widely reported and sensationalized conviction 
in Michigan in 1992, the number of criminal cases against HIV-positive 
people quickly grew throughout the 1990s. While medical advances 
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dramatically changed HIV outside the courtroom, those changes were 
scarcely evident in Michigan and Tennessee courtrooms over the next 
two decades: prosecutors and judges continually justifi ed their harsh 
sentences by calling HIV-positive defendants murderers and by casting 
HIV as a deadly weapon—even in cases where HIV could not have 
plausibly been transmitted. By tracing the impact that stigmatizing lan-
guage has on courtroom decisions, this chapter demonstrates that 
courtroom talk is more than “just words.”39

Finally, Chapter 6, “Victim Impact,” analyzes which communities 
are most aff ected under HIV exposure and disclosure laws. In the wake 
of a sensational 2014 case involving a Black gay male defendant, some 
critics charged that HIV-specifi c criminal laws could be used to target 
Black gay men. This chapter draws on an original dataset of convictions 
under HIV-specifi c criminal laws in six states to evaluate whether the 
enforcement of HIV exposure and disclosure laws has discriminatory 
eff ects. Findings show that victim characteristics—rather than defend-
ant demographics—shape uneven patterns in the application of the law. 
This “victim impact” fl ips expected patterns of discrimination, resulting 
in disproportionately high rates of convictions among heterosexual 
male defendants; yet, at sentencing, Black defendants are punished 
more severely, women are treated more leniently, and men accused of 
not disclosing to women are punished more harshly than those accused 
by men. This chapter digests these trends using the tools of sociology, 
epidemiology, and criminology to off er a specifi c diagnosis for reform.

The conclusion threads the needle of these six chapters, building a 
cohesive model of the engines driving the criminalization of sickness. In 
addition, the conclusion makes explicit the pitfalls of using the criminal 
justice system to tackle disease. Put simply, punishment is not the 
appropriate response to infectious disease; the criminal justice system is 
poorly suited for managing epidemics. The conclusion explains why 
this is so and what an alternative approach might look like.

At the heart of Punishing Disease is a central question: Why punish-
ment? Although public health and medical institutions are designed to 
manage epidemics and viruses, punishment as an institution is built to 
manage crime. The tools designed for one job—pills versus handcuff s, 
hospitals versus prisons—are not eff ective for the other. The tool for 
punishing deviance is a hammer ill-suited for managing disease. In crim-
inalizing sickness, HIV exposure and disclosure laws threaten to erode 
the boundary between sickness and crime, paving the way for a new era 
of criminalization that targets disease.
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Punishing Disease reveals that criminalization has predictable eff ects. 
It reproduces stigma. It does not prevent disease. And it codifi es out-
dated and deeply fl awed ideas about HIV into law. Now that the door to 
criminalizing sickness is open, what other ailments will follow? When 
our colleague shows up to work with the fl u in the future, will we won-
der whether we should call the police? While we cannot predict what 
will happen tomorrow, moves in several state legislatures to extend their 
HIV-specifi c criminal laws to include new diseases such as hepatitis and 
meningitis demonstrate that this possibility is more than academic.

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



This page intentionally left blank 

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



 part one

Punitive Disease Control

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



This page intentionally left blank 

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



17

When reports began to emerge in October 2014 that a New York City 
doctor had fallen ill with Ebola, media outlets whipped themselves into 
a frenzy. Mayor Bill de Blasio attempted to reassure the public that 
there was no risk of an Ebola outbreak in the Big Apple at a press con-
ference announcing that Dr. Craig Spencer had tested positive for Ebola. 
“We want to state at the outset—there is no reason for New Yorkers to 
be alarmed,” de Blasio said. The mayor’s eff orts to assuage the public, 
however, did not dissuade a fl urry of Twitter commenters, bloggers, and 
even mainstream media reporters from feeding public hysteria. Predict-
ably, the New York City tabloids ran sensational front-page headlines 
that capitalized on New Yorkers’ fears: “ebola here!” (New York 
Post) and “ny doc has ebola” (New York Daily News).

Over the next twenty-four hours, reporters began to piece together 
the timeline of Dr. Spencer’s movements through a combination of news 
releases from the governor, the New York City Health Department, and 
even the ride-sharing service Uber. New Yorkers were collectively out-
raged by the story that crystallized: not only did Spencer not remain in 
his apartment under self-quarantine, but he took an Uber to go bowling 
in Williamsburg! The New York Times—the city’s standard-bearer—
ran a short, dry online piece headlined “Can You Get Ebola from a 
Bowling Ball?”1 The New York Daily News ran a more sensational 
piece, “New Yorkers, Twitter Users Wonder Why Dr. Craig Spencer 
Went Bowling,” that featured a collection of more than a dozen angry 
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posts from Twitter users condemning the doctor’s actions.2 That article 
cited a post from Twitter user ericbolling that encapsulated much of the 
public anger expressed towards Spencer online: “absolutely no sym-
pathy for a doctor who knows he’s been in contact w/Ebola, goes 
bowling, takes 2 subways, has contact with girl, Uber. None.”3 Online 
comment threads predictably devolved into angry disputes over issues 
as diverse as gentrifi cation (keywords: uber, Williamsburg) and Ebola 
transmission pathways (keywords: saliva, bowling ball).

Dr. Spencer’s infection came on the heels of the death of Thomas Eric 
Duncan, a Liberian man who became ill after traveling to the United 
States.4 Furious debate centered on Duncan’s fi rst visit to the hospital 
after he initially developed symptoms. Although he told a nurse he had 
traveled to Africa, that information was not communicated to other 
medical staff .5 When his providers asked him if he had been in contact 
with Ebola patients, he reportedly said no—a statement that was not 
true. Medical staff  discharged him with a prescription for antibiotics, 
sending him back out into the world, where he might have inadvertently 
exposed others to the disease.6 Authorities in Liberia were outraged—
not with medical providers or their failure to catch his infection earlier, 
but with Duncan himself. Liberian president Ellen Johnson Sirleaf char-
acterized his failure to report contact with Ebola patients as “unpar-
donable.”7 Airport offi  cials went further, threatening to fi le criminal 
charges against Duncan should he ever return home.

Across the Hudson River, Nurse Kaci Hickox returned to New Jersey 
from Sierra Leone, where she had been treating Ebola patients. After 
being quarantined in New Jersey by health offi  cials for two days, she was 
allowed to return home to Maine, where health offi  cials pressured her to 
quarantine herself.8 She openly defi ed those calls and was photographed 
biking around her hometown (a fact jokingly cited in a Saturday Night 
Live skit about her case: “that’s Kaci with an ‘I’—as in I don’t care if I 
got Ebola, I’m riding my damn bike!”9). Maine governor Paul LePage 
threatened to take action but hesitated to follow New Jersey’s lead in 
instituting mandatory twenty-one-day quarantine policies for anyone 
who had been in contact with Ebola patients after Centers for Disease 
Control and Prevention (CDC) director Anthony Fauci called such poli-
cies “a little bit draconian.”10 Backed by the American Civil Liberties 
Union, Hickox sued New Jersey for depriving her of her liberty in a case 
that remains pending.11

The range of responses to these three cases—moral outrage, criminali-
zation, and quarantine—illustrates the spectrum of coercive and punitive 
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attitudes toward the sick, which have deep roots in public health history. 
The tension between individual liberty and public health stretches as far 
back as Typhoid Mary, an Irish immigrant and asymptomatic typhoid 
carrier who was quarantined in 1907 by New York authorities. For cen-
turies, public health offi  cials have waged a battle—sometimes against 
overwhelming odds—to promote and protect the health of populations 
and to prevent the spread of disease. Controlling the actions of individu-
als and communities believed to spread disease has been a core public 
health strategy, including persuading people to take up practices believed 
to be “healthy” while discouraging or regulating those actions believed to 
be “unhealthy.”12 In its battle to preserve population health, a key weapon 
of public health has been what sociologists refer to as social control.

This chapter traces the history of coercion, persuasion, and regulation 
in American disease control—fi rst, by examining the rise of coercive 
practices such as quarantine in the face of deadly and rapidly spreading 
infectious diseases like the plague; second, by turning to the rise of per-
suasion and regulation in the twentieth century as improved sanitation, 
better nutrition, and the advent of antibiotics and vaccines erased the 
most horrifi c diseases from the American epidemiological landscape; and 
third, by revealing how the emergence of new infectious diseases in the 
late twentieth century such as AIDS and Ebola, as well as new antibiotic-
resistant strains of old scourges like tuberculosis, sparked renewed 
demands for coercive and punitive approaches to disease control.

coercion and punishment in 
theory and practice

Coercion and punishment are not necessarily the same.13 Health author-
ities have an interest in controlling disease and that has at times required 
restricting the freedom and movement of individuals and even entire 
communities. In the context of public health law, coercion is defi ned as 
restricting the liberty of a person or a group of people in the interest of 
protecting or promoting the public’s health; it does not necessarily 
imply that the person or group of people has committed an off ense.14 
Punishment, on the other hand, is a social response to a person’s wrong-
doing; while it necessarily involves coercion (through fi nes, jail time, or 
other means), it is also specifi cally intended to punish.

Although on paper this distinction between coercion and punishment 
appears straightforward, in practice it can become muddied. For exam-
ple, the Supreme Court has upheld “civil confi nement” programs under 
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which convicted sex off enders are detained well beyond their court-
ordered prison sentences, potentially indefi nitely, as deemed necessary 
by corrections offi  cials. The court has ruled that this continued deten-
tion does not violate constitutional guarantees against double jeopardy 
because the procedures are civil rather than criminal in nature; the pris-
oner’s extended detention, the court further reasoned, is therefore not 
punishment at all because “the commitment determination is made 
based on a ‘mental abnormality’ or ‘personality disorder’ rather than on 
one’s criminal intent.”15 The fact that the conditions of civil commit-
ment are virtually indistinguishable from prison is treated almost as a 
coincidence; the programs’ intended function diff erentiates their consti-
tutional standing. Public health experts have made similar observations 
of the state’s power to quarantine: under certain conditions, the depri-
vation of liberty imposed through isolation exceeds what is constitu-
tionally permitted under the criminal justice system.16

These legal and philosophical distinctions may prove cold comfort to 
the detained sex off ender or the quarantined person; whatever the state’s 
intent, the eff ect of detention may well be experienced as punitive. 
Although the coercive practices critically examined in this chapter may not 
constitute punishment in the strict, constitutional-law sense of the term, 
this chapter nonetheless considers historical cases in which public health 
practice has taken on characteristics of state-sanctioned punishment.17

When and how does coercion turn punitive in public health practice? 
The hallmark of a punitive campaign is the attribution of blame: punish-
ment is meted out by the state against individuals who have been found 
culpable. Calls to blame someone for their actions are nearly invariably 
followed by calls for their punishment. This is most obvious in cases of 
criminalization in which individuals are tried before a court of law, found 
guilty, and punished accordingly. But criminal justice authorities do not 
have a monopoly on blame. Although medical problems are supposed to 
be handled neutrally, many people—including some doctors and public 
health offi  cials—nonetheless ascribe blame to individuals who become 
sick.18 This chapter examines moments in public health history in which 
the line between coercion and punishment has been blurred.

quarantine and coercion in public 
health history

On an otherwise ordinary winter afternoon in 1907, authorities arrived 
at a Park Avenue home in New York City to take the cook, Mary 
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Mallon, into custody. Mallon was accused not of theft or murder but 
instead of unwittingly spreading typhoid to several members of the 
households in which she worked as a cook. Authorities had tracked 
Mallon down by following a trail of “breadcrumbs” left in her wake: a 
string of typhoid infections and deaths. Antibiotics did not yet exist, 
and nearly 10 percent of those infected with the disease died.19

Authorities told Mallon that she could have her freedom if she allowed 
them to remove her gallbladder (where the disease was believed to be 
festering) or agreed to change her profession. Mallon refused, in large 
part because she did not believe that she was a carrier of the disease, and, 
as such, she argued that her detention was unjust. In 1910, Mallon 
fi nally relented and agreed to stop cooking and work instead as a laun-
dress. However, after her release, she became frustrated with the lower 
wages of laundry workers. Adopting an alias to conceal her widely 
reported identity, she returned to cooking. In 1915, authorities detained 
her again after food she had prepared was found to be the source of 
another outbreak. She spent the next twenty-three years in isolation on 
North Brother Island at Riverside Hospital, which was largely used to 
quarantine tuberculosis patients. The facility was notoriously isolating 
and poorly managed. One historian describes the site in this way:

Five miles up the East River, approximately 1,500 feet east of 140th Street in 
the South Bronx and, on a bad day, downwind from the city’s garbage dump 
on Riker’s Island, was the city lazaretto, Riverside Hospital on North Brother 
Island. Even a century later, when one stands on the rocky shoals of the 
island, peering into the distance, the city seems remote and inaccessible. The 
sense of loneliness on North Brother Island is almost palpable. The site had 
been used as a small hospital for the poor affl  icted with contagious diseases 
since the 1850s. . . . The facilities lacked space, fi nancial resources, adequate 
medical equipment, and nursing personnel.20

Mallon spent the remainder of her life on North Brother Island’s “rocky 
shoals,” where she died in 1938. Soon after her fi rst quarantine, a 1908 
issue of the Journal of the American Medical Association labeled her 
“typhoid Mary”—a moniker that would live on in notoriety long after 
her death.21

Although Mallon’s case is perhaps the most widely reported quaran-
tine in public health history, she was hardly the fi rst person in history to 
be quarantined. The fact that the hospital she called home was located 
on an island is the relic of a much longer history that begins in medieval 
Europe during the fourteenth century. The bubonic plague—colloqui-
ally known as the Black Death—claimed the lives of millions. (It has 
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been estimated that 75–200 million Europeans died of the plague 
between 1346 and 1353.) Scholars believe the epidemic began in central 
Asia and traveled along trading routes to Western Europe by way of 
Italian merchants. Sicily was wracked by one of the fi rst known out-
breaks in October 1347, followed quickly by Genoa and Venice in Jan-
uary 1348. Confronted with this rapidly spreading and poorly under-
stood affl  iction, offi  cials in the Italian city states forced ships from 
plague-infested countries to remain anchored for a period of time at 
island isolation stations known as lazarettos. Infected sailors were con-
fi ned to hospitals on the island. Sailors and ships were originally con-
fi ned for thirty days under a trentino policy; when it was extended to 
forty days, the policy became known as quarantino.22

On land, infected people were isolated to their homes in cities across 
Europe. Authorities erected cordons sanitaires, blockades that sectioned 
off  whole neighborhoods to prevent anyone from entering or leaving. 
Unfortunately, cordons sanitaires were rarely successful because the 
plague was not primarily spread by human-to-human contact. Instead, 
most scholars today agree that the disease was spread primarily through 
rodents infested with a species of fl ea that carried the bacteria Yersinia 
pestis in its gut; while blockades could restrict the movement of humans, 
they did little to prevent rodents from freely moving across cities.23 But 
this fact was not yet known so authorities continued to cordon off  
homes and entire neighborhoods.

When colonists left Europe for the New World, they brought these 
practices with them. Quarantine and isolation were widely used from 
the seventeenth through the nineteenth century as America faced epi-
demics of smallpox, yellow fever, cholera and typhus.24 Although the 
late-eighteenth-century sanitarian movement—which focused on pro-
viding clean water, sewage disposal, and hygienic housing—had a pro-
found impact on infectious disease long before eff ective medical treat-
ments or vaccines were developed, equally important were the more 
coercive practices of quarantine and isolation.

In the United States, two systems of quarantine gradually emerged. 
In ports, a system of maritime quarantine stations—eventually man-
aged by the federal government—detained and inspected cargo, crew, 
and immigrants from countries with outbreaks of contagious diseases. 
In cities and towns, local outbreaks were managed by state and local 
health offi  cials. In the wake of the Industrial Revolution, overcrowding, 
unsanitary living conditions, and urban poverty led to frequent out-
breaks of infectious diseases. Local offi  cials ordered the isolation and 
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confi nement of infected individuals and suspected carriers to “pest-
houses,” hospital wards, or their homes.25 Nineteenth-century public 
health offi  cials adopted other methods that were only slightly less coer-
cive: compulsory vaccination, imposing fi nes or confi nement of those 
who refused, mandatory reporting of infected patients by physicians to 
disease registries, contact tracing, and other surveillance techniques.

Better nutrition, improved sanitation, and the advent of vaccines and 
modern medicine began to turn the tide against many widespread infec-
tious diseases in the twentieth century. In the wake of these shifts in 
mortality and morbidity, many public health experts came to view coer-
cive strategies for containing epidemics as old-fashioned or even regres-
sive. Medical historian Eugenia Tognotti describes the perspective at the 
turn of the century:

In 1911, the eleventh edition of Encyclopedia Britannica emphasized that 
“the old sanitary preventive system of detention of ships and men” was “a 
thing of the past.” At the time, the battle against infectious diseases seemed 
about to be won, and the old health practices would only be remembered as 
an archaic scientifi c fallacy. No one expected that within a few years, nations 
would again be forced to implement emergency measures in response to a 
tremendous health challenge.26

That challenge came in the form of the devastating infl uenza epidemics 
that traveled around the world in 1918, claiming the lives of between 20 
and 40 million people. In the face of such a rapidly spreading and deadly 
disease, local municipalities closed churches, schools, and movie theaters 
and prohibited attendance at funerals and other public gatherings.27

New York City health authorities tried to control the rapidly spread-
ing infl uenza outbreak while allowing for a certain amount of freedom 
of movement.28 Instead of shutting down businesses altogether, the 
city’s health commissioner, Dr. Royal S. Copeland, implemented stag-
gered business hours in an attempt to limit congestion in public places. 
“Offi  ces opened at 8:40 a.m. and closed at 4:30 p.m., while wholesalers 
started their days earlier, and nontextile manufacturers moved their 
start time to 9:30.”29 The eff ectiveness of these policies is not known, 
but historical analyses suggest the death rate may have been slightly 
mitigated in the Big Apple as compared to its neighbors, Boston and 
Philadelphia, which did not implement similar policies.30

Confi nement and isolation continued through the fi rst half of the 
twentieth century, used occasionally during outbreaks of scarlet fever 
and polio and more frequently for tuberculosis. Until antibiotic treat-
ments for tuberculosis were developed in the 1940s, confi nement in a 
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sanatorium for three to six months was the standard treatment for 
tuberculosis.31 Even with the development of antibiotics, however, coer-
cive practices for containing tuberculosis did not end. Tuberculosis 
patients who refused treatment were handled especially aggressively. In 
1949, for example, Seattle’s Firland Sanatorium established a locked 
ward intended for the treatment of only the most noncompliant and 
“recalcitrant” of tuberculosis patients, who were deemed a threat to 
public health. In practice, however, the facility was used much more 
widely and ultimately housed over a thousand patients. The vast major-
ity of patients quarantined at Firland were poor alcoholics living in one 
destitute neighborhood, Seattle’s Skid Road, who were detained even if 
they were noncontagious or adhering to treatment protocols. Medical 
historian Barron Lerner describes the facility in stark terms:

Known as Ward 6 and located in the old naval brig, the unit was equipped 
with both locked doors and heavily screened windows. All patients admitted 
to Ward 6 (most of whom were intoxicated) spent the fi rst 24 hours in one 
of seven locked cells, which contained only concrete slabs covered by thin 
mattresses.32

Historical examples like Firland reveal how well-intentioned disease 
control strategies can turn punitive when disproportionately applied to 
specifi c marginalized groups. The facility—described as a “model” for 
others around the country—persisted and even expanded for over a 
decade despite accusations that the facility had eff ectively institutional-
ized quarantine as a form of punishment without due process for poor 
alcoholics.33

Sexually transmitted infections (STIs) were also the target for a wide 
array of coercive policies aimed at controlling infectious diseases in 
United States history. During World War I, states implemented policies 
in response to public anxiety over “venereal diseases,” such as manda-
tory screening to obtain a marriage license and screening of newborns. 
However, just as Seattle’s tuberculosis program targeted poor alcohol-
ics, America’s venereal disease response during World War I reserved 
the most invasive and punitive policies for commercial sex workers. 
Authorities believed prostitutes were carriers and repositories for STIs. 
By March 1918, over thirty-two states had passed laws requiring that 
individuals arrested for prostitution be screened for STIs.34 Just as in 
Seattle, this frequently involved medical detention that was not subject 
to the normal legal safeguards of the criminal justice system. Medical 
historian Allan Brandt off ers a telling example:
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In San Francisco, the Department of Health provided arrested women with 
circulars explaining, “You are in quarantine and cannot be released on 
bail. . . . If you are found ill with venereal disease you will go to the hospital 
and stay there until found negative. . . . No lawyer or other person can obtain 
your release.”35

That their detention was done in the name of public health rather than 
in the name of punishment perversely allowed the state to more severely 
restrict the liberty of commercial sex workers. Despite the public health 
label attached to their detention, however, the fact that women engaged 
in a criminal off ense, prostitution, were singled out for detention by the 
state suggests a punitive motive.

On the other side of the country, the Virginia State Board of Health 
provided its offi  cers with the authority to detain anyone “reasonably 
suspected” of carrying an STI, which included “vagrants, prostitutes, 
keepers, inmates, and frequenters of houses of ill fame, prostitution and 
assignation, persons not of good fame, persons guilty of fornication, 
adultery, and lewd and lascivious conduct.”36 Despite such broadly 
construed categories, however, no eff orts were made during the time to 
quarantine men for STIs; these policies were systematically enforced 
against women.

STIs again became the subject of coercive and punitive policies dur-
ing World War II. For example, a 1945 Baltimore ordinance gave public 
health offi  cials the power to isolate patients with syphilis or gonorrhea 
who refused penicillin treatment.37 But just as before, the most aggres-
sive tactics were reserved for female sex workers. The Army appointed 
former Prohibition champion Eliot Ness (whose eff orts to take down Al 
Capone were fi ctionalized most recently in the HBO series Boardwalk 
Empire) to lead a campaign against prostitution. Sex workers were once 
again detained in large numbers, subjected to mandatory STI screening, 
and placed under quarantine until treated. During this time, estimates 
suggest that over seven hundred cities and towns closed down their red-
light districts. With so many women arrested for sex work, many jails 
became overcrowded. Ness attempted to ease the strain on local correc-
tions facilities by setting up nearly thirty “civilian conservation camps” 
to house detained prostitutes. These facilities off ered more than just 
medical testing and treatment. Public health scholar Troy Thompson 
describes one Florida woman who ended up in such a camp in 1944:

In light of the 1943 Florida laws on prostitution, the police apprehended 
Jean and gave her an invasive vaginal examination. The court then convicted 
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her and sent her to one of Florida’s newly converted civilian conservation 
camps. Jean spent the next fi ve weeks there receiving treatment, job training, 
and lessons in socially sanctioned morality.38

Despite detaining thousands of prostitutes, the Army’s eff orts failed to 
eliminate new STI infections among troops. Offi  cials lamentingly 
changed their tune, blaming not prostitutes but “amateur girls—teenag-
ers and older women—popularly known as ‘khaki-wackies,’ ‘victory 
girls,’ and ‘good-time Charlottes.’ ”39

Estimates suggest that more than thirty thousand prostitutes were 
detained between World War I and World War II. These strident eff orts 
refl ect a pattern noted by historians: from their inception in the Middle 
Ages, campaigns to control the spread of infectious disease through coer-
cion have frequently targeted particular groups: disfavored immigrant 
groups, the poor, the “deviant,” and the “disenfranchised.” Typhoid 
Mary is a telling example not just for her brazen resistance to public 
health quarantine but also because she was a poor immigrant woman 
working in service for wealthier families—a woman in a precarious social 
position, a woman without the resources to contest her detention. Mary 
Mallon became historical legend not just for her actions, but also because 
of her denigrated social standing. Other typhoid carriers living at the 
same time are all but forgotten—carriers such as Frederick Moersch, a 
German-born immigrant working as a confectioner, who infected more 
people with typhoid fever than Mallon. Moersch, like Mallon, was con-
fi ned on North Brother Island in 1915 but, as a father and “skilled work-
man,” was viewed far more favorably by the staff ; after a brief detention, 
he was allowed to live at home, where the state even arranged for his rent 
to be paid.40 Despite the similarities in their cases, Moersch was treated 
far more leniently, and his case is all but unknown to history.

This disparity is not unique to American public health history: public 
health measures have been enforced in deeply discriminatory ways for 
centuries, with the harshest, most coercive measures reserved for the most 
marginalized communities and people. It is in these historical moments 
that coercion becomes punitive. It would be impossible to review every 
example of this trend. Instead, fi gure 1 illustrates key examples of coer-
cion and discrimination in public health history. In each case listed in 
fi gure 1, coercive measures intended to combat disease were aimed at 
marginalized groups. In fact, labeling a person or a community a threat 
to public health casts the sick as hostile aggressors rather than sympa-
thetic victims. During epidemics, fear and stigma of contagion have 
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heightened the social exclusion of already-stigmatized groups. Viewed in 
this light, quarantine comes dangerously close to being a metaphor for 
the need of elites to protect themselves from the “dangerous” classes.

The policies that this chapter describes did not go uncontested. Coer-
cive measures, such as compulsory vaccination programs, mandatory 
treatment, quarantine, and isolation, often provoked popular resistance 
and were the subject of many legal challenges. However, these challenges 
rarely proved successful. Presented with a choice between promoting the 
freedom of the sick and protecting the health of the masses, U.S. courts 
have typically deferred to public health authorities and affi  rmed their 
prerogative to use coercive measures to control epidemics.

Perhaps the most important such decision came over a century ago 
with the Supreme Court’s ruling in Jacobson v. Massachusetts. The case 
was brought by a Swedish immigrant to the United States, Henning 
Jacobson, who objected to an order from the Cambridge, Massachu-
setts, city council requiring that all adults be vaccinated for smallpox. 
The penalty for not complying was set by the state at $5 (about $100 
today), and there was no set procedure for actually forcing anyone to be 
vaccinated. Jacobson was already familiar with state vaccination pro-
grams, which were in place in his home country of Sweden, but he 
objected to Cambridge’s program on the grounds that he and his son 
had experienced adverse reactions to previous inoculations. The court 
ruled 7–2 against Jacobson, ruling that the state had the power to 
impose punishment (either a fi ne or imprisonment) for failing to com-
ply, but that it could not force anyone to be vaccinated.41

The sweeping power of public health authorities to quarantine and 
isolate sick people against their will falls within the civil law, but it 
rivals the power of the criminal justice system to infringe on individual 
liberties. Moreover, “until relatively recently,” notes medical ethics 
expert Ronald Bayer, “the protections accorded to defendants in crimi-
nal prosecutions have not been extended to those viewed as a threat to 
the public health.”42 This changed during the 1970s when courts began 
to reconsider due process claims from mental patients who were facing 
civil commitment against their wishes. After a federal district court 
struck down Wisconsin’s commitment law in Lessard v. Smith (1972), 
other courts began to rule that patients were entitled to the due process 
protections of the Fourteenth Amendment: the rights to notice, to a fair 
hearing, to be represented by counsel, to cross-examine witnesses, and 
to hold the state to a clear and convincing standard of proof. One of the 
most important doctrines to come out of these decisions was the least 
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 figure 1. Coercion and punishment timeline. Design: Jonathan Lefrançois. 
Illustration: Justin Karas for Pulp & Pixel.

Coercion and Punishment in 
Modern Public Health History

Following outbreaks of typhus and cholera, nativist sentiments 
led to quarantines of Jewish immigrants who arrived in 
New York City, while Italians arriving on the same boat were 
detained only briefl y; that same year, fi rst-class passengers 
were confi ned to hotels, while those in steerage consigned to 
an overcrowded quarantine facility with squalid conditions.1

1892

Milwaukee offi cials forced immigrants and poor residents 
into a quarantine hospital for smallpox.1894

A San Francisco ordinance required that all Chinese 
residents of the city receive a dangerous experimental 
vaccine for plague. Following reports of nine deaths 
from plague, city offi cials roped off the Chinese quarter, 
quarantining 25,000 residents and closing Chinese 
businesses, while explicitly exempting non-Asians. The court 
overturned both ordinances, ruling that offi cials had acted 
with “an evil eye and an uneven hand.”2

1900

After smallpox cases were identifi ed in Boston, public health 
offi cials, with police in tow, forcibly inoculated African 
Americans and immigrants.3

1902

New York health authorities quarantined Mary Mallon, a poor 
immigrant woman working as a cook in a private home and 
carrier of Typhoid. Nicknamed “Typhoid Mary,” Mallon would 
become synonymous with the spread of infectious disease.

1907

1. Markel, Quarantine!
2.  Parmet, “Legal Power and Legal Rights”; Tyson, “Short History of Quarantine.”
3.  George J. Annas, Wendy K. Mariner, and Wendy E. Parmet, Pandemic Preparedness: The Need for a Public 

Health—Not a Law Enforcement/National Security—Approach (New York: American Civil Liberties Union, 
2008).
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During the 1916 polio epidemic in New York City, health 
workers conducted door-to-door searches, forcibly removing 
sick children from their homes, but allowing the children of 
wealthy families to remain in a separate room in their homes.4

1916

Military offi cials set up civilian conservation camps in the 
United States to house imprisoned prostitutes, who were 
rounded up in raids in an unsuccessful effort to squash 
sexually transmitted infections among American servicemen.

1944

Seattle’s Firland Sanatorium opened its tuberculosis ward, 
which was used to quarantine over 1,000 mostly alcoholic 
tuberculosis patients—whether or not they were contagious 
or compliant with their treatment regimen.

1949

Author Randy Shilts published And the Band Played On, 
which blamed the spread of HIV in the United States on 
a promiscuous gay male fl ight attendant referred to 
as”Patient Zero.”

1987

New York City began a program of directly observed 
treatment and quarantine in response to an outbreak 
of tuberculosis, disproportionately detaining poor 
and homeless patients who were deemed likely to be 
noncompliant.5

1993

Liberian president Ellen Johnson Sirleaf characterized 
Thomas Eric Duncan’s failure to report contact with 
Ebola patients to Texas health care providers as “frankly, 
unpardonable.” Airport offi cials threatened to fi le criminal 
charges against Duncan should he ever return home.

2014

4.  Guenter B. Risse, “Epidemics and History: Ecological Perspectives and Social Responses,” in AIDS: The 
Burdens of History, ed. Elizabeth Fee and Daniel M. Fox (Berkeley: University of California Press, 1988), 33–66.

5.  Gostin, Burris, and Lazzarini, “Law and the Public’s Health”; and M. Rose Gasner, Khin Lay Maw, Gabriel 
E. Feldman, Paula I. Fujiwara, and Thomas R. Frieden, “The Use of Legal Action in New York City to 
Ensure Treatment of Tuberculosis,” New England Journal of Medicine 340, no. 5 (1999): 359–66.
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restrictive alternative doctrine, which holds that patients have the right 
to be treated in the least restrictive setting that meets their needs.43

controlling chronic disease through 
education, persuasion, and regulation

At the dawn of the twentieth century, infectious disease claimed more 
lives than any other cause of death. According to the CDC, the fi ve lead-
ing causes of death in the United States in 1900 were44

 • infl uenza and pneumonia (202.2 deaths per 100,000 people);
 • tuberculosis (194.4 deaths per 100,000 people);
 • gastrointestinal infections (142.7 deaths per 100,000 people);
 • heart disease (137.4 deaths per 100,000 people);
 • stroke and other cerebrovascular diseases (106.9 deaths per 

100,000 people).

By 1950, however, dying in America had changed drastically. With dra-
matic improvements in nutrition, sanitation, and, fi nally, the advent of 
antibiotics and vaccines, infectious disease was dethroned as the leading 
cause of death in America and was replaced by heart disease (355.5 deaths 
per 100,000 people) and cancer (139.8 deaths per 100,000 people).45

This radical shift in mortality in the United States had a profound 
impact on public health practice. Better nutrition, improved sanitation, 
vaccines, and antibiotics had eff ectively stomped out diseases like small-
pox, polio, and the measles—diseases that once maimed or killed mil-
lions. In their place were more complex diseases, such as heart disease 
and cancer, that were not communicable and that could not be traced to 
a single bacterial or viral agent. Instead, public health argued that these 
diseases were linked to specifi c “lifestyle” behaviors such as smoking, 
drinking alcohol, not getting enough physical exercise, and eating high-
calorie foods.

Communicating this new model of disease to the public proved chal-
lenging for public health practitioners. For the past century, Americans 
had gradually come to understand the germ theory of disease, which 
linked disease and infection to the spread of bacteria and viruses. Public 
health now had to explain that behaviors, too, could cause disease—but 
the scientifi c link between them was harder to demonstrate. Exactly 
how many hamburgers does one need to eat to get fat? To get diabetes? 

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



Controlling Typhoid Mary  |  31

How many cigarettes does one need to smoke to get lung cancer? The 
answers were not black and white.

Smoking proved to be the low-hanging fruit. Although scientists are 
still debating whether x amount of salt or y amount of saturated fat 
causes heart disease, there has long been consensus that smoking 
tobacco causes lung cancer. Beginning in the 1950s, epidemiological 
studies came out in rapid succession demonstrating a causal relation-
ship between smoking and lung cancer. Based on this research, the Sur-
geon General’s Advisory Committee on Smoking and Health released 
its fi rst report on smoking in 1964; the report analyzed over seven thou-
sand studies to conclude that smoking directly causes lung cancer, 
emphysema, and other diseases.46

Once the public health establishment agreed that smoking caused 
cancer, they needed to fi nd ways to convince the sizable proportion of 
the American public to give up the habit. That proportion was, indeed, 
sizable: the CDC estimates that in 1965 42.4 percent of adults in the 
United States smoked tobacco.47 The mandatory vaccination, quaran-
tine, and coercive strategies of yesteryear were obviously not the right 
tools for the job.

In their place, public health experts developed new strategies for dis-
ease control aimed at getting individuals to take care of their own well-
being by avoiding “risky” behaviors—in this case, smoking. Authorities 
turned to two primary strategies to get Americans to stop smoking: 
regulation and persuasion. First, they regulated tobacco companies’ 
business practices, the sale of tobacco products, and the locations in 
which people were allowed to smoke. In 1965, Congress passed the 
Cigarette Labeling and Advertising Act requiring that all cigarettes sold 
in the United States carry a warning label advising consumers that 
“Caution: Cigarette Smoking May Be Hazardous to Your Health.”48 
Authorities followed quickly to ban cigarette advertisements on televi-
sion and radio in 1969; to limit the ability of smokers to use tobacco in 
public places beginning in the 1970s; and to increase federal excise 
taxes on cigarettes beginning in the 1980s.49 Over the next fi fty years, 
local, state, and federal lawmakers would continue to ratchet up regula-
tions on advertising and smoking in public while continuing to increase 
the cost to consumers through taxation.

Alongside these regulations, public health authorities at all levels 
began designing education programs and mass media campaigns to per-
suade the public to stop smoking. Young people, whose habits were per-
ceived to be still malleable, were typically the target of media campaigns 
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that cast smoking as unhealthy, unsexy, and uncool. Health departments 
were aided by Federal Communications Commission (FCC) regulations 
implemented in 1967 that required broadcasters to air one antismoking 
message for every three cigarette commercials.50 In 1988, California vot-
ers approved Proposition 99, which raised taxes on cigarettes by twenty-
fi ve cents and required that 20 percent of the tax revenue collected be 
used to establish a statewide antitobacco education program featuring a 
mass media campaign.51 Other states followed suit, implementing simi-
lar programs that signifi cantly increased the scope and production qual-
ity of antitobacco messaging.

The implicit goal of these eff orts was to erode the number of tobacco 
users in the United States while appearing to support freedom of indi-
vidual choice. No one was coerced to stop smoking or quarantined for 
doing so. Instead, authorities regulated smoking to make it more costly 
and more diffi  cult to do in public places while also persuading Americans 
that smoking was dangerous and uncool. This combination of strategies 
at local, state, and national levels had a sizable impact: between 1965 and 
2014, the proportion of American adults who smoked tobacco fell from 
42.4 percent to 16.8 percent.52

The model of regulation and persuasion proved to be a useful frame-
work for public health eff orts in many areas. Health educators per-
suaded through advertising campaigns and other interventions designed 
to change health behaviors by promoting driving with seat belts and 
helmets, making healthy choices based on the food pyramid, and, more 
generally, prodding Americans to determine their risk profi le.53 Occa-
sionally, public health turned to regulation, enacting policies requiring 
that people wear seat belts and helmets and that restaurants post the 
caloric content of their food, and in New York, lobbying for legislation 
that would prohibit the sale of large sugary drinks.54

Despite success in domains like smoking, public health’s focus on 
individual health behaviors has troubled some. Opponents criticized 
these regulations as paternalistic products of a “nanny state,” while pro-
ponents pointed to the harmful eff ects of careless, risky health behavior 
on both the risk-taker’s body and society at large. Instead of debating 
their legitimacy, social theorists have drawn attention to the ways in 
which focusing on health behaviors have both echoed and reinforced a 
general trend in American society toward emphasizing individual respon-
sibility.55 By promoting the notion that individuals need to take respon-
sibility for their own health as well as the health of the collectivity, pub-
lic health has ushered in an era in which the smoker, the drinker, the 
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obese person, and the careless driver have become the new “health 
threat.” Their behavior is not just viewed as unhealthy but is blamed for 
a wide array of negative consequences, from soaring health care costs to 
moral decay.

This shifting approach to social control—from coercion to regula-
tion and persuasion—was not unique to public health. French social 
theorist Michel Foucault has shown how approaches to punishment 
followed a similar path; he tracks the rise of Western penal systems 
from the eighteenth to the twentieth century to show how governments 
phased out the public torture and executions of medieval times in favor 
of building prisons to discipline prisoners.56 The idealized form of this 
new penal system was the Panopticon, a circular prison in which inmates 
are always visible to a single guard; under such surveillance, prisoners 
are trained to believe that they are always being watched and, thus, 
ought to police their own behavior. In many ways, the Panopticon and 
the food pyramid, emblematic of this “new public health,” have similar 
aims: to prod individuals to police their own behavior rather than coerc-
ing them to change their ways.57

 Experts have noted that morality messages are deeply embedded in 
modern public health campaigns that blame individuals for engaging in 
“risky” behaviors, blurring the line between risk and sin.58 While osten-
sibly a neutral term, the way in which health authorities attach risk to 
some practices but not others reveals its moral underpinnings. Many 
people die in car accidents every year, yet we do not label driving as a 
risky behavior. Gay men having sex without condoms is described by 
public health practitioners as risky and labeled as “bareback”; sex 
between heterosexuals is almost never similarly described by health 
authorities—except, perhaps, when it is done by the poor (especially 
African Americans, women, and people receiving public benefi ts). Every 
step we take in life carries some form of risk, but only certain steps taken 
by certain people in certain contexts are labeled and controlled as risk.

contagion redux: the punitive turn in modern 
american disease control

In the early 1970s, scientists reported a cluster of unusual rheumatoid 
arthritis cases aff ecting children in Lyme, Connecticut. After exploring 
a number of possible causes, researchers noted that all of the children 
who were ill lived near wooded areas and that their symptoms typically 
began during the summer. Although researchers began referring to the 
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set of symptoms as “Lyme disease,” it would take nearly a decade to 
conclusively identify the cause: a bacteria, Borrelia burgdorferi, spread 
by deer-tick bites.59

Not far from Lyme, 221 attendees of a July 1976 American Legion 
convention in Philadelphia fell ill with strange symptoms: pneumonia and 
fevers reaching over 107 degrees. Within a month, news outlets were 
reporting that between six and fourteen men had died of what was collo-
quially known as Legionnaires’ disease. The cause was a mystery. Fearing 
a major outbreak, the Pennsylvania health secretary reportedly “contem-
plated seizing control of all hospitals in the state and imposing quaran-
tines.”60 Apart from the Legionnaires, however, no new cases emerged; in 
total, 221 cases were documented, including thirty-four deaths. After a 
six-month investigation, medical authorities determined the cause: a bac-
teria spread through the conference hotel’s air conditioning system.

As the twentieth century wore on, outbreaks of new diseases like 
Lyme and Legionnaires’ cast doubt on the optimistic claims of the 1950s 
that modern medicine would forever vanquish infectious disease. Along-
side these new, unknown diseases came outbreaks of old scourges such 
as tuberculosis and the mutation of old microbes into antibiotic-resistant 
strains such as MRSA (methicillin-resistant Staphylococcus aureus). 
Across the globe, even more deadly epidemics of diseases such as Ebola, 
SARS, and avian fl u shook the public confi dence in medicine. Both at 
home and abroad, inequality appeared to be driving many of these new 
outbreaks; experts cite local factors such as overcrowding in prisons and 
homeless shelters and broader patterns such as poverty, malnutrition, 
homelessness, and HIV infection, which increase susceptibility to dis-
ease.61 With global travel and migration reaching historic levels, experts 
feared that the epidemics of the future would quickly become global.

In the United States, this resurgence in infectious disease coincided 
with the rise of neoliberalism (commonly defi ned as the twentieth-cen-
tury emphasis on laissez-faire economic policies, namely through dereg-
ulation, free trade, and privatization) in the Reagan-Thatcher years and 
the growing infl uence of religious conservatism, or the New Right.62 
Evangelical conservatives played to Americans’ fear and ignorance of 
diseases like HIV, blaming those they deemed responsible for the spread 
of disease. Public health was not immune to these politics, especially as 
it had spent the last several decades promoting the idea that individuals 
and their risky health behaviors were to blame for modern epidemics. 
Given this context, public health offi  cials not only returned to the 
restrictive measures that had been used to control the spread of infec-
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tious disease historically, but they also developed new, sometimes more 
coercive laws and practices. This was most apparent in the response to 
two of the most common diseases of the late twentieth century: tuber-
culosis and HIV.

Tuberculosis (TB) is a disease primarily aff ecting the lungs and is caused 
by a range of bacteria, most commonly Mycobacterium tuberculosis. 
Humans have suff ered from the disease throughout much of documented 
history, with evidence of the disease stretching back to the spines of Egyp-
tian mummies.63 Most people who are infected with TB are asympto-
matic—so-called latent carriers—and cannot transmit the disease. How-
ever, about 10 percent of infections progress to what is known as active 
TB, which is extremely contagious via coughing or sneezing; characteristic 
symptoms of active TB include blood-tinged sputum, fever, night sweats, 
and weight loss (giving the disease its historic nickname, consumption). 
Left untreated, more than half of people with active TB die.

As noted earlier in the chapter, TB was once a leading cause of death 
in the United States, second only to infl uenza and pneumonia. The 
prognosis for infected patients remained poor until streptomycin was 
discovered in 1946. This new treatment, along with other public health 
eff orts to control the disease, helped to dramatically reduce the number 
of new TB cases by the 1950s. However, driven in part by rising rates of 
drug use, poverty, and homelessness, several U.S. cities saw new TB 
outbreaks in 1985 that disproportionately impacted racial minorities, 
including Latinos, African Americans, and Asians.64 Public health 
authorities were especially troubled because many new TB cases were 
resistant to standard antibiotic treatments and thus harder to treat and 
more deadly.

Rather than citing a lack of access to aff ordable housing or poverty as 
the forces behind these new outbreaks, some in public health blamed 
these new resistant cases instead on patients who failed to complete the 
six- to eight-month treatment protocol required for curing TB. Most 
patients who are otherwise healthy can be successfully treated and cured 
of the disease.65 Most patients do take their medication during the acute 
phase of their illness when they feel sick, but many drop out during the 
post-acute phase when they feel relatively healthy. In New York City, for 
example, only 53 percent of all patients completed treatment during 
these outbreaks (although completion rates have risen to over 90 percent 
more recently).66 While these patients may feel healthy and are no longer 
contagious, their TB infection could come back. Worse yet, it could 
return as a newly mutated strain resistant to antibiotic treatments.67
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To ensure that patients followed through with a lengthy treatment pro-
tocol, scientists pioneered direct observed therapy (commonly known as 
DOT) in Madras, India, and Hong Kong in the 1960s.68 These programs 
typically require a patient to routinely visit a health care provider who 
can directly observe the patient swallowing the antibiotic treatment. Ini-
tially, DOT was mandated only for patients deemed likely to be noncom-
pliant. But in practice, this often meant that doctors disproportionately 
targeted the poor and homeless as they were most likely to be viewed as 
potential health threats. For these reasons, some experts suggested that all 
patients treated for tuberculosis should be required to undergo manda-
tory DOT. However, this proposal was ultimately rejected as too broad 
and too intrusive on patients’ civil liberties. Moreover, blanket DOT pro-
grams turned out to be unnecessary; most patients accept DOT and com-
plete treatment, especially when their alternative is quarantine.69

Faced with the new outbreaks of TB, the New York City Public 
Health Department revised its health code to allow coercive actions to 
protect against these threats to public health. Under the new regula-
tions, the health commissioner could order compulsory examinations 
for patients suspected of having tuberculosis, require that patients con-
tinue treatment until cured, order mandatory treatment under direct 
observation, and issue orders for involuntary detention of those deemed 
unwilling or unable to comply with treatment.70 The city’s new regula-
tions proved controversial. Critics charged that the requirement that 
patients undergo treatment until cured expanded the notion of a health 
threat beyond just those individuals with active TB who were conta-
gious. Under the new rules, individuals with latent infections who were 
not presently contagious but might at some point become contagious 
could be labeled a health threat and detained accordingly. Such a broad 
policy could set the stage for a repeat of Seattle’s previously discussed 
approach to tuberculosis in 1949 that ended up systematically quaran-
tining poor alcoholics. Further, the city was not required to provide 
social supports, such as transportation and housing for homeless 
patients, that would enable them to complete treatment. Finally, the 
ordinance violated the least-restrictive doctrine by not requiring the city 
to explore less restrictive measures before issuing confi nement orders.

In actual practice, the city did attempt to remove barriers to nonad-
herence by providing housing, bus tokens, and incentive payments for 
patients undergoing DOT. Moreover, department policy was to use less 
restrictive measures before restrictions were imposed—for example, to 
off er voluntary DOT before imposing mandatory treatment, and DOT 
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before confi nement.71 This led the authors of a study of the program in 
its fi rst two years to conclude, “For most patients with tuberculosis, even 
those with severe social problems, completion of treatment can usually 
be achieved without regulatory intervention.”72 Although involuntary 
confi nement was imposed on only 2 percent of the eight thousand tuber-
culosis patients, the actual number of patients subjected to involuntary 
confi nement was notable: between 1993 and 1995, New York City con-
fi ned more than one hundred patients who refused voluntary treatment, 
most of them confi ned to the secure ward of a hospital for six months.73

At nearly the same time that tuberculosis outbreaks were being 
reported, health authorities also began to report cases of a new deadly 
disease that seemed to be primarily aff ecting homosexuals. In June 1981, 
the CDC fi rst reported a cluster of unusual cases of Pneumocystis pneu-
monia that appeared to be killing otherwise healthy young gay men.74 
The outbreak coincided with the election of Ronald Reagan and the 
ascendance of the New Right, a coalition of conservative politicians and 
the Christian conservatives who would become a formidable force in 
American politics. Health authorities were fl ummoxed by the new dis-
ease, and Americans were increasingly terrifi ed. Conservatives capital-
ized on American’s fear and ignorance of the disease, which they her-
alded as a symbol of America’s moral decline. Medical authorities 
originally called the disease G.R.I.D. (gay-related immunodefi ciency), a 
grave misstep that facilitated the New Right’s characterization of the 
disease as a gay plague—divine retribution for sexual sin, or in the words 
of Jerry Falwell, “the wrath of a just God against homosexuals.”75

Combining racism, homophobia, and xenophobia, commentators 
began to speak of the 4-H risk groups: homosexuals, heroin addicts, 
hemophiliacs, and Haitians. However, the New Right focused most of 
its ire on the perceived transgressions of gay men. Political pundits fed 
the homophobia of a terrifi ed public with doomsday proclamations 
about the plague imposed on general public by the hedonistic lifestyles 
of drug addicts and homosexuals. A 1987 Gallup Poll showed that, like 
conservative religious leaders, 43 percent of Americans said that AIDS 
was a punishment for moral decline.76 In communities across the coun-
try, tensions were high. When a Florida couple successfully sued the 
DeSoto County School District to allow their three hemophiliac, HIV-
positive sons to attend school, they found their house had burned down, 
forcing them to leave town.77

By the mid-1980s conservative politicians and religious leaders, such 
as Jesse Helms and Pat Robertson, argued for draconian and excessively 
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coercive measures: mandatory testing of all those “at risk” of spreading 
the disease, branding people with AIDS with a visible tattoo, and quar-
antine and criminal incarceration of “recalcitrant” AIDS carriers.78 In 
their call for coercion, conservatives were joined by members of a pub-
lic increasingly frightened by the spread of an incurable disease. Public 
opinion polls conducted in 1985 and 1986 showed that between 28 and 
51 percent of respondents agreed that “people with AIDS should be put 
into quarantine to keep them away from the general public.”79

At the center of many public debates was a murky fi gure blamed for 
the disease’s rapid spread in gay communities. “Patient Zero,” as he 
was called, was a French-Canadian, gay male air steward who report-
edly had infected numerous of his partners in his travels. Although the 
CDC did interview the man and strongly urged him to stop having sex, 
scientists and health authorities did not, in fact, suspect him of being the 
source of HIV in the United States. But he made for a great story for San 
Francisco journalist Randy Shilts, who was putting the fi nishing touches 
on his 1987 book chronicling the government’s lackluster response to 
AIDS, And the Band Played On. His publisher worried that the book 
would fall fl at and pressured Shilts to fi nd a way to make it more sensa-
tional:

[Shilts’s publisher] described the initial dismal prospects for And the Band 
Played On that motivated them to fi nd a more creative way to promote the 
book. The solution was to use Patient Zero and present him as the hand-
some, promiscuous French-Canadian airline steward who may have brought 
AIDS to America. This was the pathway to the bestseller list, and it worked.

Just as nearly a century before Mary Mallon had been blamed for the 
spread of typhoid fever, so too was Canadian air steward Gaëtan 
Dugas blamed for the spread of HIV. While Shilts had hoped his book 
would be a boon to AIDS activists in calling out the federal govern-
ment’s inaction, debates over Patient Zero and his culpability overshad-
owed the rest of the book—playing right into the hands of religious 
conservatives:

Shilts’s salacious story of Patient Zero was ideal propaganda for conserva-
tives because it played into the tenets of their latest campaign to isolate [peo-
ple living with HIV] and gays. As an immigrant with AIDS, Gaëtan stood in 
for others like him who should be kept out of the country. Meanwhile, as 
both a gay man with an unchecked libido and an AIDS carrier who reck-
lessly infected others, he embodied those who deserved to be locked up for 
their sociopathic behavior.80
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In the minds of many Americans, the AIDS epidemic was a dangerous 
and deadly disease fueled by the reckless sexual behaviors of unrepent-
ant gay men. The Patient Zero mythology represented that recklessness, 
providing the perfect villain for angry and fearful Americans.

Despite the fi ery rhetoric on the Right, however, AIDS activists 
resisted these calls for invasive and coercive measures against people 
living with HIV—but only in part. Conservatives such as Jerry Falwell 
and Pat Buchanan demanded that lawmakers institute blanket quaran-
tine measures such as Cuba’s policy of indefi nitely confi ning all HIV-
positive people to a sanitorium upon diagnosis.81 Legislators rejected 
such blanket measures, but in several states they did debate and ulti-
mately enact quarantine and isolation procedures for HIV-positive indi-
viduals classifi ed as a “health threat to others.” Discussed in greater 
detail in chapter 3, these policies target people living with HIV who 
have been warned by health authorities to change their behavior but 
continue to engage in conduct expressly prohibited by public health 
authorities—typically sexual intercourse without fi rst disclosing one’s 
HIV-positive status.

In many states, however, legislators went a step further and enacted 
even more coercive measures aimed squarely at punishing HIV-positive 
people labeled a health threat. Between 1986 and 2011, thirty-three 
states enacted HIV-specifi c criminal statutes that made it a crime (usu-
ally a felony) for people who know that they are HIV-positive to engage 
in a wide range of behaviors without fi rst disclosing their HIV-status.82 
According to a recent report coauthored by CDC and Department of 
Justice staff , twenty-fi ve states criminalize one or more behaviors that 
pose a low or negligible risk for HIV transmission, such as oral sex, bit-
ing, spitting, or throwing blood.83 Several statutes do not specify which 
behaviors are criminalized; it is a crime simply to expose another person 
to HIV—wording that one observer calls “unconstitutionally vague.”84 
Even HIV-positive people living in a state without an HIV-specifi c law 
have been incarcerated under similar circumstances. In states like Texas 
and New York without such a recalcitrant criminal law, prosecutors 
charge HIV-positive defendants under general criminal laws against 
assault and battery, reckless endangerment, or attempted murder.

Many of these statutes refl ect the climate of the period in which they 
were enacted: a time when there was an exaggerated perception of the 
risk of transmission of HIV and punitive attitudes toward persons living 
with HIV. In 2010, however, the Obama White House released its 
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national HIV/AIDS strategy, stating that “in some cases, it may be 
appropriate for legislators to reconsider whether existing laws continue 
to further the public interest and public health.”85 For the many critics 
of these laws, these recommendations may come as welcome news. 
However, given that many of these points had been made as early as the 
late 1980s and that antiretroviral drugs have been in use since 1996, 
some may also wonder why these recommendations came so late.86

punishing patient zero

The impulse to punish the sick has a long history in public health—a 
history shot through with calls to coerce and quarantine the sick. Those 
eff orts have repeatedly disproportionately impacted the poor, racial 
minorities, sex workers, and other stigmatized communities—sometimes 
by design, but more often as a matter of practice. Yet, despite the long, 
sordid aff air between sickness and stigma, disease control remained a 
matter of civil law for most of American public health history. What 
begat this punitive turn?

As the HIV epidemic crystallized, it did so alongside the New Right’s 
calls for Americans to take personal responsibility for their lives by 
putting an end to New Deal welfare programs. Conservatives in federal 
and state legislatures worked in concert to gut welfare programs while 
declaring a war on crime that prompted a rise in incarceration rates 
unprecedented in human history.87 Funding to higher education was 
drastically cut while the number of prisons exploded, leading modern 
activists to demand “schools, not prisons.”88 For Black men especially, 
sociologists have demonstrated that incarceration has become a normal 
and even probable life event.89

It is in this context that the fi rst cases of HIV began to be reported in 
major urban areas in the United States—cities such as San Francisco and 
New York City, which conservatives already associated with hedonism 
and immorality. Perhaps if the disease had struck middle-class hetero-
sexuals in the suburbs, the New Right’s reaction to HIV might have been 
diff erent. Instead, the disease was immediately associated with gay men, 
sex workers, Haitians, and injection drug users—some of the most stig-
matized communities in the United States at the time. As many of these 
groups were already suspected criminals, criminalization was already 
top of mind for authorities tasked with managing these populations.

Evangelical conservatives capitalized on this association, issuing 
damning proclamations that the “gay plague” would cross over and 
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infect middle-class American families. The cover of the July 1983 issue 
of Jerry Falwell’s Moral Majority Report perfectly encapsulates the stig-
matizing narrative invented by conservatives. Featuring a photo of a 
White, middle-class family with two children whose faces are covered 
with medical surgical masks, the headline read: “Homosexual Diseases 
Threaten American Families.”

Although far more extreme, this punitive view of the epidemic reso-
nates with public health’s message that risky individual health behaviors 
cause disease and need to be prevented. The logical leap from arguing 
that we need to prevent individual health behaviors that cause disease 
to blaming individuals for engaging health behaviors labeled “risky” 
was not so great. Medical historian Allan Brandt observed in 1997 that

AIDS has been placed strongly within the paradigm of responsibility. If one 
“merely” avoids the risk behaviors associated with transmission of the 
virus—unprotected sexual intercourse and sharing needles for intravenous 
drug use—one can avoid AIDS. Therefore, infection is a clear—and usually 
terminal—marker of individual risk taking, of engaging in behaviors typi-
cally held to be deviant or criminal. According to this view, those who are 
infected are responsible for their plight. AIDS is caused by a moral failure of 
the individual.90

In ushering in a new era of risk avoidance in which the responsibility for 
one’s health was placed on each individual’s shoulders, public health 
inadvertently contributed to a context in which blame and punishment 
seem apt disease control strategies.

Patient Zero proved a compelling narrative not simply as an exercise 
in tracing the epidemiological origins of the epidemic; rather, his story 
helped And the Band Played On become a best seller because many 
Americans desperately wanted someone to blame. A gay male fl ight 
attendant made the perfect scapegoat for a terrifi ed public. The con-
servative magazine The National Review branded Dugas the “Colum-
bus of AIDS” and blamed him for bringing the disease to America. In 
such a context, criminalizing HIV was a logical response in this march 
of shame and blame.

Although Patient Zero was a fi ctional character invented by a jour-
nalist, his story fueled calls for public health to institute coercive and 
punitive measures in response to AIDS. These demands for control 
resembled many of the historical cases reviewed in this chapter in that 
they typically singled out especially marginalized people for control: in 
the case of Patient Zero, an immigrant gay man; in other cases reviewed 
in this chapter, the poor, racial minorities, sex workers, and even 
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alcoholics. When public health institutions discriminatorily targets spe-
cifi c groups of people for coercive measures that are not applied to other 
groups, their eff orts reinforce the view that certain social groups are to 
blame for the spread of disease. Their implicit off ense is not their risky 
behaviors but their social diff erence. In this way, the history of punitive 
disease control is at times indistinguishable from America’s troubled 
history of social marginalization.

We cannot know what would have happened if more cases of Ebola 
had been brought to American shores, or what will happen when the 
next infectious disease becomes epidemic in the United States. As this 
book reveals, however, disease and punishment are more closely linked 
than even before in modern history.
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 chapter 2

“HIV Stops with Me”
The Repolarization of Post-AIDS HIV 
Prevention

Last year the Centers for Disease Control and Prevention 
(CDC) announced an initiative that would essentially 
eliminate the culturally and psychologically sensitive HIV 
prevention gay men have achieved over these past two 
decades. Little in the CDC’s [initiative] is actually new. 
Rather, it invokes the “enforcement” model that spawned the 
discipline of public health in the TB epidemic of early 
twentieth-century America. . . . Perhaps most disturbingly, 
the initiative imposes, in the guise of “prevention,” the 
humanly repressive values of the political right that now 
controls CDC funding.
—Walt Odets, POZ Magazine1

When the CDC announced its new priorities for HIV prevention in 2003, 
many public health advocates were alarmed: where were the condoms? 
Although there was a growing sense in the fi eld that condoms were failing 
as an HIV prevention strategy, no one was prepared to admit defeat pub-
licly. The announcement came in the pages of the CDC’s Morbidity and 
Mortality Weekly Report. The report outlined “four key strategies” that 
would guide the organization’s future HIV prevention eff orts:

1.  increase the number of people tested for HIV;

2.  increase access to twenty-minute rapid HIV tests;

3.  focus prevention eff orts on individuals already diagnosed as 
HIV positive;

4.  decrease mother-to-child transmission of HIV.2
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For decades, the very notion of doing HIV prevention had become prac-
tically synonymous with promoting “safer sex” to the masses. When it 
came to HIV, condoms were public health’s bread and butter. The CDC’s 
announcement seemed to be signaling the end of an era. As it would turn 
out, that’s exactly what it would be.

For most Americans, the term HIV prevention conjures images of 
unsexy posters asking HIV-negative people to “wrap it up” or “use pro-
tection.” But that approach has largely been abandoned in public health 
practice. In the decade that followed its 2003 announcement, the CDC 
moved further away from promoting safer sex to HIV-negative people 
and toward developing new strategies specifi cally targeting HIV-positive 
people. How and why did this happen?

This chapter explores that “repolarization”—from negative to posi-
tive—in HIV prevention. The chapter explains how the notion of target-
ing people living with HIV for HIV prevention—or what became known 
as “positive prevention”—came about. While positive prevention has 
long roots, it began to gain traction in the late 1990s as new treatments 
transformed HIV from a terminal illness into a chronic, manageable dis-
ease—simultaneously transforming HIV-positive people from passive 
victims into active managers of their disease. However, even as public 
health practitioners came to agree that targeting HIV-positive people 
was important and necessary in this new context, there remained consid-
erable debate over the content and character of the interventions. Social 
scientists cautioned against framing people living with HIV as individu-
ally responsible for HIV prevention, arguing instead for situating their 
lives and challenges within a broader social context. Failure to do so, 
they warned, could facilitate shaming and blaming individuals viewed as 
acting irresponsibly. As this chapter shows, their warnings were not 
always heeded in practice. The repolarization of HIV prevention ana-
lyzed in this chapter ushered in a new era in public health practice in 
which the HIV-positive person is portrayed as being individually respon-
sible for ending the epidemic—and, implicitly, the one to blame when 
things go wrong.3

It is important to note that these eff orts to endow people living with 
HIV with a sense of personal, individual responsibility for ending HIV 
were not punitive in intent or in their most immediate eff ects. Indeed, 
many of the campaigns analyzed in this chapter were explicitly and 
directly informed by people living with HIV who genuinely want to do 
their part to end HIV and contribute to fi ghting the epidemic. This chap-
ter should not be read as an attack on that altruistic spirit. Instead, this 
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chapter argues that the execution of these campaigns has at times char-
acterized the responsibility in individualistic terms—an approach that 
can resonate with eff orts to assign blame, punish, and, ultimately, crim-
inalize individuals viewed as failing to live up those individual responsi-
bilities. In this way, this chapter reveals how even well-intentioned dis-
ease control strategies that portray people living with infectious disease 
as individually responsible can have punitive ripple eff ects.

aids victims no more

The notion that public health campaigns should target individuals already 
infected with HIV seems almost obvious today. We live in a world where 
public health campaigns routinely promote individual responsibility for 
people who are suff ering from all kinds of ailments, from obesity to heart 
disease: Make better choices. Take care of your own health. Eat your 
vegetables. However, in 1985, any notion that people living with HIV 
might be considered responsible for managing their disease stood in con-
fl ict with harrowing images of helpless AIDS patients suff ering a horrible, 
untimely death: how could we possibly describe these poor souls as 
“responsible” for anything?

When nighttime news programs fi rst began reporting a new, strange 
disease aff ecting homosexuals, people suff ering from AIDS were 
depicted in bleak terms. Newsreels cut to heart-wrenching images of 
shrunken fi gures dying in hospital beds. There was no treatment for the 
disease itself or for the many bizarre and extremely rare opportunistic 
infections that colonized defenseless HIV-positive immune systems. 
With gay men dying left and right, AIDS activists likened the havoc 
wreaked on communities and on HIV-positive bodies to the Holocaust.4 
The images of AIDS victims broadcast into American homes were 
hardly that of people ready to take responsibility for their own health; 
instead, they were victims of a tragic, mysterious illness that left doctors 
scratching their heads (or worse yet, running in the opposite direction).

This powerful AIDS-victim narrative controlled media representa-
tions of HIV for many years, ultimately crafting a public understanding 
of people living with HIV as isolated, disfi gured, and dying. But two 
important factors helped shift public perception. First, AIDS activist 
organizations like the AIDS Coalition to Unleash Power (ACT UP) 
explicitly advocated against the label “AIDS victim.” Even before ACT 
UP began organizing in the late 1980s, people living with HIV rejected 
the “victim” label.” In a 1983 manifesto colloquially known as the 
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Denver Principles, a small group of people living with HIV condemned 
“attempts to label us as ‘victims,’ a term which implies defeat.”5 Activ-
ists promoted language that focused on living with the illness rather 
than dying from it.6 Instead of focusing endlessly on people dying, ACT 
UP demanded coverage examining the institutions that were failing 
communities aff ected by AIDS. ACT UP pointed the fi nger at govern-
ment agencies’ callous indiff erence and at pharmaceutical companies’ 
greed. Their chants—“ACT UP, fi ght back, fi ght AIDS!”—came to the 
doorsteps of powerful organizations across the country.

Their organizing had profound eff ects, changing government policies 
and, ultimately, the way medical research was done.7 It also reshaped 
how we talked about AIDS. Data analyzing how often particular words 
and phrases are used in Google’s massive collection of digitized books 
and other publications help demonstrate these eff ects. According to 
these data (see fi gure 2), the term AIDS victims begins to fall out of 
favor in the early 1990s. After 1992, the term loses traction year over 
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 figure 2. Google Ngrams for “AIDS victims” and “people living with HIV,” 
1980–2008. Source: Trevor Hoppe.
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year as people living with HIV gains in popularity—until people living 
with HIV outpaces AIDS victims in 2000.

But even though ACT UP’s activism was important in driving this 
shift in language, it was not the only variable at work. Science played an 
equally important part in reshaping how we understood people living 
with HIV. While an HIV-positive test result was a largely terminal diag-
nosis in the 1980s, the introduction of eff ective treatment in 1996 dra-
matically changed the outlook for people living with the disease. These 
drugs—called antiretrovirals, or ARVs for short—removed the threat of 
impending doom that prevented many people from seeing HIV-positive 
people as anything other than victims. Immediately after ARVs’ intro-
duction, mortality rates plummeted. CDC surveillance data indicate that 
AIDS-related deaths declined, from a peak of 50,489 in 1995, by over 25 
percent in 1996, over 50 percent by 1997, and by nearly 65 percent by 
1998.8 Once expected to die a quick and untimely death, those diag-
nosed as HIV positive were suddenly expected to live for decades. Seem-
ingly overnight, HIV-positive individuals were transformed from victims 
of a terminal illness to active managers of a chronic disease.

And with management comes responsibility.

positive prevention and shifting 
responsibility in hiv prevention

In 2000, one of the nation’s leading HIV research centers, the Centers 
for AIDS Prevention Studies (CAPS) at University of California at San 
Francisco, issued an early report outlining the need for prevention tar-
geting HIV-positive people. The report, Designing Primary Prevention 
for People Living with HIV, cites the changing landscape for HIV-
positive people as a primary rationale: “The success of new treatments 
for HIV infection means that there are now more people living with 
HIV disease than ever before, and many of these individuals are feeling 
healthier and are better able to participate in the normal activities of 
life, including sex.”9 The implication was that if HIV-positive people are 
going to live long lives with the virus, public health agencies needed to 
devise strategies to make sure they keep the virus to themselves.

In order to justify the need for positive prevention, the report points 
to one HIV-positive man’s story in particular. In the late 1990s, Ameri-
can media outlets exploded with the news that an African American 
man in New York had been arrested after allegedly infecting nearly a 
dozen White women. Some of the girls were underage, making the case 
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ripe for a sensational news cycle. The report’s authors point to this 
“chilling” case as evidence for the need to target HIV-positive people 
for prevention:

In October 1997, a chilling story out of Chautauqua County, New York, 
manifested the fears of AIDS advocates and the general public alike. A man 
named Nushawn Williams, in jail for the sale of crack, admitted to public 
health authorities that he had had unprotected sex with 50 to 75 young 
women, most of them teenagers. The story was exceptional, since only iso-
lated incidents of willful exposure to HIV had ever been reported in the 
press. But the political reaction was swift, with a state assemblywoman call-
ing for mandatory names reporting of HIV infection and proposing a new 
category of crime from knowingly exposing someone to HIV.10

Sensational media reports depicted Williams as an “HIV monster.”11 
Because New York did not have an HIV-specifi c criminal law at the 
time, Williams was ultimately convicted for sexual assault and, at the 
time of publication, remains incarcerated despite the completion of his 
court-ordered prison sentence in 2010.12

That scholars chose William’s controversial case to evidence the need 
for positive prevention highlights the delicate politics of responsibility 
involved. In early scientifi c papers on positive prevention, public health 
experts urged caution when framing responsibility for HIV-positive 
people. In one of the earliest academic publications on the subject, the 
authors urged public health practitioners to take care in framing the 
responsibility for preventing HIV in “collective” terms:

The concept of collective responsibility emphasizes that all of us, infected or 
not, low risk or high, bear a responsibility to change our attitudes and 
behaviors that may promote HIV infection. Without this balance, calls for 
personal responsibility become almost indistinguishable from that of blam-
ing the victim and are likely to be counterproductive to prevention eff orts.13

A commitment to promoting collective responsibility for preventing 
HIV would require depicting it as something shared by everyone in a 
community, by both HIV-positive people and their HIV-negative coun-
terparts, not just certain individuals.

Other scholars echoed these concerns. In a set of principles designed 
to guide public health practitioners developing positive prevention cam-
paigns, sociologist and HIV policy expert Judith Auerbach goes even 
further by suggesting that eff orts to promote individual or collective 
responsibility must be “embedded in larger and more comprehensive 
eff orts to promote positive physical and emotional development, life 
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skills and chances, poverty alleviation, and gender equity.”14 In short, it 
takes a village; individual responsibility can reasonably go only so far. 
Without also highlighting the broad range of needs facing both HIV-
negative and HIV-positive people and communities, Auerbach argues 
that calls for HIV-positive people to take responsibility for ending the 
epidemic will likely be unproductive.

The CDC fi rst signaled its interest in positive prevention in 2001 
when it announced the Serostatus Approach to Fighting the Epidemic 
(SAFE) in the pages of the prestigious American Journal of Public 
Health.15 The SAFE model included fi ve strategies:

 1.  increase the number of HIV-infected persons who know their 
serostatus;

 2.  increase the use of health care and preventive services;

 3.  increase high-quality care and treatment;

 4.  increase adherence to therapy by individuals with HIV;

 5.  increase the number of individuals with HIV who adopt and 
sustain HIV-STI risk reduction behavior.16

In developing SAFE, the CDC had largely reoriented prevention around 
the surveillance and medical treatment of HIV-positive people. The 
responsibilities assigned to HIV-positive people were far more numer-
ous than those assigned to HIV-negative individuals.

Two years later, the CDC gave SAFE teeth by announcing new fund-
ing priorities built largely around this approach, which sparked an 
explosion in research on positive prevention. Between 1992 and 2002, 
the phrase positive prevention appears no more than a handful of times 
in academic publications indexed by Google Scholar. However, begin-
ning in 2003, the number of citations of this phrase increases rapidly, to 
nearly three hundred citations per year by 2013.17 Further, while roughly 
one-third of the CDC’s HIV prevention grant applications in 1999 listed 
people living with HIV as a key population, that fi gure increased to 58 
percent by 2001.18 Thus, the CDC announcement clearly was not just 
lip service; it had the eff ect of prompting new research and new inter-
ventions targeting people living with HIV.

CDC funding streams did more than just generate new lines of aca-
demic research on positive prevention; that money directly supported the 
development of new HIV prevention interventions targeting HIV-positive 
people. While it is not possible to analyze the broad array of HIV 
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prevention campaigns across the country enacted under these policies, one 
social marketing campaign has achieved dominance. Initially launched in 
San Francisco in 1999, HIV Stops with Me has since been adopted in 
various forms by over a dozen state and local health departments across 
the country, from Los Angeles to New York City to Alaska.19 Each itera-
tion is typically funded by city or state health departments. It uses posters, 
billboards, and other media featuring “real HIV-positive people” speaking 
openly about the realities they face in managing HIV and its transmission. 
As perhaps the most widely disseminated and longest-running prevention 
campaign targeting HIV-positive people, it provides a useful case study for 
examining how positive prevention has been applied in the fi eld.20

Figures 3, 4, and 5 feature three emblematic examples of the HIV 
Stops with Me campaign. Each takes a slightly diff erent tack in repre-
senting how its HIV-positive subject takes responsibility for his disease. 
In the image depicted in fi gure 3 from a 2012 campaign targeting New 
York, Boston, Virginia, and Alaska, the message from “Shannon” is that 
“I’m HIV positive and I disclose with honesty.” By tying disclosure to a 
value—honesty—the 2012 campaign is intended to provide a moral con-
text for the practice of disclosing one’s HIV-positive status: disclosure is 
not just a strategy for managing HIV risk; it is the right thing to do.

The poster depicted in fi gure 5 takes a similar approach. Used in 
eleven metropolitan areas in 2003, the spokesperson declares: “I believe 

 figure 3 (Left). HIV Stops with Me ad: “I disclose with honesty.” Source: Better World 
Advertising.

 figure 4 (Middle). HIV Stops with Me ad: “I am the cure.” Source: Better World 
Advertising.

 figure 5 (Right). HIV Stops with Me ad: “I believe in responsibility.” Source: Better 
World Advertising.
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in responsibility” and “I feel good knowing that I care enough to make 
sure I don’t infect anyone. I value other guys and my community.” The 
ad thus suggests that taking measures to prevent transmission means 
one is a responsible community member who cares for others and one’s 
community.

Finally, in the image depicted in fi gure 4, which was used in 2006 in 
Boston, Los Angeles, Long Beach, San Francisco, and Oregon, “Ger-
ardo” declares himself to be “the cure”—suggesting that, while they can-
not cure themselves, HIV-positive people can provide a “cure” by taking 
care not to infect others. The president of the advertising fi rm that designs 
and manages the HIV Stops With Me brand proclaimed in a press release 
announcing the I Am the Cure campaign that “HIV positive individuals 
have the power to prevent new infections and they can be the cure.”21

Each of these ads promotes responsibility in diff erent ways. Figure 3 
depicts taking responsibility as a behavior, the act of disclosing one’s HIV-
positive status to one’s partner. Figure 4 does not promote a specifi c 
behavior; rather, it promotes responsibility by suggesting that HIV-posi-
tive people can “be the cure” for HIV by playing their part in ending HIV. 
Figure 5 picks up a similar thread, promoting the idea that HIV-positive 
people should not infect anyone else. In this ad, taking responsibility for 
HIV is an expression of caring for one’s partner and community.

Yet, while each ad takes a slightly diff erent approach to promoting 
responsibility, each construes the responsible party as “me”—an indi-
vidual who should take action to prevent HIV transmission. The cam-
paign’s slogan is, after all, HIV Stops with Me, not HIV Stops with We. 
HIV-negative partners and their role in preventing HIV are not repre-
sented. While the third ad does make reference to a need to value “other 
guys and my community,” the job of protecting that community from 
HIV is depicted as solely that of the HIV-positive spokesperson.

In short, HIV Stops with Me promotes a notion of individualized 
responsibility that resembles an approach cautioned against by many 
public health scholars.

treatment as prevention: hiv-positive 
bodies as the new frontier

As the decade wore on, more and more HIV prevention advocates 
became exasperated with what seemed like signs of failure. In the fi rst 
half of the 2000s, researchers designed dozens (if not hundreds) of stud-
ies to measure how many people were not using condoms. They repeat-

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



52  |  Punitive Disease Control

edly published the same fi nding: across the country, many men who 
have sex with men (MSM) reported having sex without condoms.22 
While gay men had always been having sex without condoms, these 
studies seemed to suggest that rates of condomless sex were on the rise.

As barebacking (intentionally engaging in condomless sex) became a 
common term in HIV prevention circles, public health advocates 
expressed frustration that—thirty years into the epidemic—condoms 
remained the only tool in their toolbox.23 In the pages of the American 
Journal of Public Health, one public health scholar ominously wrote:

Behavioral interventions to promote condom use—the only strategy cur-
rently available to stem the MSM epidemic—are failing. Under the best of 
circumstances, when proven eff ective, they are not promptly and easily dis-
seminated, and certainly not straightforwardly translatable across the age 
spectrum, ethnic groups, and subcultures. Without sustained but costly qual-
ity assurance procedures, they drift.24

Among the potential alternatives to condom promotion, authors typi-
cally cited vaginal and rectal microbicides or gels that would be applied 
to the genitals to reduce the risk of infection. In putting all their eggs in 
the condom basket, had public health missed opportunities to develop 
other options?

In trying to decide what public health should do next, advocates and 
scholars often drew a line in the sand between behavioral interventions 
(condoms) and biomedical interventions (such as microbicides). 
Although studies demonstrated that a handful of interventions could 
get people to use condoms for a few months, none was highly eff ective 
in the long run. Faith that public health could do much to change behav-
ior was eroding. But what if we could develop a medical technology—a 
“silver bullet”—that could stop HIV in its tracks? Biomedicine became 
HIV prevention’s great hope.

Unfortunately, fi ndings from the fi rst published studies testing bio-
medical interventions were sometimes underwhelming. Data from the 
most promising vaccine trial in years suggested that the vaccine was, at 
best, only partially eff ective.25 While clinical trials evaluating the effi  -
cacy of male circumcision demonstrated up to a 60 percent reduction in 
the risk of contracting HIV among African men,26 results from microbi-
cide trials have yielded more mixed results. An initial trial failed to 
show that the gel had any eff ect,27 and a later trial with a diff erent gel 
demonstrated only a 30 percent effi  cacy among women.28 A third can-
didate was thought promising after initial results suggested it could 
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reduce risk up to 54 percent among “high adherence” patients.29 How-
ever, the National Institutes of Health prematurely halted a follow-up 
study that was unable to replicate these fi ndings.30

In the eyes of many public health authorities, none of these interven-
tions were blockbusters. Many suff ered from confl icting scientifi c data. 
Others seemed too costly with too little return. While male circumcision 
was cheap and highly eff ective at preventing heterosexual HIV trans-
mission, many in the West viewed promoting circumcision to African 
men as unethical—especially as circumcision directly protected only 
men from infection, not women (who are disproportionately impacted 
by HIV in many African countries).31

Scientists instead placed their bets on the growing body of science 
that suggested treating HIV could also help to prevent it—an idea called 
“treatment as prevention.” Anti-HIV medications lower the amount of 
virus present in the bodily fl uids of HIV-positive individuals. At such 
low levels, HIV becomes scientifi cally undetectable, making it diffi  cult 
or even impossible to transmit. Many HIV advocates and researchers 
had suspected this was true since the fi rst treatments had been rolled out 
in the mid-1990s. Indeed, a 1998 Australian AIDS campaign targeting 
gay men featured the message “While we are still in the dark about viral 
load, use a condom.”32 Despite these suspicions, however, science had 
yet to weigh in on the matter.

The Australian viral load campaign reveals that some communities 
had long believed that treatment could be a form of prevention. Yet it 
took at least a decade for any established HIV scientist to publicly give 
credence to this idea. That moment came in 2008 when a group of 
Swiss scientists issued a report that became known as the Swiss State-
ment. Their report shocked many because it argued that there was zero 
risk of sexual transmission for HIV-positive individuals under three 
conditions:

 1.  if they were on treatment;

 2.  if their viral load was undetectable; and

 3.  if they did not have another sexually transmitted co-infection.33

American HIV prevention experts did not warmly embrace the 
Swiss Statement. The director of the CDC’s Division on HIV/AIDS 
Prevention, Robert Janssen, argued that the Swiss scientists’ conclu  -
sion was “premature.”34 Epidemiologist Myron Cohen (ironically, the 
very scientist whose fi ndings would later validate the Swiss claims) 
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argued similarly that there was not yet suffi  cient evidence to support the 
Swiss claims:

We have every reason to pause and refl ect. The protection provided from 
[antiretroviral therapy] is not absolute and is not absolutely predictable. In a 
study involving discordant couples in Africa, Sullivan et al. reported that 4 
(2.3 percent) of 175 transmission events among a group of 2,993 discordant 
couples occurred when the index patient was receiving therapy. In a very 
recent evaluation of discordant couples in Henan, China, 84 HIV transmis-
sion events were noted among a group of 1,927 couples who were followed 
up from 2006 through 2008, and these transmission events were equally 
distributed among patients who were receiving and those who were not 
receiving ART.35

If these debates sound familiar to readers, it may be because they closely 
parallel debates over the initial promotion of condoms by gay health advo-
cates in the United States in the early 1980s. When New Yorkers Richard 
Berkowitz and Michael Callen famously distributed their pamphlet pro-
moting condom use, “How to Have Sex in an Epidemic: One Approach,” 
in May 1983 on the heels of HIV’s discovery, they did so without a scien-
tifi c consensus on condom effi  cacy to back up their recommendations.36 At 
the time, many scientists wrung their hands over whether it was appropri-
ate to promote condom use without conclusive evidence. To this day, con-
doms are not yet FDA-approved for anal sex.37

In a scientifi c analysis of condom studies published ten years after 
Berkowitz and Callen’s pamphlet, epidemiologist Susan Weller argued 
in 1993:

Until more is known about condom eff ectiveness, condom use promotion 
may have both positive and negative eff ects. . . . Condoms will not eliminate 
risk of sexual transmission and, in fact, may only lower risk somewhat. . . . 
Empirical data (reviewed in this report) indicate that a 90 percent reduction 
in risk due to condom use may be overly optimistic. The protective eff ect as 
estimated from human studies, regardless of use defi nitions, indicates a pos-
sible 69 percent reduction in risk.38

Well over one hundred thousand Americans died of AIDS in the ten 
years between Berkowitz and Callen’s pamphlet and Weller’s waffl  ing 
statement on condoms. Communities could not (and did not) wait for 
scientifi c consensus. While less urgent, the need to promote anything to 
help prevent HIV in 1983 was not entirely dissimilar from the need 
twenty-fi ve years later to fi nd alternatives to condoms.

Public health’s collective anxiety about the Swiss Statement reveals 
the gap—or rather, the chasm—separating community-based and scien-
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tifi c expertise. While many gay men were well aware as early as the late 
1990s that treating HIV had a preventive eff ect, public health policy 
required cold, hard evidence. Despite their initially frigid response to the 
Swiss Statement, public health scholars and practitioners quickly warmed 
up to the concept as study after study validated its arguments in the 
2010s. While studies of couples in which one person is HIV positive and 
the other is HIV negative had already shown that providing HIV-positive 
people with access to treatment reduced the risk of infection to their 
HIV-negative partners,39 the results published in 2011 from a rand-
omized control trial (HPTN 052) of early treatment sent tidal waves 
through the world of prevention science and public health practice.40 In 
a cover story, the prestigious journal Science declared “Treatment as 
Prevention” was 2011’s “Breakthrough of the Year.” The author 
describes how the trial’s results “stunned” the lead researchers behind it:

The researchers planned to compare the groups until 2015. But on 28 April, 
an independent monitoring board that periodically reviewed the data 
stunned Cohen and his collaborators when it recommended that the results 
of the trial be made public as soon as possible. Of the 28 people who become 
infected with HIV that genetically matched the viruses in their long-term 
partners, only one was in the early treatment group—which also experienced 
41 percent fewer serious health problems associated with HIV. Infected peo-
ple in the delayed arm of the study were off ered ARVs immediately.41

At a conference in early 2014, preliminary results were announced 
from a study monitoring 767 heterosexual and same-sex serodiscordant 
couples in which one partner was HIV positive, on treatment, and had a 
suppressed viral load, and the other was HIV negative. In order to par-
ticipate, couples had to report having sex without condoms at least some 
of the time. After a two-year period, the study found that no transmis-
sions had occurred between partners after an estimated 44,400 sexual 
encounters.42 When a conference participant asked the researchers in the 
Q&A what the fi ndings revealed about the risk of an HIV-positive per-
son with a treatment-suppressed viral load transmitting the virus, the 
lead researcher responded: “Our best estimate is it’s zero.”43 Final results 
from the PARTNER study released in 2016 confi rmed the preliminary 
results: After over 58,000 reported condomless sexual encounters (rep-
resenting 1,238 couple-years), the study observed zero linked transmis-
sions.44 In light of these stark fi ndings, AIDS activists have now begun 
trumpeting a new message: “Undetectable = Untransmittable.”45

In the scientifi c equivalent of a blink of an eye, treatment as preven-
tion (TasP) went from being a dubious European theory to one of the 
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Un/Detectability

HIV treatment blocks the ability 
of the virus to reproduce in 
the body, reducing the amount 
of virus in blood, semen, and 
other bodily fl uids. When the 
level of virus drops below a 
critical threshold (typically 
50 copies per milliliter of 
blood), medical tests cannot 
measure the presence of the 
virus; at this point, the virus is 
described as “undetectable” in 
a person’s body.

It is much harder to transmit 
HIV sexually when a person’s 
bodily fl uids contain very few 
copies of the virus. In 2011, 
scientists published the 
results of a study evaluating 
whether initiating early 
treatment reduced the risk 
of transmission in couples 
in which one partner is HIV 
positive and the other is HIV 
negative. The study found that 
starting treatment reduced 
the risk of transmission by 96 
percent.

Without Treatment With Treatment

 figure 6. Undetectable = Uninfectious. Design: Jonathan Lefrançois. Illustration: Justin Karas 
for Pulp & Pixel.
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PARTNER Study

In 2016, scientists published 
the results of a trial 
evaluating whether having an 
undetectable viral load (rather 
than starting treatment at 
all, as in the aforementioned 
2011 study) reduced the risk 
of transmission in couples 
in which one partner is HIV 
positive and the other is HIV 
negative. The study—known as 
the PARTNER study—enrolled 
1,166 such couples; 38 percent 
were gay male couples, and 
the remaining couples were 
heterosexual.

One important condition of 
enrollment in the PARTNER 
study was that partners had to 
be having sex without condoms 
at least some of the time. This 
condition allowed scientists 
to isolate the effects of having 
an undetectable viral load 
from the protective effect of 
condoms. In total, scientists 
estimate that the couples 
enrolled engaged in 58,000 
condomless sexual encounters 
during the study.

After nearly four years of 
following enrolled couples, 
scientists reported zero 
linked transmissions between 
HIV-positive and HIV-negative 
partners. While eleven HIV-
negative partners did contract 
HIV during the study period, 
genetic testing revealed that 
they were not infected by 
their primary partner. This 
fi nding has led advocates to 
declare that “undetectable = 
uninfectious.”
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most prestigious science journals’ breakthrough of the year. Scientists 
suddenly agreed that treatment was, indeed, prevention. The number of 
scientifi c papers referencing TasP followed in kind, from virtually no 
references to the subject in academic papers catalogued by Google 
Scholar published in 2008 to nearly one thousand published in 2014.46

The CDC responded to these ongoing advances by announcing its latest 
plan for controlling the epidemic, high-impact prevention (HIP), in 2011.47 
HIP aimed to combine “scientifi cally proven, cost-eff ective, and scalable 
interventions targeted to the right populations in the right geographic 
areas.”48 Although HIP includes interventions targeting HIV-negative indi-
viduals at least on paper, the emphasis is on identifying and treating HIV-
positive people. Indeed, the fi rst two prevention strategies in the announce-
ment were “testing and linkage to care” and “antiretroviral therapy.” In a 
2012 presentation from a public health consulting fi rm advising agencies 
adapting to HIP guidelines, the authors note that the “standard proposal 
. . . probably won’t be fundable next CDC round” and that interventions 
“must primarily target PwP [prevention with positives].”49

The implications of this new framework for HIV prevention were 
important. Because HIV medications were reframed as a tool for preven-
tion, treatment was no longer just an intervention done solely for the 
benefi t of the HIV-positive patient. Under TasP, HIV therapy also became 
an intervention for the sake of future (or current) HIV-negative partners. 
It was perhaps no coincidence that this new justifi cation for HIV treat-
ment emerged at precisely the same time that a global recession had 
hampered massive, multibillion dollar campaigns to treat every person 
infected with HIV globally. The largest of these eff orts, the U.S. Presi-
dent’s Emergency Plan for AIDS Relief (PEPFAR), allocated over three-
quarters of its budget to the treatment and care of HIV-positive individu-
als.50 Reframing their work as both treatment and prevention provided a 
new rationale for funders looking to get more done with fewer dollars.

On the ground, public health agencies had taken their marching 
orders and reorganized their work. “Use a condom” was no longer their 
mantra; under TasP, “test and treat” became the rallying cry of agencies 
across the world. Unlike previous HIV prevention strategies that empha-
sized behavior change and condom use, test-and-treat emphasized bio-
medical technologies such as rapid HIV-antibody tests and antiretrovi-
rals. This message carried signifi cant political appeal: HIV tests and 
pills were far less politically contentious than the tools of the behavioral 
HIV prevention programs of yore: namely, condoms and clean needles.51 
In foregrounding concerns over access to health care and compliance 
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with treatment regimens, test-and-treat eff ectively relocated challenging 
conversations about sex and drugs to the back burner. Given the cycle 
of moral outrage from elected offi  cials that frequently threatened public 
health budgets, health authorities may have viewed the shift to test-and-
treat as particularly welcome.

The approach quickly caught on. At time of writing, of the fi ve CDC-
developed HIV prevention campaigns aimed at at-risk populations, four 
encourage people at risk to get tested and one raises general awareness 
about HIV. None focus primarily on encouraging safer sex practices for 
HIV-negative people, nor do any promote treatment for HIV-positive peo-
ple.52 Figures 7, 8 and 9 illustrate three of the campaigns encouraging 
people at risk to get tested. The fi rst, “Testing makes us stronger,” targets 
African American MSM. The second ad, “My reasons,” is similar, except 
that it targets Latino MSM. The third ad targets African American women.

Most of these ads promote a collective version of responsibility that 
resembles the public health recommendations examined earlier in this 
chapter. The third ad could be interpreted as promoting an individual-
istic form of responsibility similar to that depicted in the HIV Stops 
with Me campaign, in that the woman is depicted as making a decision 
on her own to get tested. It is not immediately obvious whether she is 
motivated to get tested for her sake or her partner’s—or for both. The 

 figure 7 (Left). HIV testing campaign: “Testing makes us stronger.” Source: Centers 
for Disease Control and Prevention.

 figure 8 (Middle). HIV testing campaign: “My reasons for getting an HIV test.” 
Source: Centers for Disease Control and Prevention.

 figure 9 (Right). HIV testing campaign: “Get a free HIV test.” Source: Centers for 
Disease Control and Prevention.
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ad implies that she may have been unknowingly exposed to HIV by her 
male partner. Although it does not plainly state that he knew he was 
infected and did not tell her, it does not foreclose suspicion of that pos-
sibility. In fact, it seems to be promoting suspicion as a primary moti-
vating factor for getting HIV tested.

It is notable that the “Take Charge. Take the Test” campaign depicts 
an African American woman’s decision to get tested in diff erent terms 
from those depicted in the campaigns targeting Latino and Black MSM. 
The campaign necessarily walks a tightrope of political sensibilities 
between race, gender, and sexuality. On the one hand, while the ad is 
opaque about what knowing “everything” might entail, popular dis-
course on African American men is rife with racist narratives about their 
“down-low” sexual practices and untrustworthiness that facilitate read-
ers coming to their own conclusion: get tested because you cannot know 
what your man does in his free time.53 On the other hand, in a condom-
focused HIV prevention context, women do report frustration with hav-
ing to rely on men to truthfully report whether or not they have been 
faithful or recently tested.54 In such a context, promoting suspicion may 
be a useful strategy for navigating this gendered uncertainty.55

Taken together, these HIV testing campaigns would seem to be placing 
responsibility on HIV-negative individuals. But what does that responsibil-
ity entail? Under test-and-treat, the only explicit obligation assigned to 
HIV-negative people is to get tested; protective behaviors that would 
explicitly implicate their responsibility for preventing their own infection 
are no longer emphasized. Indeed, the only HIV-negative individuals of 
interest under the test-and treat model are those who are not, in fact, HIV 
negative, but undiagnosed HIV positive. On the other hand, the potential 
infectiousness of HIV-positive bodies comes into focus, implicating their 
responsibility for preventing infecting others. Thus, the notion of responsi-
bility that comes out of the test-and-treat model seems to relieve HIV-neg-
ative individuals of much of their responsibility for protecting themselves.

Notably, CDC did not develop a treatment-focused social marketing 
campaign targeting HIV-positive people until 2016, when it introduced 
the HIV Treatment Works campaign.56 The campaign presents HIV-
positive people living happy, productive lives, unencumbered by their 
diagnosis. However, in the dozens of posters and materials produced for 
the campaign, the preventive benefi ts of treatment are barely mentioned, 
suggesting the CDC remains uncertain over how to best promote treat-
ment as prevention. This uncertainty was further evidenced when the 
CDC announced new recommendations the following year for HIV-
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negative women wishing to become pregnant with a male partner who 
is HIV-positive; many AIDS activists and experts promptly criticized 
those guidelines for continuing to support expensive techniques like 
“sperm-washing” instead of recommending that couples combine the 
preventative benefi ts of treatment (for the HIV-positive man) and pre-
exposure prophylaxis (for the HIV-negative woman).57

The CDC’s tepid embrace of treatment’s prevention-oriented benefi ts 
may be in part due to the private nature of the doctor-patient relation-
ship in which treatment decisions are made. Rather than investing in 
billboards or radio ads, some recent CDC-developed HIV prevention 
campaigns aimed at HIV-positive people target them indirectly through 
their health care providers. Included in the materials of one such inter-
vention—Prevention Is Care—is a patient brochure targeting HIV-posi-
tive patients in serodiscordant relationships (or relationships in which 
one partner is living with HIV and one is HIV-negative). The brochure’s 
tips for how you can stop the spread of HIV are broken into two parts. 
The fi rst, “Do tell,” encourages patients to disclose their HIV-positive 
status to their partners so “he or she will know it’s important to be safe 
during all sexual activity and to be tested often for HIV.”58 The second 
part, “Don’t take risks,” which is on preventing transmission, states 
that “abstinence (not having sex) is the best way to prevent the spread 
of HIV. But if abstinence is not possible, use condoms.”59 In regard to 
whether lower viral loads might reduce or eliminate the risk of trans-
mission, the brochure states defi nitively:

Don’t think you have “safe” times. Even when tests show that your viral 
load (the amount of HIV in your blood) is very low or undetectable, you can 
give HIV to your partner because the virus is still in your body. HIV can be 
high enough in other body fl uids to be spread to your partner.60

Forgetting, for a moment, that the CDC brochure promotes abstinence 
as the “best way” to prevent HIV (despite its high failure rates observed 
throughout human history), recent studies show that having an unde-
tectable viral load reduces the risk of HIV transmission by somewhere 
between 99.9 and 100 percent. Of course, when this brochure was pub-
lished in 2011, these fi gures were not yet available to the CDC. None-
theless, the brochure’s claim that an HIV-positive person with an unde-
tectable viral load “can give your partner HIV” appears to have become 
quickly outdated.

More broadly, the brochure again implies a host of individual 
responsibilities for HIV-positive people for managing HIV. Despite 
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targeting HIV-serodiscordant relationships, the brochure does very little 
to acknowledge what the HIV-negative person might do to share the 
responsibility of managing that risk. HIV-positive partners are instructed 
to disclose their status so that that their partners “will know it’s impor-
tant to be safe,” which presumes that the HIV-negative partners would 
not otherwise know that they should protect themselves against infec-
tion. Despite studies showing that partners can play an important role 
in helping HIV-positive people adhere to their medication regimen, the 
brochure does not advise HIV-positive people how or why they might 
discuss their treatment with their partners.61 Although the brochure 
does note that anal sex is much riskier than oral sex, studies have long 
demonstrated that there is a wide range of harm-reduction strategies 
beyond using a condom that both HIV-negative and HIV-positive peo-
ple can employ to reduce the risk of transmitting HIV.62 These prac-
tices—sometimes referred to as seroadaptation—are not discussed. In 
short, the brochure provides a wide array of responsibilities for HIV-
positive people, while mostly ignoring their partners.

Yet, while CDC-developed prevention materials indirectly targeted 
HIV-positive people to encourage them to go on treatment, outside agen-
cies funded with CDC dollars had already begun developing more explicit 
social marketing campaigns. A new iteration of the HIV Stops with Me 
campaign was announced in 2014 that depicted its spokesmodels before 
and after suppressing their viral load (see fi gure 10). The campaign’s 
tagline plainly stated its intended eff ect: “Find doctor / Keep appoint-
ments / Take meds / Check lab results.” In this series, the spokesmodel’s 
portrait was divided. On the left side, having a “detectable” viral load 
was described in negative, shameful terms. On the right side, having an 
“undetectable” viral load was depicted in positive terms. The ad’s central 
message was reinforced by visual cues: having a detectable viral load was 
depicted in black and white, suggesting an old-fashioned or antiquated 
way of being. Having an undetectable viral load was depicted in full 
color, suggesting progress and a happier, modern way of living.

According to the campaign, suppressing one’s viral load was only a 
matter of accepting one’s HIV-positive status and feeling in control of 
one’s life. But surely there are many reasons why HIV-positive people 
are not linked to care, many of which are not merely psychological and 
that are outside an individual’s control. These could include housing 
instability, an inability or fear of navigating a complex health care 
bureaucracy, negative experiences with stigmatizing health care provid-
ers, or a fear that showing up at the local health clinic for HIV treat-
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ment might spark hurtful gossip. These obstacles are not reducible to 
“wishing away” one’s HIV-status: they are social problems, not per-
sonal issues.

More than a decade has passed since public health experts warned 
against individualistic positive prevention campaigns. At time of publi-
cation, no widely distributed campaign targeting HIV-positive people 
has done much to connect that personal responsibility to wider institu-
tions and social problems. This problem is not limited to HIV preven-
tion, of course. Critics of modern public health campaigns have long 
argued that health marketing tends to focus solely on the individual and 
do little to consider the broader social context in which those individu-
als live.63 Consider, for a moment, the most recent public health cam-
paign you can remember—whether anti obesity, anti teen pregnancy, or 
some other health issue. The tagline most likely had something to do 
with encouraging you (the individual) to make a “smarter” or “health-
ier” (personal) choice. The problem is more systemic and has to do with 
the way we conceive of “health” as the cumulative result of a series of 
individual choices. But while the promotion of individual responsibility 
is common in public health campaigns, in later chapters we will see that 
the stakes are considerably higher when it comes to HIV: if you are HIV 
positive, being labeled irresponsible can land you in prison.

the promise of prep?

Although the condom is not yet extinct, HIV prevention campaigns tar-
geting HIV-positive people have reshaped notions of responsibility in 
public health practice. Prevention with positives repolarized the fi eld, 
switching its focus from HIV-negative people to people living with HIV. 
In doing so, it turned our assumptions about who should be responsible 
for preventing future HIV infections on their head.

But the fi eld is never static. A new technology appears poised to push 
back against this trend. In July 2012, the Food and Drug Administra-
tion (FDA) approved an antiretroviral already used for treating HIV for 
use by HIV-negative individuals in order to protect against infection. 
Pre-exposure prophylaxis—PrEP, for short—is a prevention strategy 
that involves taking a pill daily to protect against infection. Some gay 
activists have likened the approach to a kind of gay “birth control.”64 
PrEP was approved on the heels of remarkable clinical trial data that 
showed it could reduce an HIV-negative person’s risk of contracting the 
virus by 96 percent when taken daily.65 Although critics were initially 
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concerned that PrEP’s remarkable success might be limited to the clini-
cal trial environment where patients are monitored closely, data from 
Britain’s PrEP demonstration project measuring the pill’s eff ectiveness 
in the real world, announced in 2015, show it to be just as eff ective in 
practice.66 In short, taking a pill a day can protect against HIV infection.

 figure 10. HIV Stops with Me ad: “Detectable/Undetectable.” Source: Better World 
Advertising.
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There is just one problem: not enough of the people who need it most 
are taking it. A recent study estimated that only 49,158 started PrEP in 
the United States between January 2012 and September 2015.67 While 
that study estimates that the number of PrEP prescriptions is increasing 
year over year at a fast clip, its authors also estimate that 74 percent of 
PrEP prescriptions went to White patients, 12 percent to Latino patients, 
and 10 percent to Black patients. These fi gures stand in stark contrast to 
today’s epidemic, however: the CDC estimates that 45 percent and 24 
percent of new HIV diagnoses in 2015 were among Black and Latino 
people respectively.68 Moreover, the same report estimates that Black and 
Latino women had roughly four times lower rates of PrEP initiation than 
White women, yet they made up 61 percent and 15 percent of new HIV 
infections among women in 2015.69 In short, while the number of people 
taking PrEP has accelerated, it has not yet reached the populations hard-
est hit by the epidemic. If this course holds, PrEP may even further exac-
erbate the racially disparate impact of the epidemic.

Given that PrEP is so highly eff ective when taken daily, how can we 
make sense of its molasses-paced uptake among communities hardest 
hit by the epidemic? Perhaps ironically, the answer may be a mix of 
stigma and science. In terms of stigma, despite PrEP’s high eff ectiveness 
and few side eff ects, its use has been a polarizing subject in public dis-
course.70 Tense debates have pitted AIDS activists against one another, 
with some describing those who take the drug as irresponsible “Tru-
vada whores.”71 Despite the millions or perhaps even billions of dollars 
at stake, even the pharmaceutical company that manufactures the drug 
has been at times reluctant to market the drug for PrEP.72

In terms of science, HIV is no longer a terminal illness. By transform-
ing HIV into a chronic illness, antiretroviral treatment eliminated a 
gruesome outcome that motivated many people to protect themselves 
against infection. The public face of HIV was eventually transformed 
from a disfi gured person dying in a hospital bed to a happy, healthy 
person whose once-a-day medication regimen seems almost like a mul-
tivitamin. In this context, some may perceive PrEP as taking a pill a day 
to prevent having to take a pill a day. A recent study estimating life 
expectancy for HIV-positive people diagnosed today demonstrates the 
dramatic improvement in recent years for people living with HIV: while 
life expectancy for newly diagnosed HIV-positive patients overall was 
reduced, the study estimated that a twenty-year-old gay man diagnosed 
with HIV today will live an additional 69.3 years—several years longer 
than men in the general population (although the study in question did 
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not speculate as to what might be driving this surprising fi nding, it may 
be related to the average man’s habitual avoidance of doctors; in this 
study, HIV-positive men were presumed to regularly see a physician).73 
The remarkably healthy prognosis for HIV-positive people today will 
almost certainly make promoting HIV prevention more challenging.

But if HIV-negative people are called to take responsibility for pro-
tecting themselves against HIV infection, how will that responsibility be 
represented? Will it be presented as an individual choice made for one’s 
own personal health? For the love of a partner? Or will it be sold as a 
way to come together as a community to fi ght the epidemic? Only time 
will tell. At the time of writing, PrEP’s lackluster adoption in nonwhite 
communities means that identifying HIV-positive people and getting 
them linked consistently to care remains a key strategy of twenty-fi rst-
century HIV prevention.

the politics of responsibility

Individualistic positive prevention campaigns like HIV Stops with Me 
fall into many of the traps experts caution against. Their HIV-positive 
spokespeople proudly proclaim disclosing and caring for their commu-
nities. However, the social context for these eff orts to prevent HIV is 
largely absent. For example, HIV Stops with Me does not connect dis-
closure to emotional well-being or structural problems that many HIV-
positive people face, such as housing insecurity, fi nancial instability, 
and domestic violence. Yet we know that the decision to disclose one’s 
HIV-positive status can be infl uenced by many such factors. Not 
accounting for these broader issues facing HIV-positive people leaves 
the viewer with the impression that HIV-positive people could stop HIV 
if they would only choose to do so: the perfect recipe for blame and 
shame.

On the other hand, the HIV testing campaigns targeting HIV-nega-
tive individuals promote a diff erent, more collective kind of responsibil-
ity. In the ads in fi gures 7 and 8, the decision to get tested is situated 
within a particular social context: a relationship, a family, a group of 
friends. Whereas the responsibilities promoted for HIV-positive people 
by the HIV Stops with Me campaign were largely individualistic (“I 
disclose with honesty”; “I am the cure”; “I believe in responsibility”), 
HIV-negative MSM are depicted as taking on a socially embedded 
responsibility alongside family, friends, and romantic partners. If they 
fail to get tested, presumably the blame extends beyond the individual. 
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Why was their community not more supportive? Was their partner 
judgmental about HIV testing? These are the kind of questions asked 
when a collective responsibility is not met.

When individual responsibility is not met, however, the questions are 
markedly diff erent. As described earlier in the chapter, researchers justi-
fi ed the need for developing prevention strategies targeting HIV-positive 
people by citing a criminal case against a New York man, Nushawn 
Williams, accused of infecting nearly a dozen women. As the second 
half of this book will reveal in greater detail, criminal laws punishing 
HIV-positive people have spread during the very same time as the repo-
larization of HIV prevention analyzed in this chapter. To date, more 
than thirty U.S. states have enacted HIV-specifi c criminal statutes that 
generally make it a crime for HIV-positive people to have sex without 
fi rst disclosing their HIV-positive status.74

It is no coincidence that public health scholars directly invoked Wil-
liams’s criminal case as a justifi cation for targeting HIV-positive people 
for prevention. HIV-specifi c criminal laws depend on the same notion of 
individual responsibility for people living with HIV promoted in the 
HIV Stops with Me campaign. Although unintentional, the repolariza-
tion of HIV prevention may have inadvertently contributed to the crim-
inalization of HIV.

The next chapter examines this relationship more closely. How do 
the big-picture policies and rhetoric explored in this chapter play out on 
the ground? In the age of test-and-treat, local health departments are 
ramping up their surveillance programs targeting HIV-positive people. 
These programs are not only useful for public health purposes; they also 
happen to be useful for enforcing the law.
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As the HIV epidemic wore on in the 2000s, the scientifi c evidence demon-
strating that antiretroviral treatment could virtually eliminate the risk of 
sexual transmission grew steadily into a mountain. In the midst of wide-
spread pessimism that a vaccine or cure would ever be found, public health 
authorities focused on a target they viewed as more pragmatic: ending 
AIDS. Of course, ending AIDS did not imply eliminating new HIV infec-
tions; instead, it referred to the hope that HIV infection could be halted 
from progressing to AIDS by putting every newly infected person immedi-
ately on antiretroviral therapy. To succeed, however, health authorities 
would need to fi nd a way to get HIV-positive people to take their pills. The 
age of condoms was over. The age of positive prevention had begun.

For decades, AIDS activists resisted public health eff orts to track 
HIV-positive people more closely on civil liberties grounds. Because of 
the disease’s highly stigmatized nature, advocates worried that the 
standard intrusions into patient privacy in the name of public health 
were likely to drive the epidemic underground. For these reasons, they 
lobbied for an approach that came to be known as “AIDS exceptional-
ism,” or treating HIV diff erently from other infectious diseases. Instead 
of the standard, more invasive approach, activists proposed that pro-
tecting civil rights and squashing discrimination would be a much more 
eff ective strategy for containing the epidemic. These arguments pre-
vailed in the early years, when an HIV-positive diagnosis was terminal 
and eff ective treatment was nonexistent. However, as this chapter will 

 chapter 3

The Public Health Police
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demonstrate, a series of medical advances in the late 1980s and 1990s 
shifted the terms of the debate. Was there still a legitimate rationale for 
treating AIDS diff erently than other diseases? For many in public health, 
the short answer was no; it was time for the gloves to come off .

The previous chapter illustrated how HIV prevention was repolar-
ized to target HIV-positive people. In this new era of positive preven-
tion, people living with HIV were no longer thought of as tragic “AIDS 
victims”; they were expected to take care of themselves and their part-
ners. This chapter draws on interviews with local health offi  cials in 
Michigan to explore how local health authorities ensure that HIV-posi-
tive clients behave in a manner offi  cials deem responsible—and how 
they catch and punish those who do not.

While the last chapter explored the shift toward promoting individ-
ual responsibility among people living with HIV, this chapter looks at 
how punitive disease control emerges at the local level through police-
like investigations and public health policies explicitly designed to hold 
people living with HIV legally responsible for their behaviors.

the end of aids exceptionalism

Thirteen-year-old Ryan White was an unexpected AIDS activist, pro-
pelled to the national spotlight after he was expelled from his Kokomo, 
Indiana, middle school in 1984. The petition for his expulsion was 
signed by both parents of his classmates and teachers. White was one of 
the estimated 50 percent of hemophiliacs who contracted HIV through 
tainted blood products during the early years of the epidemic. He was 
young, White, and had a sympathetic story—the perfect poster child for 
a campaign against HIV stigma.

When AIDS was fi rst reported in the early 1980s, the public was 
most sympathetic to individuals infected with HIV through tainted 
blood products or through childbirth—causes out of one’s control. 
Many Americans had little sympathy for the other members of the “4-H 
club” (hemophiliacs, homosexuals, heroin users, and Haitians), who 
were most at risk of contracting the disease. Members of the religious 
Right proclaimed AIDS to be the “cure” for homosexuality, and they 
fought tirelessly to block eff orts to fund HIV prevention in the name of 
helping gay men or junkies. In such a moralistic political context, a 
child like Ryan White was the perfect spokesperson for HIV funding. 
Even the most blackhearted member of Congress would fi nd it hard to 
go on television to tell a dying child that he did not deserve public 
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assistance. It is no coincidence that the major piece of federal legislation 
that continues to fund HIV treatment to this day—the Ryan White 
CARE Act of 1990—is titled in White’s memory.

AIDS activists cited discrimination against people living with HIV, 
such as White’s expulsion from his school, as evidence against calls for 
more invasive public health measures to track and control HIV-positive 
people. Activists argued that although other diseases were stigmatized, 
HIV stigma was exceptionally potent in the way that it fostered dis-
crimination and exclusion in American society. For these reasons, they 
lobbied for treating HIV diff erently from other infectious diseases.

Campaigns to treat HIV diff erently were often successful in the early 
years of the epidemic. However, a series of scientifi c advances over the 
next decade would take the wind out of the sails of AIDS exceptional-
ism arguments. First, heating experiments published in 1984 demon-
strated that HIV could be eliminated from tainted blood products used 
by hemophiliacs, ending the epidemic in that population nearly over-
night.1 Second, scientists developed an accurate HIV test in 1985, and 
screening was immediately implemented for all donated blood. Third, 
scientists discovered that an experimental drug, azidothymidine (AZT), 
worked against HIV and that it was particularly good at preventing 
mother-to-child transmission during childbirth; the number of babies 
born with HIV in the United States peaked in 1992 and declined by an 
estimated 67 percent through 1997.2 In short, the two most sympathetic 
faces of HIV, children and medical patients, were no longer being 
infected with the disease in large numbers. Mercifully, there would 
never be another American AIDS activist like Ryan White.

However, if the inventions of safe blood products and AZT were 
fl esh wounds to AIDS exceptionalism, the introduction of eff ective HIV 
treatment in 1996 was the coup de grâce. As HIV was transformed 
from a terminal illness to a chronic disease, the logic of aff ording special 
protections to people living with HIV was gravely undercut. Many in 
public health began to argue for a return to more invasive surveillance 
practices. In a New England Journal of Medicine essay published in 
2005, then-commissioner of New York City’s health department Tho-
mas Frieden and colleagues argued that the time for treating HIV diff er-
ently had passed. Frieden—whom President Obama would later tap to 
become director of the Centers for Disease Control in 2009—argued 
that it was time public health implemented “traditional disease-control 
principles and proven interventions that can identify infected persons, 
interrupt transmission, ensure treatment and case management, and 
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monitor infection and control eff orts throughout the population.”3 
With HIV-positive people living normal lives instead of dying soon after 
infection, controlling the behavior of people living with HIV became a 
top priority for prevention eff orts.

At the center of many such debates was whether health departments 
should collect the names of people newly diagnosed as HIV positive in 
order to track the epidemic in each state. Proponents argued that name-
based systems were critical to collecting and maintaining accurate sur-
veillance data; without names, they argued, it would be much more 
diffi  cult to ensure that anyone diagnosed as HIV positive was not later 
counted again as a new infection. AIDS activists countered that the pri-
vacy pitfalls that came with amassing the names of people living with 
HIV in a single data set were unacceptable.4 These concerns were 
infl amed by egregious examples in which those pitfalls were exposed, 
such as a Florida health department staff  member being accused in 1996 
of using a health department list of over four thousand HIV-positive 
people to screen potential sexual partners—and inviting his friends to 
do the same.5

Instead of adopting name-based systems, activists proposed that 
states adopt anonymous, code-based systems. They argued that systems 
based on suffi  ciently unique codes could achieve similar results to name-
based systems without compromising the privacy of such a marginal-
ized population. Health offi  cials argued that the risks associated with 
name-based systems were minimal and that the public health value of 
good surveillance data outweighed them. Moreover, collecting names 
not only produced better surveillance data, they argued, but it also ena-
bled health department staff  to follow up with newly diagnosed patients 
in order to off er them additional services such as counseling and, in 
later years, treatment.

Without the ability to follow up with HIV-positive clients, health 
offi  cials could not universally implement additional surveillance pro-
grams targeting those diagnosed as HIV positive—programs such as 
universal contact tracing. Developed in the early twentieth century for 
managing syphilis outbreaks, contact tracing involves asking diagnosed 
individuals to reveal the names of their sexual partners so that they 
might be tested and treated, if necessary.6 The practice is best suited to 
diseases that are curable and highly contagious—two things that HIV is 
not. Despite questions over its eff ectiveness (not to mention its potential 
threat to privacy), the practice was widely implemented in HIV testing 
clinics around the country.7
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By 2005, debates over privacy and HIV surveillance programs had 
quieted. Forty-three state and local health departments had adopted 
name-based reporting and, for the most part, the proverbial sky had not 
fallen. The CDC leveraged this momentum by issuing a dear colleague 
letter to encourage the fourteen state and local health departments still 
using code- or name-to-code-based systems to transition to name-based 
systems.8 The next year, CDC offi  cials pushed even further by issuing 
new guidelines recommending that all Americans between 13 and 64 
should be tested for HIV and that providers should abandon the prac-
tice of requiring informed consent for HIV testing. Instead, they pro-
posed that clinics implement a practice of “presumed consent” in which 
HIV testing is performed unless the individual explicitly and proactively 
objects. By 2008, every health department in the United States had 
implemented name-based HIV case reporting.

This chapter explores how local health offi  cials in one state have put 
these tools to work in their eff orts to control HIV-positive people. 
Michigan was an early adopter of many of these policies, moving to 
implement name-based reporting in 1988 when less than a dozen states 
were using such systems. The Michigan legislature provided the legal 
basis for its surveillance practices in a sweeping omnibus legislation 
package passed in December 1988. This wide-ranging set of bills deal-
ing with HIV was “tie-barred” together, requiring that they all pass in 
order for any of them to go into eff ect. It included a little-debated legis-
lative package aimed at controlling “recalcitrant” HIV-positive people 
deemed a “health threat to others” (HTTO).

This bundle of statutes is most well-known for its criminal provision 
making it a felony crime for HIV-positive individuals to engage in a wide 
range of sexual practices without fi rst disclosing their status (chapter 5 
explores how Michigan criminal courts enforce this law). But the bulk of 
the “health threat” legislation outlines civil law procedures for control-
ling HIV-positive clients labeled “recalcitrant”—procedures such as 
forcing individuals to undergo counseling, treatment, and/or quarantine.

This chapter explores how twenty-fi ve Michigan health offi  cials 
tasked with managing HTTO cases interpret and apply both the crimi-
nal and civil portions of this law. These offi  cials hail from fourteen of 
the seventeen local health departments in Michigan with staff  specifi -
cally assigned to handle HIV in their community. Eleven manage their 
jurisdiction’s HIV program; eleven serve as “disease intervention spe-
cialists,” who are responsible for tracking down newly diagnosed peo-
ple’s prior sexual partners for contact tracing; and three serve both 
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functions. While the state maintains that the work of local health offi  -
cials is done solely in the interests of promoting public health, many of 
the strategies they employ suggest they are also engaged in policing and 
law enforcement.

Why Michigan? When it adopted these policies in 1988, its combina-
tion of epidemiological surveillance technologies, civil law, and criminal 
penalties was pioneering.9 Others states had name-based reporting, 
health-threat laws, and criminal disclosure laws, but few had all three. 
Today, most states have similar public health practices in place and 
similar laws on the books. Consequently, Michigan provides a useful 
test case for understanding the social implications that these policies 
and practices have for public health, social justice, and inequality. All 
the participant names used in this chapter are pseudonyms chosen solely 
at the discretion of the interviewee in order to protect confi dentiality.

policing public health

When clients visit one of the many publicly funded health clinics in 
Michigan to be tested for HIV, they can expect more than just a fi nger 
prick. HIV testing counselors sit down with clients, reviewing their sex-
ual history with a fi ne-tooth comb. How many times have you engaged 
in anal sex in the last six months? Did any of your partners ejaculate 
inside you? How many times in the past six months have you used nar-
cotics when having sex? Clients’ responses are often catalogued and 
collectively analyzed. Considered by health experts as an opportunity 
for clients to refl ect on their sexual lives and perhaps commit to taking 
more care to prevent acquiring HIV in the future (if they test negative), 
pre- or post-test HIV counseling has long been one of the cornerstones 
of HIV prevention.

If a client tests positive for HIV or any other reportable sexually 
transmitted infection (STI), the testing counselor will not only provide 
counseling and referrals for treatment but is also legally required to 
conduct contact tracing and ask the client to report the names of sexual 
partners. Health offi  cials later attempt to contact those individuals to 
recommend that they be tested for HIV and other infections—a pro-
gram known as “partner services.” However, health offi  cials use the 
information gathered through HIV testing and partner services to do 
more than just inform partners and facilitate their testing. In some juris-
dictions, health offi  cials use these surveillance data as a mechanism for 
identifying potential health-threat lawbreakers.
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Mitch (HIV/AIDS coordinator, jurisdiction 2) paints a clear picture of 
how this works in her jurisdiction, where she coordinates the local health 
department’s HIV/AIDS programs. The process begins when a person is 
newly diagnosed with an STI like HIV or gonorrhea and is asked to dis-
close partners’ names. But a very pointed question is tacked on: “Did 
any of the named partners disclose that they were HIV positive?”

We make sure that we say everything very confi dentially. So the one question 
that we have that we always ask somebody when they’re giving us names 
is . . . if that person gave me four names, I would say, “Did any of these four 
people ever tell you that they were HIV positive?”

Tacking on this question is not standard practice. Indeed, it is specifi -
cally added in order to catch people who are not disclosing their HIV-
positive status.

The state health department—the Michigan Department of Commu-
nity Health (MDCH)—describes the following as goals of partner 
services:

 • “Counseling HIV/STD-infected clients on disease state and need 
to identify their sex and/or needle-sharing partners at risk for 
HIV/STD;

 • Locating partners, and notifying them of exposure and off ering 
testing and treatment, prevention, education, and referral to 
medical and support services.”10

The state health department positions the work of partner services 
solely in the terms of public health and medicine. However, despite 
these claims, some local health departments have clearly modifi ed part-
ner services for law enforcement purposes.

Notably, partner services is not limited to HIV testing; public health 
staff  attempt to collect the names of past sexual partners for anyone 
newly diagnosed with other STIs such as gonorrhea, chlamydia, and 
syphilis. For example, although a client may be diagnosed with, say, 
syphilis rather than HIV, health offi  cials are still required to provide 
partner services. And despite the fact that the client did not test for HIV, 
health department staff  can still use the occasion to seek out HIV-posi-
tive partners. Donna (disease intervention specialist, jurisdiction 13) 
describes this process:

Let’s say they come in and they have a secondary infection. Let’s say they 
have chlamydia and gonorrhea. Okay, by law—or by our duty, basically—
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gonorrhea cases are reportable to us. . . . Part of our investigation process is 
to ask, “Who’s your partner?” In this instance, this person mentioned, “So-
and-so is my partner.” So when we pulled up the fi le looking for the other 
person, we realized at that time that the person was HIV-infected also . . . so 
that tells us, “You’re having unprotected sex.”

There are several “fi les” that Donna might refer to in order to iden-
tify a reported partner as HIV positive. Mitch describes the two likely 
possibilities:

I may not know any of those people on that list, but the next step that I do 
is I’m going to go back to my fi les and see if I have a fi le on any of these people. 
I will then go to the state and see if any of these people have already been 
reported as positive. And when that report comes back or when we have a fi le 
that one of those four people is positive, that becomes a fl ag. (emphasis added)

When Mitch refers to “my fi les,” she is referring to the local health 
department’s records on HIV-positive clients. However, these fi les are 
only likely to include people who live in the county and have visited the 
health department for services. In order to refer to a much broader data 
set, Mitch goes to “the state” in order to cross-check the name against 
the state’s name-based reporting data that describe everyone in the state 
ever diagnosed as HIV positive. If a person named as a partner by a cli-
ent who did not report having sex with any HIV-positive people turns 
out to be listed in that database, an investigation is launched.

Under this system, HIV-positive clients—typically the poor—who 
are forced to rely on the public health infrastructure to assist in (or in 
some cases provide) their medical care and other services are more likely 
to be noticed. By visiting the local health department more frequently, 
their names are more likely to be recognized if they are ever named as a 
prior sexual partner. For example, Charlie, who coordinates the HIV/
AIDS programs in a diff erent jurisdiction (9) explains:

I was actually testing another individual who [was] testing for everything. I 
tested; they were [HIV] positive. . . . After they gave me one of their partner 
names, I knew the name immediately. . . . I didn’t say anything at that time. 
I just said [sighing], “Oh, I know that name.” Went back, sure enough, con-
fi rmed that this person was already positive.

When health offi  cials such as Charlie report cross-referencing the names 
of past partners against the state’s confi dential name-based database, 
this is not an automated process. It requires picking up the phone and 
making a call to a state health offi  cial, an extra eff ort that jurisdiction 
offi  cials may be more likely to take when their suspicions are aroused.
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Of course, many HIV-positive people disclose to their HIV-negative 
partners. Even so, some health offi  cials regard HIV-positive people with 
a certain level of suspicion when they report a relationship with an HIV-
negative partner. Cash (HIV/AIDS coordinator, jurisdiction 8) was con-
cerned after an HIV-positive man came to the health department for 
regular STI testing and tested positive for gonorrhea. The client assured 
Cash that he had disclosed his status to all his partners, including his 
HIV-negative girlfriend. But Cash was not convinced:

So I’m thinking, okay, it’s possible maybe he didn’t do disclosure. I’m going 
to call [his partner] in for regular STD, and then when she reports that she’s 
never had anybody who’s been a sex partner who’s HIV positive . . . then 
there will be that whole question.

But when his partner came in to get tested, she named him as a partner 
and said that he had, in fact, disclosed his HIV-positive status. “It’s like 
all the pieces fi t together. He did tell her.”

The pieces do not always fi t together, however. When they do not, 
policing public health requires carefully navigating the numerous health 
privacy regulations that limit what health offi  cials can and cannot do to 
intervene. For example, health offi  cials often described immediately rec-
ognizing a named partner as someone they already knew to be HIV 
positive in the community. But strict patient confi dentiality laws forbid 
them from revealing that information, which is protected by laws such 
as the federal Health Insurance Portability and Accountability Act of 
1996 (HIPAA). In addition, Michigan law makes it a misdemeanor for 
someone to reveal another person’s HIV-positive status without his or 
her express permission, a provision included in the same set of laws as 
the HTTO regulations.

These regulations are the reasons behind Mitch’s eff orts to word her 
questions to clients during partner services interviews “carefully.” For 
example, let’s say that a newly diagnosed client reports having had sex 
with two people: John and Bob. Even if Mitch were to recognize Bob’s 
name as that of an HIV-positive client, she cannot directly ask the client 
whether he knew that Bob was HIV positive. That would be tipping her 
hand. To prevent revealing more than she is legally allowed, Mitch says, 
“We just make it very generic: ‘Did any of these people ever tell you that 
they were HIV positive?’ ”

While health offi  cials never described breaking patient privacy laws 
outright, they did describe navigating them in ways that might be 
described as bending the law. For example, Shirley (HIV/AIDS coordi-
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nator, jurisdiction 4) describes one case in which a public health nurse 
struggled to get an HIV-positive client who had recently been released 
from prison to disclose to his new girlfriend:

The nurse asked the new positive man, “Have you told your partner about 
your HIV status?” The new HIV guy said that he hadn’t told his partner yet, 
and [the nurse] . . . told him, “You need to tell her. If you don’t tell her I will.” 
So [the nurse] gave him two weeks, made both of them an appointment in 
two weeks’ time, and told him that “when you come to that appointment, if 
she hasn’t been told about your status yet by you, then I’m going to tell her.”

In this case, the nurse did not actually reveal the client’s HIV-status to 
the partner—the nurse merely threatened to do so. When the couple 
returned two weeks later, things did not go well:

It was kind of interesting how he told her, because he waited until they were 
in the waiting room, waiting for the appointment. They were waiting in the 
waiting room with families, with their children waiting for immunizations. 
It became physical.

That the situation described by Shirley became physical is not particu-
larly surprising; disclosing one’s HIV-positive status to a partner is rife 
with emotional volatility. HIV-positive women are particularly vulner-
able in these situations; reports of violent reactions from male partners 
are common. In 2012 and 2014, for example, two HIV-positive women 
were murdered in Texas by their male partners when the women’s HIV-
positive status was discovered.11 And as the instance described by 
Shirley demonstrates, even heterosexual men can risk physical retalia-
tion from their partners when disclosing.

Although the nurse did not, in fact, disclose the partner’s status, 
reports suggest that this sometimes happens—and that such reports can 
directly result in criminal charges being fi led under Michigan’s felony 
HIV disclosure law. A man in Kent County pleaded guilty in 2000 to 
charges that he did not disclose his status to a woman with whom he 
had a sexual relationship. According to a newspaper report, “Authori-
ties have said the woman had no idea [the defendant] was infected with 
AIDS until contacted by a health worker who knew about [his] condi-
tion. The victim then went to police.”12

the condom question

Partner services programs are not the only tools health offi  cials have for 
catching potential health threats. Local health offi  cials in Michigan 
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repeatedly described using the test results of other sexually transmitted 
infection—such as syphilis, chlamydia, and gonorrhea—as evidence of 
“recalcitrant” behavior. CT (disease investigation specialist, jurisdiction 
10) describes a recent case involving a local HIV-positive man:

He then had picked up actually gonorrhea and syphilis in one occasion. . . . 
It became obvious that the person picking up these diseases was likely not 
using the appropriate protection. Bacterial STD is probably the most objec-
tive thing to look at as far as the person being in an unsafe sexual activity. 
The people who are actually picking up those STDs are probably not using 
protection. What we fi nd is that they are oftentimes too not disclosing their 
HIV status. It’s almost a given in that regard.

CT viewed a diagnosis with an STI as evidence that individuals were 
having sex without protection—referring presumably to the use of con-
doms during anal or vaginal sex. Many health offi  cials agreed, frequently 
citing positive STI results as a common way that health threats are iden-
tifi ed. When I asked Fern (disease intervention specialist, jurisdiction 11) 
how most health-threat cases came to her attention, she replied:

Well, usually it’s all of a sudden their name appears with another STD . . . All 
the STDs have to be reported on the [Michigan Disease Surveillance System]. 
So . . . if the [syphilis coordinator] has any syphilis cases where they’re also 
showing that they’re HIV positive, then she and I work together, and . . . if 
I’ve got a case report, then it goes to a “health threat to others,” more or less. 
Because if they come up with syphilis, they’re having unprotected sex.

The logic inherent in this perspective is that sexually transmitted bacterial 
infections such as gonorrhea are necessarily the result of sex without con-
doms. But this is not necessarily true. While latex condoms can reduce the 
risk of transmission of STIs such as gonorrhea, they do not eliminate it.13

In a letter written to me after these fi ndings were originally reported, 
Michigan’s state health department explicitly denied that an STI diag-
nosis is suffi  cient grounds for classifying someone as a health threat. But 
reports from local health offi  cials suggest otherwise: in many jurisdic-
tions, local health department staff  described STI screening as a primary 
technique for identifying health-threat cases.

Although many people reported viewing STI results as evidence of a 
health threat, it is important to note that not everyone agreed. Mark, a 
disease investigation specialist in a large, urban jurisdiction (3), says he 
diff ers from others on this point:

A client comes here—and they are HIV positive—and to the STD clinic, and 
the doctors see there was syphilis; they just made it a health threat. Me, 
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myself, I don’t consider them a health threat, because they could have had 
sex with their partner and told them they are positive, so you never know.

That there is disagreement on the issue suggests that where a person 
lives and who manages their case fi le may play an important role in 
shaping whether they are labeled as a health threat.

Mark’s comments illustrate the complicated logic of interpreting STI 
tests as evidence of health-threat behaviors. How did Fern make sense 
of this connection?

Hoppe: A positive STI test result . . . you all see as evidence of nondisclo-
sure. . . . Why is that interpreted as a potential health threat?

Fern: Well, they’re having unprotected sex. But, again too, sometimes what 
I come up against is when I do get there, they’ll say, “Well, I did tell 
them.” You know, “They’re positive also.” I say, “Well, that doesn’t mat-
ter.” You know, “Just because they’re positive also, you still need to be 
using protection.”

Fern’s concern in this case was not that the client might not be disclos-
ing HIV-positive status but that the client was not using condoms. Even 
in cases where their partners are also HIV positive, Fern insists that 
HIV-positive clients are required to use condoms. Contracting an STI is 
evidence that they failed to do so and is used as evidence to label an 
HIV-positive client a health threat. This raises the question of whether 
HIV-positive people can legally have sex without condoms in Michigan.

In a 2008 e-mail obtained through a Freedom of Information Act 
request by journalist Todd Heywood, the state health department’s legal 
director, Denise Chrysler, clearly describes how she interprets Michi-
gan’s health-threat statute:

Would an HIV-infected individual who has unprotected sex be a health 
threat to his/her sex partner? Are there any circumstances where unprotected 
sex not be a health threat? . . . It sounds like the individual would always be 
a health threat, even if the individual’s partner is also HIV positive. An HIV-
infected individual is not relieved of all responsibility to prevent transmis-
sion simply because he/she has warned their sex partner of the HIV-infection. 
We (in public health) and the infected person still have responsibilities to 
prevent the spread of serious communicable disease even if the infected indi-
vidual’s sexual partner consents to the risky behavior. In fact, under section 
5203, the local health offi  cer shall issue a warning notice against such an 
individual.14 (emphasis added)

The state health department maintains that Chrysler’s statement was not 
an offi  cial legal opinion.15 However, the fact that its legal director believed 
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that an HIV-positive person engaging in sex without condoms “would 
always be a health threat” suggests that the law is open to interpreta-
tion—contradicting the state’s assertion that the law is unambiguous.

In many cases, local health department policies refl ect an interpreta-
tion of the health-threat statute as requiring HIV-positive people always 
to use condoms. Five jurisdictions have developed “client acknowledge-
ment forms” that newly diagnosed HIV-positive clients are asked to 
sign immediately after learning that they have tested HIV positive.16 
While there are various versions of the form, the most controversial 
language was found in forms that asked clients to place their initials 
beside the following statement (quoted from the form used in Macomb 
County, shown in fi gure 11): “You are required to inform individual/s 
of your HIV infected status before sexual contact. You and your sexual 
partner/s must use a barrier protection such as latex condoms, dental 
dams, and/or female condoms in a correct and consistent manner.”17 
While most forms were more ambiguous and simply referred to a 
requirement that clients engage in “safe behaviors” and/or “risk reduc-
tion,” the language used in some of these forms suggests that at least 
some health offi  cials believe their HIV-positive clients must use con-
doms at all times.

These forms are not just a way to inform clients of their legal respon-
sibilities. They serve as a means of holding HIV-positive clients legally 
responsible for not disclosing their HIV status at a later date. As Mitch 
reports, these forms were developed after clients suspected of not dis-
closing simply denied knowing they were HIV positive in the fi rst place:

Sometimes, they’ll try and say, “Well, nobody ever told me I was positive. I 
tested but I didn’t get my results. They didn’t tell me I was positive.” And 
that’s why—we do a lot of paperwork now about, a lot of the education that 
we do, we actually have to have the people sign, anytime we have a positive, 
we go through felony law and do all of this education: what you need to do 
and what you don’t need to do. Get them hooked up with support services 
and then we make them sign a paper that basically says, “I’ve been educated. 
I know that I can’t do this without disclosing my status. I’ve been warned of 
that and I could potentially have charges brought against me if I don’t do 
that.” We make everybody sign that, so that when we have that piece of 
paper and the name, say this person were to come up again all of the sudden, 
we’ve got that on fi le and we would say, “You can’t tell me that you didn’t 
know that you were positive, because we’ve got this on fi le.”

These forms have already played a role in prosecuting HIV-positive peo-
ple in Michigan. For example, a news report on the 2007 sentencing of 
a man to 5–15 years in prison for failing to disclose his HIV-positive 
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 figure 11. Sample client acknowledgment form. Source: Macomb County Health Department.
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status to two sexual partners noted, “Police say [the defendant] knew 
what he did was illegal because he had signed a disclosure form with [a 
neighboring county’s] Department of Public Health.”18 Other reports 
show these forms have been used to help prosecute HIV-positive defend-
ants in three additional counties.19

As data were being collected for this project, journalist Todd Hey-
wood obtained several of these forms and published a series of articles 
highlighting their use.20 AIDS activists around the country expressed 
outrage. One of the nation’s leading organizations working on HIV and 
the law, the Center for HIV Law and Policy, spoke out against the forms. 
Its executive director, Catherine Hanssens, told one media outlet:

The form . . . treats all types of sex as equally risky, and all persons with HIV 
as equally infectious. . . . This is a level of medical inaccuracy that is unac-
ceptable from a state Department of Health. Lawyers who think that ban-
ning only unprotected sex is legal might want to acquaint themselves with 
the U.S. Constitution and legal opinions which have long since established 
the decision to conceive children as a Constitutionally-protected, fundamen-
tal right.21

In my interviews, some local health offi  cials echoed these concerns. 
Mac (HIV/AIDS coordinator, jurisdiction 6) criticized client acknowl-
edgment forms because “it takes that right away from them”:

Mac: There are some agencies that actually have them sign that they are 
aware of that law. We don’t have anything at the health department stat-
ing that. And I don’t know . . . I kind of feel . . . I guess I have mixed 
feelings on that.

Hoppe: In what way?

Mac: In the way that it was stated in the form that was sent to us. It was 
basically . . . I just feel like it doesn’t . . . it takes that right away from 
them almost. I don’t know how to explain it. Some of the wording just 
didn’t sound—I don’t want to say good to me. I don’t know. It was just 
something about the wording of it. I don’t know how to explain it. . . . 
But basically saying, “You”—and I’m not saying that they don’t have to 
follow it, they do. But it’s more strong and stern and to the point where 
it’s like “Oh my gosh. You have to do this.” And I know they have to, but 
it just didn’t sound right to me.

Mac’s comments suggest that the controversy over the use of these client 
acknowledgement forms reached within health departments themselves.

In the wake of these articles, the Michigan Civil Rights Commission 
expressed interest in investigating the use of these forms, raising the 
stakes of the debate considerably.22 The state health department issued 
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a carefully worded statement, saying that it was changing its position by 
advising “local health departments that if they are going to use client 
acknowledgment forms . . . —and there is nothing saying they must use 
such forms—they need to quote the law.”23 However, state health offi  -
cials did not require that local health departments discontinue their use.

“living in the salem witch trials”

Health offi  cials are not the only ones in the community keeping tabs on 
people living with HIV. Community members are also actively engaged 
in policing their HIV-positive neighbors. In fi ve health department juris-
dictions, offi  cials reported regularly receiving what they bureaucrati-
cally term “third-party phone reports.” These calls typically involve a 
resident phoning the health department to report that someone they 
believe to be HIV positive is having sex without disclosing his or her 
HIV status. These callers do not report actually having sex with the 
accused; instead, they off er a variety of explanations for how they know 
an individual is not disclosing his or her status (usually word-of-mouth 
rumor).

These calls are so common that the state health department devel-
oped guidelines for handling them. According to guidelines distributed 
to local health departments by the MDCH in 2006, offi  cials should 
“determine if the information has merit” by

1.  Securing the full name, address, and if available, the telephone number 
of the third party.

2.  Requesting that the third party submit a written statement that describes 
the behavior/s of the suspected carrier, and supports the allegations.

3.  Requesting that the third party provide the local health department with 
the suspected carrier’s name and other information such as an address 
or telephone number to locate the suspected individual.24

These instructions turn out to be fl exible. The standards for determin-
ing the merit of third-party denunciations may be relaxed where (1) the 
reported individual has previously been identifi ed as an at-risk partner 
during contact tracing, or (2) there have been repeated allegations con-
cerning the same individual by diff erent parties.

Health offi  cials were often ambivalent about relying on this kind of 
rumor mill to identify health-threat cases. For example, Therese (dis-
ease intervention specialist, jurisdiction 5) acknowledged that most 
phone calls she received were “bogus claims” that were sometimes 
maliciously motivated. To illustrate this, she recounted a case in which 
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the health department received a series of coordinated phone calls all 
reporting the same individual:

[People around here are] very judgmental and just angry. And they don’t like 
to talk about controversial subjects. It’s an older population that was calling 
in. It wasn’t like I had somebody young calling in. I had somebody in their 
sixties calling in, and [they were all older]. And it turns out they all actually 
belong to the same church. As you may know, it’s very big around here too 
in our Black churches—in our African American churches here. They do 
express . . . um . . . not good things about people who are gay and homo-
sexual and people who have HIV and AIDS and so on and so forth. . . . [The 
person they were calling in about] was a female who had male partners, 
however . . . that doesn’t . . . you know, it . . . they were Black and so . . . in 
the churches around here, somebody told their business and everybody just 
kind of ganged up. A lot of people around here . . . you think you’re . . . liv-
ing in the Salem witch trials, basically, and it’s terrible.

After investigating these claims, she discovered that the callers were all 
members of the same church. Linking the local church’s negative views 
about homosexuality to its prejudices against HIV, Therese speculates 
that it was the churchgoers’ judgmental attitudes that resulted in callers 
“ganging up” on one person—a coordinated attempt that exemplifi es 
how communities can police their HIV-positive neighbors.

Notably, race and gender played a signifi cant role in the way that 
health-threat cases were described by health offi  cials in several jurisdic-
tions in which third-party phone reports were common. In the incident 
above, Therese notes the infl uence of Black church leaders in stigmatiz-
ing HIV and nonnormative sexuality more generally. That the church 
leaders were orchestrating an eff ort against a Black woman (rather than 
a man) refl ects the higher stakes women face in navigating HIV stigma. 
Indeed, that Therese referred to a campaign against women—the Salem 
witch trials—suggests that Black women who are HIV positive in this 
community may face a particularly noxious stigma. Gossip and rumor 
thrive and fester in this context, helping to feed hostility in the commu-
nity against HIV-positive Black women who step out of line.

Indeed, in jurisdictions where health offi  cials discussed race explic-
itly, Black women featured prominently in their comments. For instance, 
in another jurisdiction across the state, an HIV/AIDS coordinator in 
jurisdiction 3, who chose the pseudonym Sentient, reported that third-
party phone reports were a common way that health-threat cases were 
identifi ed. However, Sentient also noted a peculiar annual trend: During 
the holiday season, the health department received numerous prank 
calls:
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Hoppe: Can you walk me through—point A to point B—in terms of how 
those [health-threat] cases come onto your radar screen?

Sentient: Usually, they come in the form of a phone call. If they call the 
health department’s general number, they usually go to the administrative 
fl oor for HIV . . . and then they take down the person’s information and 
they call me and give it to me and I call the person back. And usually the 
person will say, “I know someone who’s HIV infected and they’re having 
unprotected sex.” Or “I was infected by this particular person, and I 
want to know how to report them or what I should do.” During the 
holiday season, we usually have unusual claims. Like, they’re a star and—
Aretha Franklin seems to be a very common one. Diana Ross. And they 
have been infected and they’re infecting all these people in the area.

Though it could well be a coincidence that both celebrities Sentient 
named were African American women, it is also plausible that this pat-
tern is the result of community members perceiving Black women’s 
sexuality as threatening—a pattern refl ected in the scientifi c literature.25

In the remaining jurisdictions in which third-party phone reports 
were common, health offi  cials gave few clues about the race or gender 
of the individuals involved. Because of the delicate confi dentiality issues 
involved in these interviews, offi  cials sometimes chose to talk neutrally 
about individuals—avoiding male or female pronouns or other demo-
graphic markers. While there were scant indications about the person 
doing the calling or about whom the caller was reporting, it was clear 
in one instance that a concerted eff ort had been made against a specifi c 
individual. Following up about a recent case that Lucy (one of the two 
disease intervention specialists in jurisdiction 10) had described, I asked 
how that case came to her attention:

It was just a community person—somebody from the community concerned 
about somebody in their neighborhood who they were thinking had HIV. 
And I guess they just felt that they needed to report it to the health depart-
ment as a concern. Preliminary record search, nothing was found on this 
individual. The caller was unwilling to give their information—and it was a 
situation where there were other people in the background, kind of egging 
the person on the phone on. So in that case, after I briefed my supervisor 
about it, no further follow-up was done.

The presence of “other people in the background” whom Lucy sus-
pected of egging on the caller suggests a collective community policing 
eff ort. In this case, Lucy attempted to verify whether the accused person 
was known to the state to be HIV positive. The person was not, and 
thus the case was closed. However, the fact that Lucy took the call, 
recorded the information about the person being accused, and con-
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ducted a record search suggests that she nonetheless determined the 
anonymous group report deserved further inquiry. She did not specu-
late about what she might have done had the accused person been found 
to be HIV positive.

This kind of community policing takes several forms. In one county, 
HIV stigma took on a life of its own in the form of a legendary “book 
down by the river,” a near-mythical object that allegedly contains the 
names of everyone in the area who is HIV positive. Therese describes 
this book:

You know, the big thing we have here is people talk. And that’s how most 
things are done around here, how most complaints are fi led. In fact, it all 
usually starts with the same phone call. They’re like, [impersonating stereo-
typical Black female voice] “Well . . . I’m calling because I know . . .” And 
they’ll go on this whole rampage, like “my cousin’s baby’s daddy’s uncle who 
watches TV and they produce for the show”—all these weird things! They 
fi nd every string to connect this person to them. “And I just want to verify if 
that’s true.” [And I ask,] “Well, why do you want to do that?” “Well, because 
I know . . . I can’t fi nd it today, but I know that there’s a book.” Oh my God, 
this whole county swears to God that there’s a book that’s down by some 
railroad tracks in [name of town] by the river. There’s a book that has all the 
HIV-positive people’s names in it.

During our interview, Therese gestured to a map on the wall to identify 
the general area in town where people say the book can be found. 
Emphasizing that it was “not a good area,” she noted that she usually 
brings along a male coworker whose physicality resembles his nick-
name, “Muscles,” when her job requires her to visit this particular area. 
The neighborhood in question is almost entirely African American, 
plagued by widespread poverty and high rates of unemployment. Like 
countless towns across the state, the manufacturing jobs that once pro-
vided the lifeline for this neighborhood are long gone.

In all likelihood, the book probably does not exist as a real object to 
be found and consulted. Assuming that the book is more legend than 
reality, what social purposes might this mythical volume serve? Through 
years of gossip and rumor, “the book” has become a way for people to 
trade, seek, and reveal information about others in the community 
without anyone being held responsible for doing the telling. Therese 
explains that people who move into the county visit the health depart-
ment and demand to see the book: “They will say the same exact thing: 
‘Yeah, I just moved here and I heard that there’s a book here. And I 
wanna see the book of all the positive people.’ ” As described in the 
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beginning of this chapter, it is illegal in Michigan for anyone to disclose 
another person’s HIV-positive status without their express written per-
mission. The book, then, may well provide the perfect alibi for commu-
nity members looking to trade information without being held legally 
liable.

The rumor of a list of everyone in the county who is HIV positive 
was not idiosyncratic to this jurisdiction. Health offi  cials in another 
jurisdiction told a similar tale of people asking to see “the list.” Doctor 
Q (disease intervention specialist, jurisdiction 14) laments:

Well, and you’d be surprised too . . . the people that come in and want to see 
the list of HIV-positive people [laughs]. . . . They think it’s just like the post 
offi  ce, where you’ve got your “Ten Most Wanted”—well, we got the HIV-
positive list here! I had some woman here, God, it was probably six months 
ago; she came in with her two teenage daughters. She wanted to see the list. 
And I said, “We don’t keep a list of HIV-positive people.” “Oh, come on 
now, I know you got a list of HIV”—and I said, “And if we did, why would 
you want to see that list?” “ ’Cause I want my daughters to look at it, so they 
know who not to have sex with.” I wanted to reach across there and slap her. 
“You stupid bitch, is that how you teach [your daughters]: ‘Here’s the list. 
Don’t fuck any of these guys’ ”?

After years of working in the same job at the health department, Doctor 
Q was secretly planning to call it quits. His frustration with his job and 
his clients was, to say the least, palpable.

However, Doctor Q’s frustrations may have unintentionally revealed 
much about the contradictions of disclosure as public health impera-
tive. As he points out, his client was seeking the identities of everyone in 
the area known to be HIV positive so that her daughters could avoid 
having sex with them. The state actually does possess that information, 
even if the county does not keep a list available for the public to consult. 
So the client was not as “stupid” as Doctor Q inferred. Obviously, the 
client’s desire to gain access to such information was in direct confl ict 
with medical confi dentiality. However, her desire to know the identities 
of HIV-positive people in the community makes sense given that health 
offi  cials promote HIV status disclosure as a public health strategy. 
Promoting disclosure implies that knowledge is prevention: if an HIV-
negative person knows who is HIV positive and who is HIV negative, 
then he or she can make informed decisions that will reduce the risk of 
contracting HIV. If this is your primary HIV prevention strategy, then 
having a list of HIV-positive people is the equivalent of a crib sheet for 
a college exam.
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“scare tactics”

So what happens after someone is fl agged for investigation? Health 
departments have a range of options for handling potential health-
threat cases. Most departments described a tiered approach to manag-
ing these cases. First, the person is issued a tersely worded warning let-
ter telling them that they have been identifi ed as putting others at risk; 
reminding them of their legal obligations; and warning them that if they 
are identifi ed again, they will be formally labeled a health threat and 
legal action against them will be taken. Figure 12 is an example of the 
model warning letter distributed by the Michigan Department of Com-
munity Health to local health departments as guidance in 2006.

Along with the warning letter, health offi  cials meet with the client to 
off er counseling and other services. If the client does not comply with 
health department demands, offi  cials then move to petition the probate 
court to intervene. The entire process is painstakingly depicted in policy 
documents obtained from local health departments. Figure 13 illus-
trates a condensed version of the typical process as it was reported to 
me by local health offi  cials. The process begins with a report of “recal-
citrant” behavior either as a result of a positive STI test or from fi rst-
party witnesses (prior sexual partners) or third-party complainants 
(neighbors, friends, etc.). Offi  cials consider a number of factors in their 
assessment of each case, including whether a client has a mental illness; 
whether health offi  cials believe the allegations have merit; and whether 
the complaining witness is willing to testify in court.

If the complaint came from a third party, health offi  cials reported 
treating it with a great deal of skepticism. Mitch, the HIV/AIDS coordi-
nator from jurisdiction 2, reported having serious doubts about the 
validity of information obtained from informants over the phone. 
Despite these doubts, Mitch indicated that if the accused person was in 
fact determined to be HIV positive, someone from the health depart-
ment would “make an appearance”:

We get a lot of phone calls: “I know that so-and-so’s positive and I know that 
they’re sleeping around with a whole bunch of people and not telling their 
status.” If that person is not willing to come in and write out a statement, 
then we may look for that name and see if there is actually a report on that 
name. And then we may try and make contact and go, “Hey, how’s things 
going? You remember that felony law thing that we talked about? You doing 
okay with that?” [laughs] Kind of just make an appearance with them. But 
we don’t put a whole lot of . . . a whole lot of . . . what do I wanna say? We 
have a lot of people that call us and complain about other people, and a lot 
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 figure 12. Model warning letter. Source: Michigan Department of Community Health.

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



Determining a Health Threat to Others

A third party phones the 
health department to 

report their suspicions 
that an HIV-positive person 

in the community is not 
disclosing their status.

A client newly diagnosed 
with HIV or another sexually 
transmitted infection reports 

having sex with a person 
confirmed to be HIV-positive 
using state and local records.

An HIV-positive client 
is diagnosed with a 
secondary infection, 
such as syphilis or 

gonorrhea.

An investigation is launched 
against the HIV-positive client 
in question to determine if they 

should be labeled a health 
threat to others.

If they are determined to be a health threat, the 
local health department sends a “cease and desist” 

letter through certified mail.

 figure 13. HTTO identifi cation. Design: Jonathan Lefrançois. Illustration: 
Justin Karas for Pulp & Pixel.
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Once labeled a “health threat,” the HIV-positive client 
may be required to undergo testing or counseling 

through the health department.

Another certified letter may be issued or civil 
proceedings may be brought against the client to 

force them to be quarantined or (more likely) undergo 
counseling and testing.

If the same 
HIV-positive client 

is again identified as 
engaging in behavior 
deemed a threat to 

public health
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of the time it ends up being a he-said-she-said type of thing, because so-and-
so is mad at so-and-so because they slept with so-and-so.

Mitch stressed that this “appearance” would be more akin to a check-in 
than a serious investigation. However, while these meetings may be noth-
ing more than a check-in on paper, having a health offi  cial show up on 
your doorstep asking questions about your knowledge of the HIV disclo-
sure law is likely to have a chilling eff ect: We’ve got eyes in the commu-
nity, don’t do anything stupid. And that eff ect is presumably intended.

Whether they are delivered by informal “appearance” or certifi ed 
cease-and-desist letter, health department demands are not always 
heeded. Doctor Q, a disease intervention specialist, explained his par-
ticular frustration with a client deemed a health threat to others in 
2008. The client was identifi ed as a health threat after “showing up here 
every 3 to 5 months with a new STD. . . . His excuse was ‘I would go 
down to [the city], just these parties, probably get drunk and high, pass 
out, and I’d wake up and somebody would be having sex with me.’ ” 
But Doctor Q believed he was lying. “I might buy that once or twice . . . 
But hey, after the twelfth time you’ve had a disease, I’m not buying it.” 
After “probably the eighth time over a couple of years” of testing posi-
tive for a secondary STI, Doctor Q called the state’s partner services 
director to discuss his case. After a certifi ed warning letter was delivered 
to his home, the client agreed to meet with health department staff . “He 
came the fi rst time, then basically blew us off . He was supposed to get 
into a group for positives . . . which he said he didn’t want to get into, 
because he didn’t want people to know that he was positive.”

Frustrated with the client’s disregard for health department demands, 
Doctor Q called the county prosecutor’s offi  ce. An assistant county 
prosecutor met with health department staff  but informed Doctor Q 
that the county could not pursue criminal charges without testimony 
from a partner. “That’s basically where I became disillusioned with the 
system,” Doctor Q lamented. Echoing the punitive attitudes of Ameri-
can social conservatives in the early years of the HIV epidemic, Doctor 
Q reported that he told the client he wished he could have his status 
tattooed on his body: “I told this guy . . . if it was up to me, if I was king 
[of the county], I would have a tattoo across his pubic hair: ‘I’m HIV 
positive.’ Where if somebody rips your pants down while you are passed 
out, then at least they can read, they can see that you are HIV positive.”

Policy documents obtained from several health departments refer to 
the need for testimony from previous sexual partners in order to proceed 
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with criminal legal intervention. Even before the warning letter is issued, 
health department staff  are instructed to advise the complaining witnesses 
that they could meet with law enforcement personnel to discuss their 
complaints if they so choose. Health privacy laws sometimes make this 
diffi  cult, however, in cases where health department staff  discover a 
reported partner is HIV positive but the original client did not report 
knowing that any of their partners were HIV positive. How do you tell 
someone to call the cops if they do not know what to report? In Mitch’s 
words, handling such cases requires a bit of “tiptoeing”:

There’s a lot of “Well, we’d like you to come back into the offi  ce and talk to 
you a little bit more about your situation.” That’s when we’ll try and say, 
“Have you had any other partners? Have any of your other partners ever 
said anything about being HIV positive?” At that point, sometimes we might 
say, “We’d like you to report this to the police. We’d like you to contact the 
police.” Recently we had somebody we had called back to come in and do 
that, and then the person never showed. We were going tell them to contact 
the police because we have a person who is being a “health threat to others.” 
But the person never showed up.

Policies for interacting with the police may vary by county. But in at 
least some jurisdictions in Michigan, health department staff  encourage 
clients to report their complaints to law enforcement.

Rather than personally appealing to the police or to the prosecutor, 
most health offi  cials use the threat of legal intervention in order to 
frighten clients into compliance. When asked what it means for clients 
that are labeled a health threat, Debra, an HIV/AIDS coordinator in 
jurisdiction 13, responded that it’s mostly a “scare tactic”:

I let the [disease intervention specialist] build the relationship, get the infor-
mation, try to see if our tactics on changing behavior work, and if they don’t 
work, then I will go through the process of getting the HTTO, or try to bring 
in the law. But I think we just use it as a scare tactic. The fact is we can send 
people to jail. That is a fact. But at the same time, we don’t want the com-
munity to stigmatize testing, or the health department, or that sort of thing. 
But my thing is that I can recognize when someone is being malicious versus 
somebody just having diffi  culty disclosing.

Debra’s scare-tactic approach refl ects how most Michigan health offi  -
cials viewed the value of the HTTO law in their own work. Ninety-six 
percent of health offi  cials I interviewed believed that health departments 
should strive to use public health interventions before calling the pros-
ecutor’s offi  ce (see table 1). However, even if most health department 
staff  try to avoid immediately involving law enforcement, the strategies 
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 table 1 what do health officials think about michigan’s “health 
threat” laws?

Survey Item Agree Disagree Neutral

In any given “health threat to others” case, the 
HIV-positive person should not be charged with a 
crime unless one of their partners tests HIV-positive 
as a result of having sex with them.

12% 80% 8%

Laws that mandate HIV-status disclosure for HIV-
positive people should be repealed.

0% 76% 24%

If an HIV-positive person was known to have used 
condoms consistently with their partners, they 
should not be criminally charged for failing to 
disclose their HIV status to their partners before 
having sex.

8% 64% 28%

An HIV-positive person should only be criminally 
charged for failing to disclose their HIV status 
if there is evidence that they were engaging in 
high-risk sexual behaviors with their partners.

28% 56% 16%

Laws requiring that HIV-positive people disclose 
their HIV status before having sex help to reduce 
the number of new HIV infections each year.

44% 20% 36%

Public health offi  cials should fi rst attempt to intervene 
in “health threat to others” cases by attempting 
behavioral counseling and/or other health 
interventions before referring a person for 
prosecution.

96% 0% 4%

note: In 2012, I asked every health department offi  cial I interviewed to complete a survey regarding 
their attitudes towards “health threat” laws and HIV/AIDS more generally. These are their responses 
to questions about the law and cases brought under it. They are ordered from the statements most 
disagreed with to the statements agreed with by the most offi  cials.

and techniques health offi  cials employ to identify health-threat cases 
can have grave legal consequences for HIV-positive clients.

Three cases help to illustrate these consequences. First, in 1992, a 
woman in Muskegon County, Michigan, became one of a handful of peo-
ple living with HIV known to be legally quarantined in the United States. 
The media widely reported the case of Brenda J. (discussed more exten-
sively in chapter 5), which was made particularly controversial by her IQ 
of 72—just two points above the medical threshold for an intellectual dis-
ability diagnosis.26 After reports surfaced again that she was having sex 
without disclosing her HIV-positive status, the Muskegon county prosecu-
tor charged her under Michigan’s felony HIV disclosure law. She was con-
victed in 1995 and sentenced to thirty-two months in prison.27
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In another case in Muskegon County, in 2003, news reports revealed 
that a police investigation explicitly began when the health department 
contacted police. According to a May 22, 2003, news report, “An 
investigation by police was started last week after the Muskegon County 
Health Department contacted the prosecutor’s offi  ce.”28 That investiga-
tion was triggered by an HTTO notice issued by the health department. 
“Prosecutor Tony Tague said that a ‘warning notice’ had been sent to 
the woman by the health department on May 7. . . . The investigation 
revealed that [the defendant] had sex on May 9 and 12 with the victim 
without telling him she was HIV positive.”29

This appears to not have been the only time Michigan health offi  cials 
have forwarded cases to law enforcement for investigation. Documents 
obtained by a Michigan-based journalist reveal that the Grand Traverse 
County Health Department wrote to the county prosecutor about com-
plaints against a local HIV-positive man in February 2009. The recently 
unearthed memo was prompted by allegations to health department 
staff  that the man—referred to as Mr. X in the redacted memo—was 
engaging in “unprotected” sex with partners he met online and in pub-
lic restrooms. In the memo, the health department director writes:

I suggest three options: 1. This Mr. X be warned by you and/or prosecuted for 
failure to inform his sex partners of his HIV status. 2. There be a “sting” 
operation by the police at the public bathroom where this person is reported 
to have had his encounters. 3. That I go public and inform the public via the 
media that this activity is happening and that anyone who has engaged in this 
behavior should get tested for HIV and other STI. I would not divulge the 
name of the person or the public bathrooms. 4. All or two of these options.30

Despite these eff orts, follow-up requests to the prosecutor’s offi  ce sug-
gest that Mr. X was not criminally charged.

Of course, these cases are atypical examples. The fi rst case involves 
the only person known to have been placed under quarantine for HIV 
in Michigan. And although the following cases suggest some coordina-
tion between health departments and prosecutors, health departments 
did not routinely send memos to county prosecutors recommending 
sting operations. Nonetheless, these cases illustrate the high stakes 
involved when health departments become arms of the police.

why disclosure?

Reports from around the country reveal that the tactics employed in 
Michigan to control HIV-positive people are not unique. A North Caro-

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



96  |  Punitive Disease Control

lina court found an HIV-positive man guilty of violating his probation 
in 2008 when he tested positive for an undisclosed sexually transmitted 
infection at a local health clinic. He had been arrested “after Wake 
County Public Health offi  cials contacted his probation offi  cer with 
information that he had possibly violated court orders by having sex 
without a condom. . . . Health offi  cials became aware of the DJ’s viola-
tion after he contracted another sexually transmitted disease that could 
have been prevented by the use of a condom.”31

In Indiana, a county health department administrator went on local 
television news in April 2015 to report that the health department was 
pursuing criminal charges against an HIV-positive client that it deter-
mined “has infected eight people with HIV, one with AIDS.” (As it is 
not possible to infect someone with AIDS, presumably the health 
department staff  person meant that one of the partners’ HIV infections 
had progressed to AIDS.) The health department reportedly knew the 
person was aware of the legal obligations because “the person in ques-
tion signed a document saying that person ‘would’ warn others.” In 
Tennessee, a judge cited a similar information form designed by a local 
health department as a basis for enhancing the sentence of a criminal 
defendant.32 Reports suggest that health departments in additional 
states, including Mississippi, North Carolina, and Florida, currently or 
have recently employed such forms.33

In other cases, local health departments appear to have violated con-
fi dentiality laws in ways that facilitated the prosecution of people living 
with HIV. In a criminal case reviewed for the analysis in chapter 5 of 
this book, for example, a Tennessee prosecutor revealed that a woman 
pressed felony HIV exposure charges in 2002 after the local health 
department informed her that a man she reported as a partner during a 
partner services interview was HIV positive—echoing several of the 
statements made by local Michigan health department staff  earlier in 
this chapter.34 This report resembles a previously mentioned case from 
Kent County, Michigan, in 2000 in which court reports revealed that 
the complainant learned of the defendant’s HIV-positive status directly 
from a “health worker.”

What are the consequences of a local health department that begins 
to act like the police? At the most basic level, one likely outcome is that 
people will think twice before speaking candidly to health offi  cials. 
Studies since 1996 have shown that marginalized communities often 
fear disclosing sensitive information to medical providers because they 
do not know how that information will be used.35 In this chapter, we 
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have seen that Michigan health offi  cials engaged in surveillance prac-
tices that they did not disclose to their clients. For example, when they 
asked newly diagnosed clients if any of their partners disclosed to them 
that they were HIV positive, they did not preface that question with an 
explanation that they were trying to catch lawbreakers. This lack of 
transparency directly confl icts with the public health ethical principle 
that “where government authorizes or mandates the collection of iden-
tifi able health data, both the data to be collected and the reason for 
collection should be a matter of public record.”36

But policing public health and punitive disease control more broadly 
may have other, even more harmful eff ects that are diffi  cult to predict. 
Clearly, some people viewed the health department in much the same 
way that they viewed the police. If there is a person in your neighbor-
hood causing trouble, who are you going to call? At least in some cases, 
the answer appears to be your local health department. By accepting 
their phone calls and collecting their information, health offi  cials are 
inviting community members to participate in the naming, shaming, 
and blaming of their HIV-positive neighbors. This may encourage com-
munity members (like the “stupid” client described by Doctor Q) to 
seek out and trade in the HIV statuses of people in their communities, 
intensifying stigma and prejudice while ramping up the everyday sur-
veillance of HIV-positive people.

Health offi  cials participate in this network of gossip in the name of 
promoting disclosure. But community members may interpret this 
emphasis on disclosure as a license to know who is and who is not HIV 
positive. Public health promotes a model of disclosure that resembles 
informed consent in medicine, where an HIV-positive person discloses 
his or her status to potential partners so that they can weigh the risks 
and benefi ts of having sex with him or her. Community members, how-
ever, trade in the disclosure of other people’s HIV statuses without their 
permission—using a mythical book as an alibi for their illegal behavior. 
While the two forms of disclosure seem unrelated, they both rely on the 
assumption that knowing another person’s HIV-positive status is an 
eff ective tool for reducing HIV risk.

But does disclosure actually work as an HIV prevention strategy? 
Health offi  cials did not think so. While none of the offi  cials believed the 
felony HIV disclosure law should be repealed, fewer than half (44 per-
cent) believed that the law actually helps to reduce the number of new 
HIV infections (see table 1). Rather than a tool for HIV prevention, the 
law’s utility seems to be that it reinforces the belief that HIV-positive 
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people have an ethical duty to inform their partners of their HIV status. 
But the new science of HIV begs the question of why HIV-positive peo-
ple should be compelled to tell others about their infection if it is impos-
sible for HIV-positive people on treatment to transmit the virus sexu-
ally. Why do HIV-negative people have a right to know?

This book cannot directly answer these ethical questions. However, 
what it can do is to explain the consequences that fl ow from punishing 
disease. The next three chapters explore this more closely by analyzing 
the criminal justice system. Who is being punished? Why? By better 
understanding how HIV-specifi c criminal laws are being applied across 
the United States, the stakes involved in these ethical debates become 
clearer.
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On October 15, 1982, a White House reporter asked President Ronald 
Reagan’s press secretary Larry Speakes about the AIDS epidemic for the 
fi rst time. More than a year had passed since the June 1981 report from 
the Centers for Disease Control (CDC) documenting a handful of pneu-
monia cases involving young gay men in Los Angeles. The CDC had 
recently termed the disease “acquired immune defi ciency syndrome,” 
but the president had remained silent, even as the disease claimed the 
lives of hundreds of Americans. In an almost-casual act of callous indif-
ference, Speakes feigned ignorance, asking, “What’s AIDS?” When the 
reporter replied, “It’s known as the gay plague,” the entire room erupted 
in laughter. “I don’t have it,” Speakes replied. “Do you?”

For several years, the Reagan administration’s offi  cial response to 
AIDS would be no response at all. AIDS had become political fodder for 
religious conservatives who characterized the disease as the “cure for 
homosexuality.” Any legislation introduced to fund AIDS research, treat-
ment, or prevention became mired in moralizing debates over whether 
these eff orts might have the eff ect of “promoting homosexuality”—a 
view summarized neatly in a 1983 Oklahoma newspaper editorial criti-
cizing calls for increased federal AIDS funding:

Any human being is entitled to compassion. And any American citizen 
deserves the best medical care he can aff ord. But the public is under no moral 
obligation to provide a disproportionate share of its wealth to deal with a 
problem that, at least for 75 percent or more of the victims, results from their 

 chapter 4

Making HIV a Crime
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own pursuit of a lifestyle that the vast majority considers to be perverted, 
abnormal and immoral.1

By 1985, over one hundred thousand Americans had contracted the 
disease. Many of them had died—including America’s one-time heart-
throb, actor Rock Hudson. With so many Americans aff ected by the 
epidemic, it became increasingly indefensible for the government to 
remain indiff erent, even in the face of sharp criticism like the editorial 
above. Yet, even as legislators across the country fi nally began to mount 
a response to the disease, fear and stigma continued to guide their 
approach. When the U.S. House considered $189.7 million in funding 
for AIDS research and prevention in the fall of 1985, Republican legis-
lators tacked on a provision allowing the surgeon general to close gay 
bathhouses. Representative William Dannemeyer (R-CA) justifi ed the 
eff ort to crack down on gay establishments, arguing that “God’s plan 
for man was Adam and Eve, not Adam and Steve.”2

Beyond just a question of funding, however, the legal and regulatory 
problems posed by AIDS were systemic. Basic bureaucratic concerns 
such as what agencies were responsible for managing which aspects of 
the government’s response to AIDS needed to be sorted. Monitoring the 
epidemic also required clarifying technical public health surveillance 
issues such as how newly diagnosed cases were to be reported to health 
authorities. And with so much misinformation and stigma circulating 
among Americans, there was an urgent need to clarify whether existing 
civil rights legislation protected HIV-positive children from being barred 
from enrolling in school and dying tenants from being evicted by their 
landlords.

While the federal government had a role to play in providing fund-
ing, instituting regulations, and designing guidelines, much of the day-
to-day work of prevention, treatment, and surveillance was not done at 
the federal level. As is the case in most areas of public health practice, 
the bulk of the responsibility for managing the response to HIV lay 
instead with state departments of public health and their county- and 
city-run counterparts.3 In most states, basic provisions for public health 
practice are housed in state public health codes enacted by the state 
legislature—meaning that adapting each state’s public health infrastruc-
ture to HIV generally required action by lawmakers.4

In many states, this was a daunting task: most states had adapted their 
disease control laws piecemeal over time in response to the specifi c epi-
demics of the day. As legal experts Lawrence Gostin, Scott Burris, and 
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Zita Lazzarini put it, these laws “tell the history of disease control in 
America much as geologic strata tell the history of the earth”:

In the eighteenth century, communicable disease statutes focused primarily 
on smallpox, though quarantine regulations were generally applied to any 
identifi ed disease or “fever” that might be perceived as a threat. . . . In the 
nineteenth century, states and municipalities enacted regulations in response 
to periodic epidemics of yellow fever and cholera. . . . Increasing attention 
was also paid to tuberculosis, which was one of the leading causes of 
death. . . . Continuing eff orts to control syphilis in the fi rst half of twentieth 
century led to statutes authorizing premarital screening, reporting, contact 
tracing, and involuntary treatment.5

Each new disease brought a new layer of legal regulation and control. 
However, rather than overhauling the entire public health code when 
new threats emerged, lawmakers tended to either draft new provisions 
specifi c to the new illness or simply tack it on to antiquated statutes.

Although AIDS bore similarities to diseases that came before it, three 
key diff erences set it apart from epidemics of the past. First, while HIV 
was transmitted sexually like syphilis and gonorrhea, it was also fre-
quently transmitted through nonsexual blood-to-blood contact. Regu-
lating injection drug use was not quite the same as regulating sexual 
behavior. This made HIV somewhat ill suited for the “venereal disease” 
statutes enacted during the syphilis panics of World War II.

Second, although AIDS could be deadly like tuberculosis (TB), it was 
untreatable and incurable—meaning that inserting AIDS into long-
standing TB quarantine statutes would have entailed locking up people 
living with HIV for the rest of their lives; the human rights implications 
were perilous, not to mention the cost to the state of such a program. 
HIV is also diff erent from TB in that it is not highly contagious. For 
these reasons, quarantine has never been widely regarded by public 
health experts as a sensible approach to HIV prevention.6

Third, because the disease was sexually transmitted, deadly, and pri-
marily associated with gay men and drug users, the stigma attached to 
HIV was considerable: HIV-positive children were kicked out of their 
schools;7 prominent conservatives promoted conspiracy theories that 
the government was lying about the contagiousness of AIDS;8 and some 
funeral homes even turned away people who died of AIDS-related ill-
ness out of an unfounded fear of contracting the disease.9 Consequently, 
many in public health argued that lawmakers needed to codify excep-
tionally stringent privacy safeguards to help promote HIV testing—an 
approach that came to be known as AIDS exceptionalism.10

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



104  |  The Criminalization of Sickness

These complexities made it all but impossible for legislators to sim-
ply tack HIV onto existing public health law; they needed to draft 
entirely new, HIV-specifi c legislation. Over the next fi ve years, legisla-
tors across the country introduced a fl urry of legislative proposals for 
testing, treating, and preventing HIV.

At the heart of many of these legislative eff orts was a debate over 
whether to restrict the civil liberties of people diagnosed with the 
disease—often positioned as necessary to protect the “general popula-
tion” (a category that presumably excluded gay men and other minori-
ties). Conservatives called for invasive and punitive measures to curtail 
the rights of people living with HIV, and polling data suggests that sup-
port for such proposals grew over time. A 1987 Los Angeles Times poll 
found that 42 percent of Americans believed that “civil liberties must be 
suspended in the war on AIDS,” and 68 percent favored “criminal sanc-
tions against people with acquired immune defi ciency syndrome who 
remain sexually active.”11 Perhaps even more troubling, the Times poll 
found that the number of people supporting conservative columnist 
William F. Buckley’s proposal to tattoo newly diagnosed patients had 
doubled from 15 percent in 1985 to 29 percent in just two years.

AIDS emerged in this punitive culture of fear, which directly shaped 
how legislators in the United States responded to the disease and sought 
to manage it. By harnessing AIDS stigma, lawmakers stoked Americans’ 
fears in order to justify new punitive policies that explicitly and implic-
itly targeted gay men, sex workers, and injection drug users—a tactic 
lifted straight out of the war on drugs playbook.12

This chapter analyzes how HIV-specifi c criminal legislation spread 
throughout American state legislatures between 1985 and 2014. His-
torically, scholars have suggested that federal policies were responsible 
for prompting states to enact HIV-specifi c criminal penalties. Specifi -
cally, they point to Ronald Reagan’s presidential commission, described 
in more detail later in the chapter, which recommended enacting HIV-
specifi c criminal laws in its 1988 report. They also point to the Ryan 
White CARE Act of 1990, which included a provision that required 
states to certify that their criminal laws were “adequate to prosecute 
any HIV infected individual” who knowingly exposes a person to HIV.13 
However, as this chapter shows, by the time the commission issued its 
report in the spring of 1988, lawmakers in sixteen states had already 
introduced over two dozen bills that would impose some form of crim-
inal sanction against HIV-positive people during the 1985, 1986, and 
1987 legislative sessions. This chapter argues that rather than being the 
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spark that ignited a wave of criminalization, these federal policies 
played a diminished, institutionalizing role, legitimizing the moves 
toward criminalization that were already well under way.

This chapter explains four factors that actually did motivate states to 
enact HIV-specifi c criminal laws. First, prosecutors attempted and failed 
to use general criminal laws such as assault and attempted murder to 
punish HIV-positive defendants, but a series of high-profi le acquittals 
and dismissals drove many prosecutors and members of law enforce-
ment to conclude that HIV-specifi c criminal laws were necessary.

Second, numerous news reports from the mid-1980s reveal an organ-
ized aggravation among police and prosecutors confronted with sex 
workers who had tested positive for HIV; police, prosecutors, and media 
organizations cried out for HIV-specifi c felony prostitution penalties.

Third, some states began to consider criminalizing HIV as a neces-
sary measure in response to the decriminalization of sodomy—a move 
that some believed would lead to an explosion of new HIV cases.

Fourth, a Republican state representative from Illinois and member 
of Reagan’s presidential commission—wryly referred to in this book as 
“Lawmaker Zero”—worked with an infl uential lobbying organization 
to leverage her institutional networks, helping to disseminate a model 
statute to dozens of states around the country.

Rather than a singular top-down story of federal infl uence, these four 
factors reveal a far more complex origin story of the movement to crim-
inalize HIV.

prosecution, interrupted: why law 
enforcement demanded hiv-specific 
criminal laws

In October 1985, the San Antonio Health Department took an unprec-
edented step in its eff ort to control HIV: department staff  hand-deliv-
ered letters to the homes of fourteen of the seventeen city residents 
known to have contracted HIV. These letters were not intended to con-
sole or provide counsel for the terminally ill patients, but rather to warn 
them: if they engaged in any sexual activity whatsoever with an HIV-
negative person, they would face felony criminal charges.14

The letters were reportedly sparked by warnings from an area physi-
cian that “at least three” people living with the disease “had not limited 
their sexual activities.”15 San Antonio’s health director, Dr. Courand 
Rothe, reassured the public at a news conference organized to respond 
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to criticism over the letters. “I’m not interested in putting people in jail. 
I just want to control this disease,” he said. Nonetheless, the hand-
delivered letters threatened the recipients with third-degree felony 
charges carrying a maximum penalty of ten years in prison and a $5,000 
fi ne under the Texas Communicable Disease and Control Act. The letter 
specifi cally instructed:

You must not engage in sexual intercourse with anyone not having a con-
fi rmed diagnosis of AIDS. You must not share the use of needles with another. 
You must not donate blood, blood products, semen, body organs or other 
tissues. You must make the fact that you are a diagnosed AIDS patient 
known to physicians, dentists, and others whom you consult as a patient on 
a professional basis.16

The National Gay Task Force (one of the nation’s leading gay rights 
organizations) called the response “hysterical” and criticized health 
authorities for making “people think gays with AIDS are being irre-
sponsible.”17 The organization argued that the best way to control the 
disease was not punishment but education and the use of condoms.

The health department director’s threat of criminal charges repre-
sents one of the fi rst systematic attempts in the United States to crimi-
nalize the behavior of people living with HIV. At the time, it was not 
specifi cally a crime for HIV-positive people to engage in sexual activity 
under Texas law—or anywhere else in the country, for that matter. 
Rather, the director was creatively deploying a provision in a 1983 
Texas statute providing for felony charges against any person who 
“knowingly refuses to perform or to allow the performance of certain 
control measures ordered by a health authority or the department.”18 
The health director did not wait for a particular person to demonstrate 
behavior that might put others at a risk of transmission. Instead, he 
simply delivered his orders to almost every single person diagnosed as 
living with HIV in the city of San Antonio, eff ectively writing a city-
level, HIV-specifi c felony into law.19 This provision gave local health 
departments in Texas the unilateral power to classify as felonious any 
actions they deemed a threat to public health.20

San Antonio turned out to be an aberrant case; few health depart-
ments took such strident actions. Much more typical were eff orts 
by prosecutors to devise creative strategies for using other statutes 
not specifi cally designed to punish people living with HIV. For 
example, on October 6, 1985, police arrested Blaine Prairie Chicken 
“during a disturbance at a laundromat” in El Cajon, California.21 
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“Chicken is accused of biting one of the offi  cers through his uniform, 
drawing blood, and then telling the offi  cer that he was a homosexual 
who had AIDS and that he hoped the offi  cer contracted the disease,” 
reported the San Diego Union-Tribune.22 Prosecutors charged Chicken 
initially with resisting arrest and battery on a peace offi  cer but fought to 
keep him behind bars while they could determine what charges to seek 
in the case. After eff ectively denying Chicken bail, municipal court 
judge Victor Bianchini told the media: “This is such a novel case. . . . 
We could have a homicide or an attempted homicide case.”23

Despite the fact that HIV was not known to be transmitted through 
biting, Chicken’s case dragged on for nearly a year as prosecutors waited 
to determine if Chicken did, in fact, have the disease. His defense attor-
ney and the prosecutor came to a plea agreement that was contingent 
on the outcome of those tests: “Prairie Chicken will be sentenced for 
misdemeanor assault if the offi  cer is determined not to have been 
exposed to AIDS. If the offi  cer has been exposed, however, Prairie 
Chicken will receive a felony sentence.”24 Ultimately, testing showed 
Chicken to be HIV negative; he pled guilty to misdemeanor off enses and 
was sentenced to ninety days in jail.

Several miles away in San Diego County, authorities were simultane-
ously trying to determine the HIV status of a man who was arrested 
during the city’s twelfth annual gay pride festivities after he reportedly 
“squirted water” at antigay demonstrators.25 As he was being arrested, 
Brian Barlow allegedly bit two offi  cers on the hand and shoulder. After 
taking Barlow to the hospital to be treated for injuries sustained during 
the arrest, police offi  cers asked him if he was gay and HIV positive.26 He 
said that he was gay, but denied being HIV positive twice before fi nally 
stating that “for the offi  cers’ sake, you better take it that I do.” After 
refusing to voluntarily submit to a blood test for HIV, police forcibly 
drew his blood and booked him on charges of battery on a police offi  cer. 
The offi  cers planned to test the sample for HIV, and, if the tests came 
back positive, prosecutors intended to increase the charges against Bar-
low to felony assault with a deadly weapon. State law, however, prohib-
ited the results of an HIV test from being shared, barring authorities 
from accessing vital records. Offi  cers appealed a lower court’s ruling 
that prohibited them from accessing the results, but the California 
Supreme Court ultimately ruled against them. A jury ultimately acquit-
ted Barlow of the lesser criminal charges.27

Across the country, police and prosecutors were often thwarted 
in their attempts to apply general criminal statutes against people 
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living with HIV. In cases like Chicken’s and Barlow’s, medical privacy 
laws prevented accessing defendants’ HIV-test results. In other cases, 
however, prosecutors struggled to fi t HIV-related prosecutions into legal 
structures that were not designed for punishing disease. Like the judge 
assigned to Chicken’s case, authorities often boasted of their goals to 
charge defendants with attempted murder. However, their eff orts to do 
so were almost never successful, as homicide statutes require that pros-
ecutors prove that the defendant specifi cally intended to kill.

In 1987, for example, Fresno, California, prosecutors dropped 
attempted murder charges against a woman sex worker and a man 
described as her “pimp.” The prosecutor told the media that murder 
charges were deemed inappropriate “because California law requires 
proof of a specifi c intent to kill in order for the charges to be made.”28 
Later that year, a Los Angeles judge dismissed attempted murder charges 
against a gay man accused of selling his blood to a plasma bank because 
“the prosecution failed to show the defendant intended to kill any-
one.”29 These widely reported cases came on the heels of similar cases in 
which homicide-related charges were dismissed or failed to stick in 
Florida and Michigan in 1986.30

In the face of these failed prosecutions, media outlets demanded that 
legislators introduce HIV-specifi c criminal laws. An Orlando Sentinel 
editorial specifi cally argued that stiff  penalties were necessary to dis-
courage “case-by-case experimenting” in which authorities “dream up 
novel ways to prosecute today’s version of Typhoid Mary.”31 But 
nowhere in the country was the discussion as heated as in California, 
where conservative extremist Lyndon LaRouche had stoked the fears of 
Americans through repeated ballot initiatives aimed at restricting the 
civil rights of people living with HIV.32 In a 1987 editorial titled “There 
Ought to Be a Law,” Daily News of Los Angeles staff  wrote that “it is 
time for Sacramento to exercise the political will needed to prevent 
unstable AIDS victims from passing on a death sentence to others.”33

Although some were skeptical, public health experts had diff erent 
opinions as to whether criminalization was a good idea. Some did 
expressly oppose criminalization, such as public health law expert Law-
rence Gostin, who frequently argued against imposing criminal sanc-
tions on the grounds that they “would make it more diffi  cult to combat 
the disease.”34 In a 1987 address to a joint session of the California 
legislature, Nobel laureate and AIDS researcher Dr. David Baltimore 
implored lawmakers to “hold in check the instinct to punish the 
infected.”35 Other experts were more ambivalent, such as Surgeon Gen-
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eral C. Everett Koop, who questioned whether such laws were enforce-
able: “There are people who say you should make it [a] felony for [peo-
ple living with HIV] . . . to ‘exchange bodily fl uids.’ How are you going 
to do that? Are you going to monitor every bedroom?”36

Other public health experts, however, were explicitly in favor of 
criminalization. In an American Journal of Public Health article pub-
lished in 1989, Dr. Victor E. Archer proposed a six-point HIV control 
plan that included implementing a quarantine system he termed “HIV 
parole” as well as a call for public health offi  cials to sponsor “uniform 
laws throughout the United States making it a felony . . . to infect some-
one else with HIV.”37 Findings from a 1994 survey of state health 
departments refl ect this diversity of opinion: one-third supported the 
use of criminal laws to punish people living with HIV; one-third were 
opposed; and one-third were uncertain or did not respond.38 In short, 
there was no consensus on the matter among public health practition-
ers, leaving the professionals with the most expertise largely relegated 
to the sidelines as these debates unfolded.

Although initially dismissive, President Ronald Reagan’s administra-
tion did eventually put together a commission tasked with making pol-
icy recommendations for addressing the HIV epidemic in the United 
States. When Reagan’s Presidential Commission on the HIV Epidemic 
issued its fi nal report in 1988, the authors did not equivocate on the 
subject of the criminal law. They argued that “HIV-infected individuals 
who knowingly conduct themselves in ways that pose a signifi cant risk 
of transmission to others must be held accountable.”39 However, they 
recognized the problems facing authorities hoping to do so:

Use of traditional crimes such as murder or attempted murder to prosecute 
an individual for HIV transmission presents such diffi  culties as proving that 
the intent of the HIV-infected individual . . . and proving that the act of 
transmission was the actual cause of death. Although the assault model pro-
vides a more useful tool for criminal prosecution of HIV transmission, the 
penalties for assault would prove too lenient in those cases where the trans-
mission was intentional.40

In this passage, the presidential commission’s report zeroes in on a key 
problem facing prosecutors hoping to press charges against HIV-posi-
tive defendants. Under criminal statutes such as assault with a deadly 
weapon and attempted murder, the prosecutor must show that the 
defendant acted with criminal intent, or mens rea. A string of high-
profi le acquittals and dismissals for failure to prove intent and/or to 
legally secure the defendant’s medical records fueled a belief among 
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some in law enforcement that general statutes were insuffi  cient. While it 
did not explicitly say that general statutes were insuffi  cient, the presi-
dential commission nonetheless spoke to this concern by encouraging 
states to review their statutes and determine whether HIV-specifi c laws 
were necessary.41

“selling death”: organized aggravation and 
the fight for felony prostitution penalties

During the early 1980s, there was considerable anxiety among public 
health professionals and the public that prostitution might provide a 
“bridge” for HIV to jump from urban centers to American suburbs. 
These fears were infl amed by a series of small studies that found high 
levels of HIV prevalence among female sex workers in several African 
countries.42 In 1985, a team of researchers examining the heterosexual 
transmission of HIV warned that “prostitutes could serve as a reservoir 
for [HIV] infection for heterosexually active individuals.”43 Based on 
these fi ndings, health authorities worried that HIV in the United States 
could become what epidemiologists call a “generalized epidemic”—dif-
fuse throughout the American population instead of concentrated in 
specifi c subpopulations.

But as a 1989 article in the San Francisco Chronicle describes, the 
impending heterosexual epidemic driven by prostitution never came:

In 1985, public health offi  cials—particularly in New York City, where as 
many as half of all prostitutes are estimated to be HIV-infected—predicted 
that it was only a matter of time before the businessman from Cleveland was 
spreading around viral souvenirs to his wife or girlfriend. At the CDC, the 
epidemiologists waited for evidence that this would happen. And they 
waited. Several years into their watch, however, it hasn’t.44

A CDC researcher told the Chronicle, “There isn’t any evidence that I’m 
aware of that clearly indicates prostitutes as a transmitter of HIV infec-
tion.”45 As most sex workers are women, this was likely due to the fact 
that it is much more diffi  cult for HIV to be transmitted from women to 
men than the reverse. This was not uncommon knowledge. For exam-
ple, a legal expert reported in a 1988–1989 law review article: “Current 
statistics reveal that prostitutes are an unremarkable source of AIDS 
infection. . . . Nor is the virus spread eff ectively from the female prosti-
tute to the customer.”46

Numerous news reports from the mid-1980s had described a sense of 
aggravation among law enforcement authorities confronted with sex 
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workers who had tested positive for HIV. Prostitution was generally a 
misdemeanor off ense in most states, which meant that anyone arrested for 
prostitution would likely be free from jail in a matter of months or even 
days. Police were upset that there was little they could do to keep these 
individuals behind bars. In a criminal justice context, aggravation typically 
refers to factors that make an individual crime more egregious and, thus, 
deserving of a more severe punishment. As the next chapter reveals, HIV 
is frequently viewed by judges and prosecutors as an aggravating factor in 
a court of law. But as this section reveals, a similar phenomenon can be 
observed on a broader scale when members of law enforcement organize 
to label a set of practices as especially egregious and deserving of increased 
punishment—what this book terms organized aggravation.

In Georgia, the Fulton County prosecutor declared his intent to 
charge HIV-positive sex workers with felony assault.47 He relied on a 
newly implemented regulation issued by the Georgia Department of 
Human Services that allowed that agency to report the HIV-test results 
of convicted sex workers to local judges.48 In Rhode Island, Chief Judge 
Albert E. DeRobbie invoked a new state law that allowed the health 
department to involuntarily test a person deemed to be a threat to pub-
lic health, demanding that district court judges relay the names of indi-
viduals convicted of prostitution to local health departments for testing; 
Judge DeRobbie justifi ed these eff orts by labeling AIDS as deadly and 
anyone who infects someone else as an executioner. “If you give some-
one AIDS, you sentence them to death.”49 In Minnesota, prosecutors 
sought to revoke the probation of a woman suspected of being HIV 
positive after she was entrapped by an undercover police offi  cer for 
soliciting. The prosecutor did not mince words in defending his eff orts: 
“It is akin to someone walking down the streets carrying a bomb.”50

In the face of these legal challenges, lawmakers in several states 
sought to enact legislation that would aid the eff orts of prosecutors and 
the police to put sex workers living with HIV behind bars for far longer. 
They did not rely on scientifi c studies to justify their eff orts; instead, 
they sensationalized individual arrests of HIV-positive sex workers. 
These widely publicized cases represent one type of what crime policy 
scholars call “triggering events,” which include sensationally reported 
crimes, court decisions, interest-group lobbying, and other factors that 
trigger lawmakers to devise new criminal sanctions.51 Police lobbied for 
new laws on the basis that these individual sex workers were just the tip 
of the iceberg, representing a much larger problem that they believed 
needed to be addressed through legislative action.
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In fact, the practice of pointing to specifi c HIV-positive sex workers 
dates back to the fi rst known attempt to pass HIV-specifi c criminal leg-
islation. On May 6, 1985, New Jersey legislators introduced the fi rst 
HIV-specifi c crime bill in the United States. Assembly Bill 3577 was 
broadly construed so as to impose penalties on any person living with 
HIV who, “knowing that he is infected by acquired immune defi ciency 
syndrome, transmits the disease to another person through sexual con-
tact.”52 Nonetheless, the bill’s sponsor, New Jersey state senator Gerald 
Stockman, told media outlets that he drafted the bill “at the request of 
Trenton police,” who were reportedly concerned that “a 25-year-old 
AIDS victim who has two young children with the disease had been 
working as a prostitute on city streets.”53 (The bill did not pass.)

Notably, it was police who brought the issue to the attention of New 
Jersey lawmakers. Throughout the 1980s, law enforcement frequently 
lobbied for legislation that would impose criminal sanctions against 
people living with HIV—far more than any other interest organization. 
Although police representatives occasionally made their case in public 
to the media, they also lobbied lawmakers behind closed doors—
evidence of their infl uence remains only in lawmakers’ public state-
ments such as Stockman’s. Although New Jersey’s bill failed, police con-
tinued to press lawmakers in several states to enact specifi c legislation 
that would enable prosecutors to charge HIV-positive sex workers with 
what is sometimes termed aggravated prostitution—a felony off ense 
targeting HIV-positive sex workers.

In Nevada, the only state in the country that allows local jurisdic-
tions to permit prostitution, lawmakers led the way in enacting such 
legislation when they passed a landmark bill in 1986 requiring anyone 
convicted of prostitution to be tested for HIV; those who tested HIV 
positive would face felony charges if they were ever again caught selling 
sex. According to Nevada state legislator John DuBois, the bill was sup-
ported by law enforcement. He told the media that “law enforcement 
was particularly for this because it fi lls a void. . . . They have no law on 
the books to really do anything about these people except something 
that makes spreading an infectious disease a misdemeanor.”54

In other states, aggravated-prostitution legislation was infl uenced by 
partisan politics as legislators jockeyed to position themselves as tough 
on crime to their constituents. In 1988, for example, California repre-
sentative Bruce Bronzan introduced a felony bill targeting sex workers 
living with HIV. Bronzan, a Democrat, had voted against punitive AIDS 
bills in the past, but in 1988, he was up for reelection in conservative 
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Fresno. His Republican opponent promptly criticized his sponsoring 
the bill as an attempt to play party politics during an election year.55 
Bronzan, on the other hand, said he was motivated to introduce the bill 
in the wake of the 1987 Fresno case discussed earlier in this chapter in 
which prosecutors failed to secure a felony attempted murder convic-
tion against an HIV-positive sex worker.56 Although the Bronzan bill 
was approved by the legislature, the governor ultimately vetoed it in 
favor of a broader proposal (enacting stiff er penalties for a range of sex 
crimes, not just prostitution) sponsored by one of the most conservative 
members of the state senate, John Doolittle.57

In Florida, law enforcement, legislators, and even the media spoke 
out as a chorus of “moral entrepreneurs,” or individuals or organiza-
tions who advocate for a particular behavior or phenomenon to be 
labeled as crime.58 Collectively, they rallied to label sex work for people 
living with HIV as homicidal and to demand new laws to combat the 
phenomenon. Orange County prosecutors charged an HIV-positive sex 
worker with felony attempted manslaughter in the winter of 1987. 
Despite the fact that the woman used condoms, State Representative 
Rich Crotty declared that the woman’s actions were “tantamount to 
murder.”59 Days later, another HIV-positive female sex worker was 
arrested in Fort Lauderdale; instead of being charged with manslaugh-
ter, she was convicted of misdemeanor prostitution and sentenced to 
ninety days in jail. Both the city police chief and the prosecutor labeled 
the sentence as inadequate and spoke out publicly to demand the legis-
lature enact stiff er criminal penalties for sex workers living with HIV. 
Despite the fact that no one was known to have been infected by the 
woman, Fort Lauderdale prosecutor Scott Walker complained that “it 
should be a felony. It’s like a slow murder.”60

In the wake of these cases, the editorial board of Fort Lauderdale’s 
largest newspaper, the Sun Sentinel, took on the role of bully pulpit to 
argue in an op-ed for legislators to take action. According to the editorial 
board, the women arrested were “living proof that . . . ‘prostitution is a 
victimless crime’ is a vicious lie.”61 Citing a police-reported fi gure that 
over two hundred sex workers in Fort Lauderdale were living with HIV 
(as well as Walker’s “slow murder” comment), the paper’s editorial board 
declared: “New state laws are needed, to provide longer felony sentences 
for prostitutes infected with AIDS and even for possible quarantines.”62

The Florida House of Representatives had voted down felony charges 
targeting sex workers living with HIV in 1987, but the pressure had 
mounted considerably in the wake of the two highly publicized cases.63 
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Two Republican representatives, Rich Crotty and Javier Souto, intro-
duced a felony prostitution bill a mere nine days after the Sun Sentinel 
editorial went to print. The American Civil Liberties Union lobbied 
against the bill, arguing that the issue should be labeled as a problem for 
doctors instead of the criminal justice system: “These people are a medi-
cal problem, not a criminal problem.”64 Souto defended the stiff er penal-
ties by again invoking the homicide label, arguing that “60 days is a very 
short period of time when we’re dealing with a killer.”65 Ultimately, the 
felony prostitution penalty was folded into a much larger bill relating to 
public health and HIV—House Bill 1519—and was voted into law.66

Over the next several years, familiar stories played out in more 
states—such as Colorado two years later. News broke in early January 
that a woman living with HIV named Avis had been arrested for prosti-
tution for the twenty-sixth time in Denver.67 But while medical privacy 
laws prevented health authorities from publicly discussing Avis’s case, 
city prosecutors and the police publicly expressed their frustration 
with her case to the media. City attorney Steve Kaplan complained, 
“Yea, we’re frustrated. . . . We’re real frustrated. We’re the ones who 
have to deal with her.”68 The police did more than just complain, how-
ever; reports reveal that they reacted to Avis’s case by actively organiz-
ing to label sex work for people living with HIV as a felony, launching 
a media campaign and sending lobbyists to the Denver capitol building 
to advocate for an HIV-specifi c felony prostitution bill. On January 31, 
1990, a Rocky Mountain News article opened with the following lede: 
“Denver police say AIDS is spreading among the city’s prostitutes, many 
of whom continue to work the streets despite knowing they are dying of 
the disease and passing it on to their clients.”69 Mostly informed by 
police sources, the story does not cite a specifi c case of transmission 
from a sex worker to a client; instead, it relies on police representatives’ 
claims that a group of women sex workers were exposing countless 
Denver residents to the disease.

Less than a week later, the Denver Post ran a story picking up where 
the Rocky Mountain News story left off , dedicating much of the story 
to Avis’s case.70 In this story, however, police explicitly label the wom-
an’s actions as homicidal—not just to her clients, but to her family. 
Sergeant David Watts told the Post that “Avis and others like her are 
selling death. . . . People say that the john (solicitor of prostitutes) gets 
what he deserves. Well, it goes further than that. AIDS is transmitted to 
his wife and to their baby.” In Watts’s view, prostitutes were not just 
killing their clients, they were endangering the lives of innocent women 
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and children. However, no incidents in which HIV was transmitted 
along such a route were identifi ed.

In previous cases, police had frequently pointed to isolated cases 
rather than scientifi c data to justify their calls for criminalization. This 
is likely due to the fact that scientifi c studies conducted in the United 
States largely contradicted their claims that sex workers posed a signifi -
cant health threat. While sex workers often had elevated HIV preva-
lence rates, studies concluded that prostitution was not likely to drive a 
heterosexual epidemic in the United States.71 Rather than relying on 
published fi gures, however, Denver police made up their own statistics, 
telling the Post that 75 percent of male sex workers and 50 percent of 
female sex workers were HIV positive. These fi gures were outrageously 
high and stood in stark contrast to scientifi c fi ndings published at the 
time that less than 7 percent of women sex workers in American urban 
areas were living with HIV.72 Police representatives told the Post that 
they had “no way of verifying our statistics.” However, the Post story 
suggests that this was not true: Apparently police could have obtained 
more reliable fi gures had they picked up the phone and called the state 
health department: The director of Colorado’s HIV control problem 
informed the Post that only 1 percent of sex workers tested by order of 
the police had tested HIV positive. “It’s not like it’s a widespread prob-
lem. I don’t know where they are getting their fi gures,” he added.73

In an editorial published days later, the Rocky Mountain News relied 
on those health department fi gures to argue for a more well-informed 
debate on the issue.74 Police and prosecutors, it argued, were identifying 
the wrong cause driving the epidemic: injection drug use, not prostitu-
tion, was the deserving culprit. “While we don’t necessarily object to 
such a law,” said the editorial,

we do dissent from pointless fear-mongering. The fact is that female prosti-
tutes are not spreading AIDS willy-nilly. . . . Between 1986 and ’88, Denver 
General Hospital tested 372 prostitutes picked up by Denver police. Only 
four tested positive. . . . True, of 538 other people tested last year who 
admitted several “high risk factors” at some time in their lives, including IV 
drug use and prostitution, 51 tested positive. But this says little or nothing 
about the risk of getting AIDS for either non-drug-using prostitutes or their 
customers, since needle-sharing is a great way to transmit the virus.75

However, the engines of criminalization already in motion were not 
fueled by statistics or science; the organized aggravation of police was 
instead based on emotions and stigmatizing views of HIV and its trans-
mission. Denver police assigned Detective John Schnittgrund to lobby 
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lawmakers for an HIV-specifi c felony bill targeting sex work, even going 
as far as drafting statutory language for lawmakers, specifi cally mod-
eled on Nevada’s felony law.76 Although police initially struggled to fi nd 
a sponsor for their proposed bill, the repeated high-profi le media stories 
may have helped to pressure lawmakers to take up the police bill. Two 
weeks after the Rocky Mountain News urged caution, House Bill 1255 
was introduced and ultimately approved by the legislature.

By 1995, ten states had enacted felony HIV-specifi c penalties target-
ing sex workers. In many cases, those laws paved the way for broader 
statutes that criminalized any form of “exposure,” or any sexual activ-
ity by an HIV-positive person who did not disclose his or her HIV sta-
tus—HIV exposure and nondisclosure laws, for short. Among the seven 
states that enacted both laws targeting HIV-positive prostitutes and 
more general HIV disclosure or exposure statutes, four enacted prosti-
tution penalties in advance of broader statutes. Many more states would 
go on to pass much broader HIV-specifi c criminal laws, which are dis-
cussed in the following section; however, the prostitution panic of the 
mid-1980s provided the kindling for the wave of criminalization to 
come.

“a cesspool for disease”: public health as 
pretense for punishing gay sex

In May 1985, a three-judge panel of the United States Court of Appeals 
for the Eleventh Circuit struck down Georgia’s sodomy law, ruling that 
it had violated Michael Hardwick’s right to privacy when he was 
arrested for engaging in oral sex with another man in 1982. The court 
ruled that Georgia could not justify such an invasion into the private 
lives of American citizens without demonstrating a compelling state 
interest. “The Constitution prevents the states from unduly interfering 
in certain individual decisions critical to personal autonomy because 
those decisions are essentially private and beyond the reach of a civi-
lized society,” the justices ruled.77

By the time the appeals court ruled in 1985, much had changed since 
Michael Hardwick’s arrest. Some observers wondered whether states 
might pivot to argue that the need to control AIDS—rather than simply 
a bigoted view of homosexuality—provided a renewed justifi cation for 
sodomy laws. Frederick Allen, a columnist for the Atlanta Journal and 
Constitution, proposed such a strategy for Georgia’s legal team:
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The court’s challenge to Georgia offi  cials to fi nd a rationale for regulating 
sexual behavior has a distinctly defi ant tone, as if no rationale could possibly 
exist—but the 11th Circuit panel has opened precisely that door. The state of 
Georgia is free to argue, for instance, that promiscuous homosexual contact 
encourages the spread of AIDS, and that the public at large thus has a com-
pelling interest in closing down gay bathhouses or policing the interstate rest 
stops that have become gay gathering places.78

The problem with that approach, Allen continued, was that “the state 
would be defending a severe, sweeping, unenforceable law that was 
written with morality, not AIDS, in mind.” A more sensible solution 
would be “for the General Assembly to rewrite Georgia’s statute so that 
it adopts the limited goal of outlawing the public practice of acts that 
are known to spread a fatal disease.”79

Georgia ultimately appealed the decision to the Supreme Court of the 
United States, which heard oral arguments in Bowers v. Hardwick in 
late March 1986. Most of the arguments centered on whether American 
citizens have a right to engage in whatever forms of consensual sexual 
behaviors in private that they choose. But at the very end of the hour-
long hearing, Justice Sandra Day O’Connor asked the lawyer for the 
Georgia man arrested under the state’s sodomy ban, Laurence Tribe, a 
curious question: “You suggested that if the state were to assert its 
desire to promote traditional families instead of homosexual relation-
ships would not suffi  ce in your view. . . . Perhaps the state can say its 
desire [sic] to deter the spread of a communicable disease or something 
of that sort?”80 In other words, if promoting the heterosexual family 
was not a suffi  cient justifi cation for enforcing anti-sodomy laws, then 
perhaps the state might instead argue that these laws serve a public 
health interest. In his response to Justice O’Connor, Tribe cites an ami-
cus brief submitted by the American Public Health Association in which 
it argued that sodomy laws are more harmful than helpful when it 
comes to public health.81 However, he suggested that a more specifi c law 
might pass muster: “Surely, if a narrowly tailored law could be shown 
necessary to protect the public health, that would be a compelling justi-
fi cation, but Georgia off ers no such justifi cation here.”82

As the court deliberated for the next several months, lawmakers 
across the country braced for its decision. Dozens of state legislatures 
by then had repealed their anti-sodomy laws. However, so-called bug-
gery laws—which had the eff ect of criminalizing homosexuality—were 
still on the books in nearly half of U.S. states when the court decided 
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Bowers in 1986.83 In the end, the court reversed the Eleventh Circuit’s 
decision, ruling that homosexuals did not have a fundamental right to 
privacy; it made no mention of AIDS or public health in its ruling. 
Nonetheless, the notion that a “narrowly tailored law” might replace or 
buttress the state’s eff ort to criminalize homosexuality persisted.

In the summer of 1993, for example, Nevada lawmakers took up 
Senate Bill 466. The bill would repeal sections of the state’s sodomy law 
that criminalized private, consensual sex between members of the same 
sex, while adding more severe penalties for anyone who engaged in the 
“infamous crime against nature” with a minor.84 The bill also imple-
mented mandatory HIV screening for prisoners admitted to the Depart-
ment of Corrections, a provision that one lawyer argued was necessary 
to protect prisoners in the wake of the anti-sodomy law’s repeal (pre-
sumably because prisoners were now vulnerable to being legally sodo-
mized by HIV-positive inmates).85

At the May 24, 1993, Senate Judiciary Committee hearing on the bill, 
AIDS loomed large in the debates over whether to repeal the state sod-
omy law. Of the eighteen individuals who testifi ed in support of the bill, 
three specifi cally argued that repealing the anti-sodomy law would help 
to promote HIV prevention by easing relationships between medical pro-
viders and gay patients, who sometimes feared reporting illegal sexual 
practices. Of the thirteen critics who testifi ed in opposition to the bill, 
however, eight specifi cally argued that repealing the anti-sodomy law 
would encourage the spread of AIDS. Echoing pamphlets distributed to 
legislators by antigay crusader Paul Cameron, one local woman, Carolyn 
Nelson, argued that “garden variety sexual practices of homosexuals are 
a medical horror story. . . . This population of gays and lesbians is a cess-
pool for disease.”86 Another woman, Lynn Chapman, argued that “she 
has had acquaintances who have died of AIDS, is acquainted with homo-
sexuals, and . . . did not understand how the behavior which spreads the 
disease could be condoned.” Lobbyist Andy Anderson later held up a 
book about AIDS to the committee members and argued that “the book 
shows the result of the private lovemaking referred to in the law at 
issue. . . . Therefore, there is no such thing as a private aff air, and what is 
done by homosexuals does aff ect the rest of the public.” Finally, a lobby-
ist for the Nevada Coalition for Concerned Citizens, Lucille Lusk, asked 
Senator Mark James whether “a law could be written which would assure 
the protection from the various possible eff ects spoken of by her and 
other opponents of S.B. 466.” Senator James asked Ms. Lusk what law 
she might have in mind, but she declined to elaborate.87
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Four days later, the Senate convened and read the bill for the third 
time.88 Two Republican senators—Ann O’Connell and Ray Rawson—
spoke in favor of the adoption of Amendment No. 679, which would 
have added felony penalties to the sodomy decriminalization bill for any 
person who tested HIV positive to “willfully, wantonly or negligently 
[engage] in conduct in a manner that is intended or likely to transmit the 
disease.”89 At least on paper, the amendment was defended purely as a 
strategy for promoting public health. To make this noble goal explicit, 
the amendment authors penned a lengthy—if convoluted—preamble 
justifying the need for the anti-sodomy law (which would remain on the 
books to punish public sex, prostitution, and statutory rape) entirely on 
public health grounds:

Whereas, It is in the interest of the residents of this state to encourage the 
control, prevention and treatment of communicable diseases; and

Whereas, The state has a vital interest in protecting the welfare of the 
public by restricting behavior that increases the risk of transmitting such 
diseases; and . . .

Whereas, It is recognized that certain private behavior is beyond the 
scope of the state’s interest in protecting the health and welfare of its resi-
dents; and

Whereas, It is the public policy of the State of Nevada and the purpose 
of this act to balance the interest of the state in protecting the health, welfare 
and safety of its residents with each resident’s legitimate right to privacy; 
now, therefore . . .

However, while the language of the amendment may have been pains-
takingly neutral, the authors’ remarks on the senate fl oor reveal the anti-
gay bias that at least in part inspired them. Asking his fellow senators to 
vote yes on the amendment, coauthor Senator Ray Rawson declared: 
“The fact is, and this is fact, that much of the activity associated with 
homosexual sex is dangerous. We can forget all of the moral arguments. 
We can forget all of the religious arguments. But there is a danger that is 
associated with the practice of this sexual activity.” One senator expressed 
sympathy with the author’s intentions but vowed to reject the amend-
ment on the grounds that it would “muddy the waters” on an otherwise 
narrowly drafted piece of legislation.90 Chairman of the Senate Commit-
tee on Judiciary Mark James warned his fellow lawmakers that, “if this 
amendment is defeated, the Senate Judiciary Committee will introduce a 
bill which handles Section 2 of the amendment on Tuesday morning.91

The amendment was voted down by a vote of 4–16. Senator Rawson 
lamented, “This is the most disappointing day that I have ever had in 
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the Senate.” He went on to cite pseudoscientifi c materials produced by 
Paul Cameron’s Family Research Institute, an antigay organization the 
Southern Poverty Law Center classifi es today as a hate group: “Eighty 
percent of the heterosexual men, in this country, will die of old age. 
Two percent of the homosexual men will die of old age.” Despite these 
highly stigmatizing and wildly inaccurate claims, Senator Rawson 
insisted “I am not talking about morality.”92

The amendment’s failure did not stop legislators who intended to 
enact the HIV-specifi c criminal language in a separate bill. Senator 
Ernest Adler declared that he intended to have the chairman of the Sen-
ate Judiciary Committee “amend one of my bill drafts to place language 
in it [that would criminalize willful HIV transmission]. . . . I would like 
to say that I, for one, do take the whole idea of transmittable diseases 
very seriously.”93 Even local newspapers urged the legislature to act. In 
an editorial published just days after the amendment’s failure, the Reno 
Gazette-Journal notes, “There is one amendment, though, that merits 
approval as a separate measure. This is the proposal . . . that would 
make the willful transmission of AIDS a felony.”94

Senate Judiciary Committee chairman Mark James made good on his 
promise to act, introducing a bill containing identical language to 
Amendment 679, Senate Bill 514, on June 1, 1993—just two business 
days after the senate rejected the amendment. Although it received far 
less debate than the sodomy repeal bill, many of the same organizations 
and interest groups turned up to argue the issue. Although one promi-
nent AIDS services provider argued against singling out HIV among 
other diseases, no one staunchly opposed the legislation; rather, they 
debated the specifi c wording of the statute, prompting lawmakers to 
amend the law to provide for a defense if the person disclosed his or her 
status.95 It passed unanimously in the senate and the house and was 
signed by the governor on July 9, 1993.

The notion that enacting HIV-specifi c criminal legislation was tied to 
state sodomy laws persisted right up until the Supreme Court again 
revisited the issue in 2003, when it decided Lawrence v. Texas. In 2000, 
for example, Virginia lawmakers had introduced House Bill 141, the 
latest in a string of bills introduced since 1989 that would have made it 
a misdemeanor for someone living with HIV to expose someone else to 
the disease. While bills had failed to move out of committee in previous 
legislative sessions, the 2000 eff ort fi nally made it to the fl oor of the 
senate after the language was modifi ed to require proof of intent for 
prosecution, a provision not included in previous legislation.
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Whereas Nevada lawmakers argued that decriminalizing sodomy 
would have the unintended eff ect of legalizing HIV exposure, Virginia 
lawmakers worried instead that criminalizing HIV might have the unin-
tended eff ect of legalizing sodomy. The reason, they argued, was that 
the laws eff ectively criminalized the same practices—but under the 
HIV law the practices would be misdemeanors, whereas under the 
sodomy statute, they were felonies. When the bill came up for debate in 
the General Assembly, Virginia delegate Brian Moran explained this 
argument:

Another objectionable provision of this bill is that these behaviors that you 
have to engage in to be guilty of this are in fact felonies in the Code of Vir-
ginia 18.23621, “Crimes against Nature.” There is already felony punish-
ment to engage in such behaviors. When I asked the Patron in the Courts and 
Justice Committee how a victim of this law could possibly incriminate them-
selves in testifying as to this behavior. He said that some sort of deal would 
be made with the prosecutor. It’s objectionable to me and I hope it would be 
objectionable to you that we would be asking the prosecutor to absolve fel-
ony behavior so that he or she may prosecute misdemeanor behavior.96

Virginia delegate and Democrat minority leader C. Richard Cranwell 
took the fl oor later in the day to again highlight this concern: “I suggest 
to you that what you’re fi xing to do is to legalize sodomy and a lot of 
other crimes between consenting adults where one may have HIV.”97

Although the bill passed the house 71–26, a senate committee subse-
quently amended the bill to classify HIV exposure as a felony rather 
than a misdemeanor. It is not known precisely what motivated the Vir-
ginia senate to modify the penalty provisions of the bill. However, it 
may have been motivated by the concerns expressed by delegates Moran 
and Cranwell that the HIV bill would exonerate felony sodomy crimes 
in favor of punishing misdemeanor HIV exposure. By raising the HIV-
related penalties to the same felony level as sodomy statutes, the senate 
may have sought to neutralize this criticism. This suggests that, at least 
in part, the heightened felony penalty for HIV exposure in Virginia may 
be a vestige of the state’s commitment to punishing sodomy.

In the United States, the interplay between sodomy laws and HIV-
specifi c criminal laws largely ended in 2003 when the Supreme Court 
ruled that American adults had a right to engage in whatever kinds of 
consensual sex they wished—at least in private and not for money—in 
its Lawrence v. Texas ruling. However, evidence that eff orts to criminal-
ize HIV are interwoven with a desire to punish sodomy and gay sex 
continue to be found abroad. In 2009, for example, lawmakers in 
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Uganda famously debated a bill critically labeled by Western LGBT 
activists as the “kill the gays” bill.98 In fact, the bill would have criminal-
ized “the off ense of homosexuality” (punishable by life in prison) and 
introduced a set of “aggravating” factors under which that off ense could 
be punishable by death. These factors included seven possible scenarios, 
including sex with a minor, sex with a person living with a disability, and 
any homosexual act committed by a person living with HIV.99 The death 
penalty clause was ultimately removed from the bill when it was fi nally 
signed into law in 2014 and was replaced by life imprisonment; it was 
soon thereafter struck down by the country’s Constitutional Court.100

These cases illustrate how the logic of criminalizing HIV has been pro-
pelled at least in part by homophobia. For legislators who held antigay 
beliefs such as those expressed on the Nevada Senate fl oor by Senator 
Rawson, AIDS provided a scientifi c glaze for their eff orts to crack down 
on gay sex—a cover that allowed Senator Rawson to insist that he was not 
motivated by antigay morality but instead by a desire to promote public 
health. These strategies echo those of early twentieth-century eugenicists, 
who used pseudoscience to argue for racist policies in the name of promot-
ing population health.101 In this case, however, they resulted in a set of 
still-standing policies that criminalize people living with HIV.

an epidemic of legislation: “lawmaker zero” 
and the institutionalization of hiv 
criminalization

When Ronald Reagan’s Presidential Commission on the HIV Epidemic 
issued its fi nal report in 1988, it issued a forceful call for criminaliza-
tion. In the commission’s view, HIV-specifi c criminal laws “would pro-
vide clear notice of socially unacceptable standards of behavior specifi c 
to the HIV epidemic and tailor punishment to the specifi c crime of HIV 
transmission.”102 The commission was made up of thirteen experts and 
leaders, including doctors, policy makers, and other authority fi gures. 
Only one elected offi  cial joined them: Illinois representative Penny Pul-
len, a conservative lawmaker who would go on to become a champion 
of the antiabortion movement.

Before Representative Pullen joined the antiabortion movement, 
she cut her teeth fi ghting for punitive policies against people living 
with HIV. In 1988, her infl uence was even noted by one Missouri 
newspaper, which reported that “Illinois Rep. Penny Pullen, R-Park Ridge 
and a member of President Ronald Reagan’s AIDS task force, led the 
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forces in the Illinois Legislature seeking mandatory contact tracing, quar-
antines and other coercive measures to combat the deadly disease.”103 In 
addition to serving on the presidential commission, Representative Pullen 
also contributed to a 1989 report on AIDS policy from the American 
Legislative Exchange Council (ALEC), a conservative think tank that 
drafts and disseminates model legislation to state lawmakers.

Evidence suggests that Representative Pullen was a key fi gure behind 
mobilizing both the presidential commission and ALEC to take a strong 
stance in favor of criminalization. By the time both reports were issued 
in 1988, the evidence already presented in this chapter clearly showed 
that the path to criminalization had been well laid: state governments 
from Florida to Nevada had already approved HIV-specifi c criminal 
legislation. Yet, these infl uential reports helped to institutionalize the 
argument in favor of criminalization and served to disseminate the con-
cept to lawmakers across the country.

It would be impossible to trace the criminalization of HIV back to 
one lawmaker, state, or interest group, as Randy Shilts tried to do with 
HIV in his “Patient Zero” narrative that drove his dramatized account 
of the early years of AIDS, And The Band Played On. In that book, 
Shilts famously laid the epidemic at the feet of one promiscuous French 
Canadian gay male fl ight attendant who was said to have helped cata-
pult the epidemic across the Americas. As discussed in chapter 1, we 
now know that the concept of a Patient Zero was a fantasy invented by 
the book’s publisher to drive sales. But this chapter concludes with an 
eff ort to rehabilitate Shilts’s concept by using it to analyze how one state 
and one lawmaker played an outsize role in sparking a diff erent kind of 
epidemic—not of contagion, but of legislation.

In 1989, ALEC issued its fi nal report on AIDS policy, The Politics of 
Health: A State Response to the AIDS Crisis.104 The working group 
behind the report included over two dozen members of both the private 
sector (pharmaceutical and insurance companies) and the public sector 
(mostly conservative state legislators). The 161-page report included 
model legislation on a range of HIV-related issues, including public edu-
cation, insurance regulations, partner notifi cation, and the mandatory 
screening of prisoners. One section of the report titled “Extraordinary 
Situations” included two coercive proposals: the “Model HIV Assault 
Act” and the “Model Emergency Public Safety Measures Act.” The lat-
ter related to quarantine and isolation procedures for people living with 
HIV. The former presented states with a model statute for criminalizing 
the actions of people living with HIV.
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In a 2013 report, investigative journalist Todd Heywood interviewed 
the author of the 1989 ALEC report, Michael Tanner, to understand 
what had prompted ALEC to include this model statute proposal.105 
The author recalled that it was Representative Penny Pullen who fi rst 
proposed the idea; although she had not served on the working group 
that drafted the report, she was invited to testify before the working 
group (presumably given her experience as a member of the presidential 
commission). According to Heywood, “Tanner said he recalls that 
former Presidential Commission member Pullen, who testifi ed before 
the ALEC working group, introduced the Model HIV Assault Act dur-
ing her testimony.” Pullen declined to comment on the story.

Representative Pullen would have had experience in drafting such 
legislation. Earlier that year, she had acted as lead house sponsor for 
Illinois Senate Bill 1180 of 1989, a bill that would have enacted HIV-
specifi c criminal penalties. On June 8, 1989, she introduced an amend-
ment in the House Committee on the Judiciary that gutted the entire bill 
and replaced its contents with the following language:

Sec. 12–16.2. Criminal Transmission of HIV. A person commits criminal 
transmission of HIV when he or she, knowing that he or she is infected with 
HIV:

1) engages in intimate contact with another;
2)  transfers, donates, or provides his or her blood, tissue, semen, 

organs, or other potentially infectious body fl uids for transfusion, 
transplantation, insemination, or other administration to another; 
dispenses, delivers, exchanges, sells, or in any other way transfers 
to another any nonsterile intravenous or intramuscular drug 
paraphernalia.

For purposes of this Section,
a)  “HIV” means the human immunodefi ciency virus or any other 

identifi ed causative agent of acquired immune defi ciency syndrome.
b)  “Intimate contact with another” means the exposure of a mucous 

membrane of one person to a bodily fl uid of another person.
c)  “Intravenous or intramuscular drug paraphernalia” means any 

equipment, products, or material of any kind which are peculiar 
to and marketed for use in injecting a substance into the human 
body.

Nothing in this Section shall be construed to require that an infection with 
HIV has occurred in order for a person to have committed criminal trans-
mission of HIV. It shall be an affi  rmative defense that the person exposed 
knew that the infected person was infected with HIV, knew that the action 
could result in infection with HIV, and consented to the action with that 
knowledge.
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A person who commits criminal transmission of HIV commits a Class 2 felony.

Section 2. This Act shall take eff ect upon becoming a law.106

She did not invent this language specifi cally for Senate Bill 1180. 
Instead, she lifted it directly from her bill in the house, House Bill 1871. 
That bill was amended slightly, resulting in the following language 
when it was fi nally approved by both legislative bodies (diff erences 
from Senate Bill 1180 are highlighted in bold):

Sec. 12–16.2. Criminal Transmission of HIV. (a) A person commits criminal 
transmission of HIV when he or she, knowing that he or she is infected with 
HIV:

(1)  engages in intimate contact with another;
(2)  transfers, donates, or provides his or her blood, tissue, semen, 

organs, or other potentially infectious body fl uids for transfusion, 
transplantation, insemination, or other administration to 
another; or

(3)  dispenses, delivers, exchanges, sells, or in any other way transfers 
to another any nonsterile intravenous or intramuscular drug 
paraphernalia.

(b) For purposes of this Section:

       “HIV” means the human immunodefi ciency virus or any other 
identifi ed causative agent of acquired immunodefi ciency syndrome.

       “Intimate contact with another” means the exposure of the body of 
one person to a bodily fl uid of another person in a manner that 
could result in the transmission of HIV.

       “Intravenous or intramuscular drug paraphernalia” means any 
equipment, product, or material of any kind, which is peculiar to and 
marketed for use in injecting a substance into the human body.

(c) Nothing in this Section shall be construed to require that an infection 
with HIV has occurred in order for a person to have committed criminal 
transmission of HIV.

(d) It shall be an affi  rmative defense that the person exposed knew that the 
infected person was infected with HIV, knew that the action could result in 
infection with HIV, and consented to the action with that knowledge.

(e) A person who commits criminal transmission of HIV commits a Class 2 
felony.

Both bills were ultimately approved by the Illinois legislature, but the 
governor vetoed the senate version due to their redundancy.

Representative Pullen’s legislation bears a striking resemblance to the 
Model HIV Assault Act disseminated to state lawmakers by ALEC in its 
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report issued later that year.107 That model legislation reads as follows 
(diff erences from House Bill 1871 are highlighted in bold):

Section 2. (A) A male or female commits the crime of HIV Assault if, know-
ing that he or she is infected with the Human Immunodefi ciency Virus (HIV), 
he or she:

(1)  engages in intimate contact with another;
(2)  transfers, donates, or provides his or her blood, tissue, semen, 

organs, or other infectious body fl uids for transfusion, transplanta-
tion, insemination, or other administration to another; or

(3)  dispenses, delivers, exchanges, sells, or in any other way transfers to 
another any nonsterile intravenous or intramuscular drug parapher-
nalia used by said person.

(B) HIV Assault is a felony and shall be punished by a fi ne of not more than 
$20,000, or imprisonment in a state correctional institution for not less than 
one year or more than several years, or both.

(C) Nothing in this section shall be construed to require that an infection 
with HIV has occurred in order for a person to have committed HIV assault.

Section 3. Any individual who commits the crime of HIV Assault under Sec-
tion 2 of this Act shall be civilly liable for damages if another individual 
becomes infected with the human immunodefi ciency virus as a result of such 
violation.

Section 4. If shall be an affi  rmative defense that the person exposed knew 
that the infected person was infected with HIV, knew that the action could 
result in infection with HIV, and consented to the action with that knowl-
edge.

Section 5. For purposes of the Act:
(A)  “HIV” means any human immunodefi ciency virus (HIV) or any 

other identifi ed causative agent of acquired immune defi ciency 
syndrome (AIDS).

(B)  “Intimate contact” means the exposure of the body of one person 
to the bodily fl uid of another person in a manner that can transmit 
the HIV virus.

(C)  “Intravenous or intramuscular drug paraphernalia” means any 
equipment, products, or material of any kind that is peculiar to and 
used for injecting a controlled substance into the human body.

Apart from the penalties outlined (civil liability and the specifi ed term 
of imprisonment), Illinois House Bill 1871 and ALEC’s Model HIV 
Assault Statute are nearly identical. Notably, of the eight states that had 
enacted HIV exposure or nondisclosure laws before 1989 (Florida, 
Georgia, Idaho, Michigan, Missouri, Oklahoma, South Carolina, and 
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Washington), none enacted legislation that bears any resemblance to the 
ALEC model law. Representative Pullen’s legislation appears to be the 
only plausible source of inspiration.

In the wake of the ALEC report, legislators in seven states would go 
on to introduce twenty-two bills between 1990 and 2004 that use a 
structure similar to ALEC’s model statute—suggesting that it helped to 
plant the seed of criminalizing HIV in state legislatures across the coun-
try.108 However, as all but one of the twenty-two bills that use language 
similar to the ALEC model statute failed or was vetoed, the legacy of 
Representative Pullen’s eff orts is not that her bill’s language was per-
fectly adopted by states across the country. Instead, her legacy lives on 
in the inspiration her eff orts provided for other lawmakers around the 
country. This was especially true for Illinois’s southwestern neighbor, 
Missouri. Even before Illinois passed its felony HIV-specifi c criminal 
bill in 1989, offi  cials in Missouri were citing Representative Pullen’s 
eff orts to enact punitive measures against people living with HIV. As 
previously noted, the St. Louis-Dispatch specifi cally cited Representa-
tive Pullen’s eff orts to enact coercive policies against people living with 
HIV, such as mandatory contact tracing and quarantines.109 Those 
measures are credited with inspiring Missouri lawmakers to enact simi-
lar eff orts in Missouri, including an criminal HIV disclosure law later 
that year.

Further, even though Representative Pullen’s statute was not widely 
adopted verbatim, it was cited frequently by other state lawmakers in 
their debates over whether and how to criminalize HIV. When Nevada 
lawmakers considered Senate Bill 514 in 1993, committee records 
reveal that they looked to Illinois for clarifi cation regarding what lan-
guage to use to describe the off ense. Nevada lawmakers were concerned 
that “married couples or people in a relationship . . . [should] not be 
made to be committing criminal conduct.”110 They noted that the lan-
guage devised by Illinois lawmakers regarding an affi  rmative defense for 
individuals who have disclosed their status “would take care of one of 
the major concerns of the committee.”111 The Nevada lawmakers 
repeatedly turned to Illinois’s statute during committee meetings to help 
them consider the issue and draft amendments to their own bill.112 Thus, 
although the Nevada statute does not perfectly mirror Illinois’s HIV-
specifi c criminal law, aspects of the Illinois law did directly inform 
Nevada lawmakers as they drafted their own bill.

A similar story played out in 1995 when Alaska lawmakers consid-
ered Senate Bill 91. Although the language of the bill is not identical to 
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Illinois’s statute, it does rely on a highly similar structure that outlines 
the prohibition of intimate contact, the transfer of bodily fl uids or 
organs, and the sharing of drug paraphernalia. Committee records 
reveal that the legislative aide to Republican representative Scott 
Ogan—the bill’s sponsor –made repeated calls to Illinois offi  cials to seek 
counsel in drafting the legislation:

[Rep. Ogan’s aide] informed the committee that he had contacted numerous 
staff  attorneys in the Attorney General’s offi  ce in Illinois for information. 
He spoke to people at the policy making level, and he spoke with actual 
prosecutors who tried cases like this. Illinois law is similar to Alaska’s. He 
asked for input about any problems that we could address in our law and 
they brought up two concerns. One was that there was a challenge that 
went all the way to the Supreme Court; it was challenged because of the 
lack of defi nition to intimate contact. They said it should be defi ned further. 
Still, the Illinois Supreme Court upheld their looser language with less 
defi nition.

The fact that the Illinois law had survived a constitutional challenge—
in spite of its “looser language”—was later cited as an important justifi -
cation for Alaska lawmakers to use it as a model. After the 1995 bill 
failed, lawmakers introduced similar legislation in 1997. Senate Bill 17 
was virtually identical to the Illinois statute. Indeed, at a committee hear-
ing of the bill, a staff  member for the bill’s sponsor, Republican senator 
Robin Taylor, noted that “in drafting S.B. 17, the Illinois statute was 
used almost verbatim.”113

The bill read as follows (diff erences from Illinois House Bill 1871 are 
highlighted in bold):

Sec. 11.66.160. Criminal transmission of HIV. (a) A person commits the 
crime of criminal transmission of human immunodefi ciency virus (HIV) if 
the person, knowing that the person is infected with HIV,

(1)  voluntarily engages in intimate contact with another person;
(2)  transfers, donates, or provides the person’s blood, tissue, semen, 

organs, or other potentially infectious body fl uids for transfusion, 
transplantation, insemination, or other administration to another, 
excluding perinatal transmission; or

(3)  dispenses, delivers, exchanges, sells, or in any manner transfers to 
another person any nonsterile intravenous or intramuscular drug 
paraphernalia.

(b) In a prosecution under this section,
(1)  it is an affi  rmative defense that the person exposed to HIV by the 

intimate contact, the transfusion, transplantation, insemination, or 
other administration or the transfer, knew that the defendant was 
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infected with HIV, knew that the action could result in infection 
with HIV, and consented to the action with that knowledge;

(2)  it is not necessary to show that the victim has been actually infected 
with HIV for the defendant to be convicted.

(c) In this section,
(1)  “HIV” means the human immunodefi ciency virus or another 

identifi ed causative agent of acquired immunodefi ciency syndrome;
(2)  “intimate contact” means sexual penetration or any contact in 

which the body of one person is exposed to a body fl uid of another 
person in a manner that could result in the transmission of HIV;

(3)  “intravenous or intramuscular drug paraphernalia” means any 
equipment, product, or material of any kind that is peculiar to and 
marketed for use in injecting a substance into the human body.

(d) Criminal transmission of HIV is a class B felony.114

But the language of Illinois’s statute was not the only source of inspira-
tion for Alaska lawmakers. In committee records for Senate Bill 17, 
lawmakers reference the Illinois statute in some way thirty-two times. 
For example, they cite fi gures from the Illinois Department of Health 
regarding the annual number of HIV tests before and after the bill’s pas-
sage. To refute the common charge that criminalizing HIV will nega-
tively impact the number of people seeking HIV tests, Alaskan lawmak-
ers cited fi gures from Illinois, noting that the number of tests had not 
changed in the six years since the Illinois law had been passed.115

Senate Bill 17 went on to be approved by the Alaska legislature, but 
Governor Tony Knowles used his veto power to block the bill’s passage. 
Nonetheless, the debate over its passage is one end of a thread of Illinois 
infl uence and Representative Pullen’s legacy that is woven into the history 
of HIV criminalization. No other state is cited as frequently in the archives 
obtained for this research project, nor does any legislative leader have 
such a lasting infl uence as Representative Pullen. Indeed, she is as close to 
“Lawmaker Zero” as one could fi nd in the history of HIV criminalization 
in the United States. Her eff orts as a moral entrepreneur helped infl uence 
both the presidential commission and ALEC to use their resources to 
push for HIV-specifi c criminal laws—prompting almost two dozen states 
to consider legislation directly modeled on the Illinois statute.

an epidemic of criminalization

As this chapter has demonstrated, AIDS is not just a viral epidemic—it 
is also an epidemic of laws, bills, committee hearings, legislative debates, 
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and bureaucratic administration. Today, twenty-eight states have mis-
demeanor or felony laws on the books that make it a crime for people 
living with HIV to have sex without disclosing their HIV status or to 
more generally “expose” another to the disease. In forty-fi ve states 
across the country, lawmakers considered over 150 criminal bills 
between 1985 and 2014 targeting HIV (for a list of bills identifi ed and 
studied for this chapter, see appendix 2). Figure 14 illustrates where 
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 figure 14. HIV-specifi c criminal legislation, by state. Design: Jonathan Lefrançois. 
Illustration: Justin Karas for Pulp & Pixel.
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bills that would have criminalized HIV exposure or nondisclosure in the 
United States were considered and enacted, and where they failed.

To continue the epidemiological metaphor, the epidemic of HIV-spe-
cifi c criminal laws has spread throughout the country, but what are its 
root causes? This chapter identifi ed four broad trends that facilitated 
the spread of HIV-specifi c criminal laws: high-profi le failures to apply 
general statutes, organized aggravation by police against sex workers, 
the decriminalization of sodomy, and the institutionalizing infl uence of 
Lawmaker Zero. Looking at these trends collectively, we can identify 
four underlying drivers of criminalization that cut across them:

1.  social stigma, including HIV stigma, homophobia, and stigma 
against sex work;

2.  sensational media reports of arrests of HIV-positive defendants and 
failed prosecutions;

3.  moral entrepreneurs such as Lawmaker Zero who campaigned to 
label HIV as a criminal problem; and

4.  interest-group lobbying by organizations such as police depart-
ments and ALEC.

Any one of these factors was not suffi  cient. Many states that did not 
pass HIV-specifi c criminal legislation presumably had legislators who 
held antigay attitudes, or prominent public offi  cials who called for crim-
inalization but did not fi nd support in the legislature. In combination, 
however, the four factors frequently resulted in states enacting HIV-
specifi c criminal laws.

Of course, the fact that homophobia and fear of sex work drove 
legislators to enact HIV-specifi c criminal laws does not mean that these 
laws went on to be used specifi cally against these groups. As the next 
two chapters reveal, the application of these laws has not followed pre-
dictable patterns. The factors that drove the epidemic of criminal legis-
lation are not necessarily the same as those that drive how those laws 
are enforced.
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On June 24, 1991, Michigan governor John Engel signed extradition 
papers to request that offi  cials in New York State remand Jeff rey H.1 to 
Michigan law enforcement custody.2 Jeff rey was the fi rst person charged 
in Michigan under a 1988 law that made it a felony for people living 
with HIV to engage in “sexual penetration” without fi rst disclosing 
their HIV status. Despite going into eff ect in 1988, the law had not yet 
been tried in court when a young man came to Lake County prosecutor 
Michael Riley to report that he had had oral sex with Jeff rey once and 
that he did not disclose being HIV positive.

By the time the complainant had stepped forward, however, Jeff rey had 
moved back home to Dutchess County, New York, to live with his family. 
Riley told the press that he was aggressively pursuing the case because “I’d 
like to see that [Jeff rey] does not give any more death notices out. . . . He 
knew it was criminal activity and he did it anyway.”3 Jeff rey fought the 
extradition on the grounds that New York did not have an HIV disclosure 
law on the books at the time; a judge rejected his arguments and New 
York governor Mario Cuomo signed extradition papers to send Jeff rey 
back to Michigan. He was arrested at work on June 15, 1991.4

The case immediately became fodder for sensational media coverage, 
landing on the pages of USA Today, the San Francisco Chronicle, gay 
and lesbian publications such as the Advocate, and dozens of newspa-
pers across the country. The fact that it involved HIV, extradition hear-
ings, and a gay man accused of cheating on his male lover with another 

 chapter 5

HIV on Trial
Stigma and the Illusion of Harm in 
American Courtrooms
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man helped propel the coverage for nearly a year between Jeff rey’s arrest 
in June 1991 and sentencing in May 1992. According to testimony in 
court, Kevin, the complainant, had become aware of Jeff rey’s HIV-posi-
tive status only months later when he telephoned Jeff rey’s former resi-
dence. Jeff rey did not answer, however, because he had moved to New 
York; instead, his ex-lover of several years, Patrick, picked up the phone. 
Kevin testifi ed that Patrick (illegally) informed him of Jeff rey’s HIV-
positive status, advising him that he “needed to be checked.”5

AIDS activists protested the case, characterizing Patrick as a “jilted 
lover” who was “looking to make a name for himself.”6 Patrick testifi ed 
in court that he had split up with Jeff rey in December 1990 after Jeff rey 
had repeatedly cheated on him with other men: “[Jeff rey] couldn’t stay 
in a monogamous relationship, and we both agreed that he should go.”7 
Once the case had gained national media exposure, Patrick appeared on 
the nationally syndicated talk show Donahue to discuss it and gave 
numerous press interviews.8 After the prosecution bungled its eff orts to 
legally secure medical evidence that would prove Jeff rey’s HIV status, 
Patrick stepped in to aid the prosecutor by providing a doctor’s billing 
statement found at home that documented Jeff rey’s treatment for “HIV 
Sinusitis.”9

Notably, precise estimates of the risk of oral transmission did not 
exist in 1991. There were case reports involving newly diagnosed gay 
men who reported engaging in only oral sex in the months preceding 
their infection.10 However, labeling the practice “risky” remained con-
troversial because quantitative studies found that oral sex was not sta-
tistically associated with infection.11 Jeff rey’s defense attorney argued 
that his client should not be held liable under the law because Jeff rey 
had been counseled at an HIV support group “that protection was not 
needed for oral sex.”12 In a written brief, the judge squashed any plans 
the defense may have had for using the risk of oral sex to rebut the 
charges. The judge ruled that although Jeff rey might have “been of the 
opinion” that oral sex was less dangerous than anal sex, “that does not 
mean that the statute was not violated.”13

Despite ruling that the level of risk was immaterial to the case, the 
judge would go on to defend the law as necessary to protect society 
from the homicidal behavior of HIV-positive people like Jeff rey. 
Responding to defense arguments that its client was being discriminato-
rily prosecuted because he was gay, the judge argued in a written brief 
that the prosecutor was simply interested in ensuring that Jeff rey should 
“not be allowed to kill others”:
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Evidently the Defendant feels he is being focused upon because of his homo-
sexual status, but the Prosecutor’s concern as revealed by the news articles 
submitted by Defendant that persons not be allowed to kill others refl ects a 
societal concern which situationally involves [Jeff rey], but does not refl ect 
that the Prosecutor is convinced all gays should be punished or that the 
problem is limited to the gay community.14

Presumably being “allowed to kill” would entail putting another person 
in harm’s way. But neither the wording of Michigan’s disclosure law nor 
the judge’s interpretation of that statute required the prosecution to 
prove that such harm existed—or that the defendant acted with crimi-
nal intent. As discussed in chapter 4, most states with HIV-specifi c crim-
inal laws, Michigan included, do not require proof that the defendant 
intentionally infected his or her partner, or even that a sexual partner 
was put at risk of acquiring HIV infection; the law merely requires the 
prosecution to prove that an HIV-positive person failed to inform a 
sexual partner of his or her infection. Words—or rather their absence—
constitute the off ense.

In the face of these rulings, Jeff rey had little recourse for presenting a 
compelling defense. He accepted a deal brokered with the prosecutor, 
pleaded no contest, and was sentenced to one year in jail and fi ve years’ 
probation.

Although Jeff rey was not the fi rst person in America to be charged 
under an HIV-specifi c criminal law, his case was by far the most widely 
publicized when news of his prosecution broke in 1991.15 In Michigan, 
he was the sole defendant convicted during the fi rst four years that 
state’s law was in eff ect, but fourteen defendants were convicted during 
the four-year period following his conviction. A prescient media report 
published the day Jeff rey was convicted cited a number of investigations 
across the state that “have proceeded quietly in the wings as authorities 
carefully followed the progress of the AIDS disclosure case in Lake 
County.”16 That report quoted Prosecutor Michael Riley saying, “I 
don’t have any doubt this will make it easier for [other prosecutors]. . . . 
They now know what worked and what mistakes to avoid.”17 Nation-
wide, cases had been scattered and rare before Jeff rey’s conviction, but 
convictions became commonplace in the wake of his case. As such, his 
conviction marks the beginning of a new era of HIV criminalization in 
the United States.

As this chapter will show, prosecutors and judges adopt stigmatizing 
views of HIV in their arguments against HIV-positive defendants. State 
laws do not require them to prove that the defendant put anyone in 
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harm’s away or that they intended to do so, yet the explosive rhetoric 
that characterizes HIV as a death sentence and defendants as killers cre-
ates the illusion of harm. These assertions might have been more under-
standable in the days when an HIV diagnosis was largely terminal. But 
treatment introduced in 1996 radically transformed the lives of people 
living with HIV, reshaping HIV from a terminal illness into a chronic, 
manageable disease and rendering those who are on treatment virtually 
noninfectious (as discussed in chapter 2). Despite these advances, even 
in cases in which defendants could not have plausibly infected their 
partner, judges scold defendants for being a deadly threat to society.

In many ways, the treatment of HIV under the law mirrors broader 
trends in how prosecutors and judges harness stigma to advance their 
arguments in American courtrooms. This chapter is titled “HIV on 
Trial” to highlight the ways in which prosecutors and judges often wield 
outdated, inaccurate, and stigmatizing assertions about HIV and the 
alleged crimes in order to justify incredibly harsh sentences. The title 
borrows from the work of criminologists Charis Kubrin and Erik Neil-
son, who have examined how rap music lyrics are introduced as evi-
dence in criminal cases against amateur rappers—a trend they describe 
as putting “rap on trial.”18 In those cases, “prosecutors misrepresent 
rap music to judges and juries, who rarely understand the genre conven-
tions of gangsta rap or the industry forces that drive aspiring rappers to 
adopt this style.”19 This chapter adapts this concept to examine the stig-
matizing rhetoric used by both prosecutors and judges in HIV-related 
prosecutions in Michigan and Tennessee—both in actual jury trials and 
in the far more numerous cases resolved through plea bargaining.

In the courtroom, the words used to represent and describe HIV and 
HIV-positive defendants are far from toothless talk. Lawyers and judges 
wield stigmatizing rhetoric as a hammer; ignorant and prejudicial views 
of HIV serve as justifi cations for harsh sentences demanded by prosecu-
tors and imposed by judges. At times, the law on the books appears as 
almost an afterthought, as judges and prosecutors fi nd creative ways to 
work around or simply ignore sections of the written law that would 
appear to limit the law’s scope. In invoking such misleading and stigma-
tizing rhetoric, trial courts codify outdated and inaccurate depictions of 
HIV into case law—thereby opening the door to more cases, more con-
victions, and more stigmatizing rhetoric. While some readers may think 
of law enforcement as a straightforward translation of the laws on the 
books, stigmatizing language is an important moderating variable that 
shapes the application of HIV law in practice. In this sense, this chapter 
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echoes the work of other sociolegal scholars who have argued that the 
language used in the courtroom is more than “just words”; in shaping 
how HIV is governed under the law, stigmatizing rhetoric is a function 
of power.20

This chapter analyzes fi fty-eight convicted cases involving fi fty-four 
defendants under Michigan’s 1988 felony HIV disclosure law (95 per-
cent of all convictions in that state through 2010) and forty-fi ve con-
victed cases involving forty-two defendants under Tennessee’s 1994 
felony HIV exposure law (see table 2; fi gure 15 shows the number of 
HIV cases in those states from 1991 to 2010).21 The bulk of this analysis 
focuses on the 6,654 pages of transcripts obtained from courtroom pro-
ceedings associated with 194 courtroom proceedings from seventy-eight 
criminal cases.22 Notably, these include nine cases that actually went to 
trial (six in Michigan and three in Tennessee) as well as the far more 
numerous cases in which the defendant entered a plea of guilty or no 
contest. While cases that involve plea bargains can be brief, they none-
theless frequently feature debate over the severity of the sentence that 
should be imposed; thus, although these defendants are not technically 
on trial, their cases reveal how HIV shapes the application of the crimi-
nal law.

 table 2 hiv on trial: by the numbers

 Michigan
(N = 58)

Tennessee
(N = 45)

How case was decided
Plea 87.9% 51 87.6% 39
Trial 10.3% 6 6.7% 3
Unknown 1.7% 1 6.7% 3

Type of sentence
Probation (including suspended) 13.8% 8 24.4% 11
Jail/prison 86.2% 50 68.9% 31
Unknown  – 6.7% 3

Average length of sentence (months)
Average term of probation 23.3 52.7
Average term of jail/prison 24.6 77.7
Median length of probation sentence 21 36
Median length of jail/prison sentence  20.5  48
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Laws in Michigan and Tennessee are typical of those enacted nation-
wide: Michigan law makes it a crime for HIV-positive people to engage 
in “sexual penetration” (defi ned broadly) without fi rst disclosing their 
HIV status. Tennessee law is even more broadly construed so as to crim-
inalize any form of HIV exposure, including not only sexual contact but 
also nonsexual contact such as spitting, biting, or scratching. Prosecu-
tors and judges apply their state’s law in ways that reinforce and repro-
duce HIV stigma.

“a carrier of death”: hiv stigma 
in early case law

The investigation into Brenda J. was one of those proceeding “quietly in 
the wings” as Jeff rey’s case unfolded in nearby Lake County, Michigan. 
Brenda, a thirty-two-year-old White woman living in Muskegon 
County, was described as having an IQ “above the level considered 
developmentally disabled.”23 In court, it was revealed that her IQ was 
72, which was in fact only two points above the Diagnostic and Statisti-
cal Manual of Mental Disorders threshold for a diagnosis of disability.24 
After reports surfaced that she was having sex without disclosing 
her HIV-positive status, local health offi  cials sought to have Brenda 
quarantined under the provisions of the state’s health-threat-to-others 
statute (discussed in chapter 3), which allows offi  cials to confi ne an 
individual deemed to be a threat to public health.25 The prosecutor 
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 figure 15. HIV on trial: Number of cases in Michigan and Tennessee, by year. Source: 
Trevor Hoppe.
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reported to media outlets that he would also “review potential criminal 
sanctions.”26

Not long after her civil confi nement ended, Brenda again found her-
self in legal jeopardy in July 1994. After frequent complaints to her 
legal guardian about the foster care home in which she resided, Brenda 
was allowed to move into what would later be characterized in court as 
a run-down motel notorious for sex work and drug use.27 Only two 
days later, Brenda begged her legal guardian for permission to return to 
the foster care home. She reported that she had been having sex with a 
man named John, another tenant in the motel; her legal guardian subse-
quently reported her sexual activity to the police.

Just as in Jeff rey’s case, both the prosecutor and police utilized unu-
sually aggressive tactics to bring the case to court. Approximately two 
weeks after the alleged sexual encounter, police visited John at his place 
of employment; courtroom testimony reveals that he initially declined 
to testify over concerns that, because of her limited intelligence, sexual 
assault charges could be brought against him. When the preliminary 
examination hearing began in August 1994 (preliminary examinations, 
like grand juries, determine if there is suffi  cient evidence to indict a 
defendant), the prosecution informed the court that it could not locate 
John.28 However, soon thereafter, police arrested and jailed John for 
failing to pay fi nes associated with six outstanding traffi  c off enses 
(including drunk driving). Although it is not known precisely why 
police chose to arrest John at this particular point in time (as the six 
tickets were long outstanding), his confi nement had the eff ect of giving 
prosecutors leverage to secure his testimony. Prosecutors visited John in 
jail to off er a deal: testify against Brenda, and they would

1.  grant him immunity from prosecution for having sex with Brenda;

2.  agree to hear all of the six traffi  c cases against him at the same 
time; and

3.  guarantee that all six sentences associated with those six cases 
would run concurrently, minimizing any time he might be ordered 
to spend behind bars.29

John fi nally complied and testifi ed against Brenda at the fi nal day of the 
preliminary exam in December 1994 as well as at trial the following 
spring.

Brenda’s case was tried by jury in March 1995. Although the prose-
cutor only needed to prove that Brenda had engaged in “sexual penetra-
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tion” without fi rst disclosing her HIV status, he laid out his case by 
framing Brenda as a “carrier of death” who needed to be locked up:

She had been told and discussed with her repeatedly that she should not have 
sex with another person unless she fi rst told them of her HIV status. It was 
a condition that was made clear to her that . . . could in fact kill another 
individual, another human being. The facts will show . . . that she knew that 
she was literally a carrier of death in this situation. . . . It is the facts of this 
case, that the disease was a fatal one, that in fact she passed it onto another 
person.30

While these statements prompted a sustained defense objection prevent-
ing the prosecutor from making similarly infl ammatory comments 
again, the image of a “carrier of death” had already been planted in 
jurors’ minds, as had the prosecutor’s false assertion that she had 
“passed” the disease on to the complainant (who did not contract HIV).

To make his case, the prosecutor echoed popular tropes of people 
living with HIV as sexually insatiable and predatory, describing Brenda 
as acting out of “self- fulfi llment, someone that wanted to satisfy her 
own sexual desires.”31 Switching to the fi rst person and a rough gram-
matical style, the prosecutor told the jury that Brenda did not tell her 
partners she was positive “because that means that he won’t keep com-
ing back to give me more sex and to satisfy my sexual desires.”32 Instead 
of basing his case on the potential HIV risk Brenda might pose to others 
in the community, the prosecutor relied on HIV stigma to make his 
case, painting her as a selfi sh “carrier of death.” These stigmatizing 
statements served to create the illusion of harm in the place of evidence 
that Brenda had infected someone.

The prosecutor’s explosive rhetoric mirrors the way many Americans 
view casual sex: reckless, irresponsible, and ultimately dangerous. HIV 
stigma serves to compound those social attitudes, creating an opportu-
nity for a prosecutor seeking to paint Brenda as a threat to society. 
These views are further compounded for women with cognitive disabil-
ities like Brenda, who have historically been portrayed as sexually 
threatening.33 Notably, eight of the fi fty-eight defendants convicted in 
Michigan (13.8 percent) and fi ve of the forty-eight defendants convicted 
in Tennessee (10.4 percent) had or were suspected of having a mental 
illness or disability.34

Brenda never denied having sex with the complainant and main-
tained that she told him about her HIV status; specifi cally, she claimed 
that they had discussed the widespread newspaper coverage of her 
previous quarantine. Nonetheless, the jury found Brenda guilty. At 
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sentencing, the judge declared that her irresponsibility while “carrying 
a deadly weapon” warranted taking her “out of circulation”:

She is carrying a deadly weapon with her and . . . she could go around killing 
people by her lack of concern. . . . I think she has a feeble understanding of 
how dangerous she can be in a public setting such as that in which she was 
placed by her so-called guardian. . . . I feel that, for the protection of our 
community, that I have to take [Brenda] out of circulation.35

The judge sentenced her to thirty-two months in prison.
While Brenda was one of thirteen defendants convicted under Mich-

igan’s HIV disclosure law before treatment was introduced in 1996, 
only one defendant faced charges under the 1994 Tennessee law during 
that time. Tennessee law diff ers from Michigan in two important ways, 
First, unlike under Michigan statute, prosecutors in Tennessee are not 
limited to prosecuting sexual exposures; the law provides for criminal 
charges in cases in which an HIV-positive defendant does one of three 
things:

1.  engages in “intimate contact” with another person (defi ned as “the 
exposure of the body of one (l) person to a bodily fl uid of another 
person in any manner that presents a signifi cant risk of HIV 
transmission”);

2.  provides, donates, or transfers “potentially infectious body 
fl uids . . . in any manner that presents a signifi cant risk of HIV 
transmission”; or

3.  sells or shares a nonsterile syringe.36

Second, the Tennessee law includes some consideration of risk—at least 
on paper. Both the fi rst and second scenarios described under the law 
stipulates that intimate contact or exposure to bodily fl uids must be 
done in a “manner that presents a signifi cant risk of HIV transmission” 
in order to be criminally sanctioned.

On its face, the wording of Tennessee’s statute would seem to rule 
out prosecuting cases in which the state could not prove that the defend-
ant placed a person in harm’s way. In practice, however, this has not 
been the case. This became apparent in 1995 when the fi rst charges 
were fi led under the newly enacted statute against a thirty-three-year-
old White man named Ronald T. The details of Ronald’s case were not 
well described in the court proceedings. However, the thin description 
that was presented in court speaks volumes about the standing of peo-
ple living with HIV under Tennessee law. Ronald was arrested in June 
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1995 after breaking into the home of a woman and, according to court-
room testimony, stealing a “ceramic eagle”37:

Judge: Tell me what you did?

Defendant: On June 9th I entered [a woman’s] house without permission 
and unlawfully took a ceramic eagle.

Judge: And then what happened?

Defendant: After that I was apprehended by Sumner County police depart-
ment, and there was a struggle between me and the offi  cers, and that was 
basically it.

Judge: Did you spit on the offi  cer?

Defendant: I was sprayed with Mace and stuff . I can’t say what happened.

Judge: You feel it is in your best interests to enter this plea?

Defendant: Yes, ma’am.

Although he enters a no contest plea, Ronald does not fully corroborate 
the offi  cer’s story. He perfectly parrots the case presented by the prose-
cutor in some of his answers (“I entered [a woman’s] home without 
permission and unlawfully took a ceramic eagle”), but when he is asked 
if he actually spat on the offi  cer, he states that he was sprayed with 
Mace and “can’t say what happened”—suggesting that he may not have 
fully believed the offi  cer’s account. Nonetheless, his plea was accepted 
and he was sentenced to three years in prison for spitting on the offi  cer.

Ronald’s case represents the fi rst of fi ve convicted cases between 
1995 and 2010 in Tennessee involving an allegation that an HIV-posi-
tive defendant spit at, bit, or got blood on a police offi  cer. Despite the 
fact that the law stipulates that a transfer of a body fl uid must be shown 
to pose a “signifi cant risk” of HIV transmission, the word risk is never 
so much as uttered in court in any of these cases. Although there has 
never been evidence that spitting is likely to transmit HIV, media cover-
age of Ronald’s case noted that “the offi  cer has so far tested negative for 
the virus, but must be tested periodically, offi  cials said.”38

If Tennessee law explicitly stipulates that there must be a “signifi cant 
risk of transmission,” why was risk never mentioned in these proceed-
ings? Perhaps it is because many Americans mistakenly believe that 
HIV is transmitted through saliva. In 1985, for example, a New York 
Times–CBS poll found that 32 percent of Americans believed that kiss-
ing could transmit HIV.39 In 2001, a Kaiser Family Foundation poll 
found a remarkably similar proportion—31 percent—of Americans still 
held this belief.40 Five years later, the Kaiser Family Foundation found 
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that the number of Americans who believed HIV could be transmitted 
through kissing had actually increased to 37 percent. Although polling 
data specifi c to Tennessee is not available, a 2015 survey of residents of 
a Southern neighbor, Georgia, found that 33 percent of respondents 
believed kisses can transmit HIV.41

Layered on top of this pervasive belief about HIV is the fact that 
these cases involved HIV-positive defendants engaging in what police 
characterize as assaultive behavior against law enforcement. In short, 
prosecutors may not have felt that they needed to prove that spitting, 
biting, or getting blood on the uniform of an offi  cer posed a signifi cant 
risk because many Americans would simply presume that having HIV 
necessarily makes these defendants a threat.

The cases against the defendants discussed in this section reveal an 
important distinction in how HIV stigma operates in American court-
rooms.42 Prosecutors and judges in Jeff rey’s and Brenda’s cases invoked 
explicit stigma in their rhetoric about HIV and people living with the 
disease. They explicitly labeled Brenda as a selfi sh “carrier of death” 
and Jeff rey as handing out “death notices.” This rhetoric served to cre-
ate the illusion of harm in the absence of evidence that these defendants 
endangered their partners. The case against Ronald, on the other hand, 
exhibits implicit stigma, an unspoken, unconscious form of bias. 
Although the prosecutor did not use the same kind of explosive rhetoric 
that the prosecutors in Brenda’s or Jeff rey’s case used, the case against 
Ronald implicitly relied on the notion that spitting poses a “signifi cant 
risk” (a notion then disseminated to the public through the media, 
which reported that the offi  cer in question “must be tested”).

As the rest of the chapter will demonstrate, the stigma codifi ed into 
case law through these early convictions had implications for years to 
come. Despite the introduction of eff ective treatment in 1996 that 
reshaped HIV into a chronic, manageable disease, the stigma of these 
early years appears to trump science.

“death to innocent third parties”: hiv on 
trial in an era of effective treatment

In 1999, Oakland County, Michigan, prosecutors charged Franklin C. 
for not telling a new roommate that he was HIV positive before they 
engaged in oral and anal sex. According to testimony, the complainant 
in the case did not ask Franklin, a thirty-four-year-old White gay man, 
about his HIV status until the following day. When the defendant then 
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revealed his HIV status, the complainant “basically freak[ed],” returned 
home, found the defendant’s HIV medication, and went to a hospital 
where he was prescribed post-exposure prophylaxis (a course of medi-
cine that can reduce one’s risk of contracting HIV after an exposure 
takes place). Hospital attendants also performed a rape kit and encour-
aged the complainant to contact the police.43 Franklin was subsequently 
charged; he pleaded not guilty and exercised his right to trial by jury.

The police had secured a signed confession from Franklin nine months 
after the alleged incident, in which he wrote, “I didn’t hide it. I didn’t say 
I was. I had took meds and had meds all over my room, et cetera. I had 
thought he knew.”44 However, Franklin testifi ed that he had, in fact, told 
him that he was HIV positive. His defense also aimed to counter the 
prosecution’s claim that Franklin had exposed the complainant to “that 
deadly virus” by arguing that Franklin’s viral load (the amount of virus 
in his blood) was “undetectable” and thus the risk of transmission was 
low.45 As discussed in chapter 2, studies now defi nitively show that treat-
ment renders people living with HIV virtually noninfectious.46 However, 
although many had long suspected this to be the case, nearly a decade 
would pass after Franklin’s trial before any major scientifi c statement on 
the subject (the “Swiss statement” of 2008).47 Given the signed confes-
sion and a recent Michigan Supreme Court ruling upholding the statute’s 
constitutionality, basing the defendant’s defense on viral load may have 
been the only strategy apparent to his counsel.48

The prosecution argued that the defendant was obliged to disclose 
even if his viral load was undetectable: “It’s like saying, ‘Well, I’m only 
a little bit pregnant.’ I mean, you’re either pregnant or you’re not preg-
nant.”49 In explaining his argument, the prosecutor directly quoted 
from the recent Michigan Court of Appeals decision in People v. Jensen 
(On Remand) (1998), which had affi  rmed the HIV disclosure law’s con-
stitutionality, in part, by ruling that not disclosing one’s HIV status 
leads to “death to innocent third parties”:

If you know you have AIDS or you know you have HIV and you don’t dis-
close, well, what does that achieve? “Only further dissemination of a lethal, 
incurable disease, in order to gratify the sexual or other physical pleasure of 
the already-infected individual.” And I am reading off  of something here 
because I don’t want to get the words wrong . . . “Indeed, the probable 
results accompanying the nondisclosure are fairly predictable: Death to 
innocent third parties.”50

In only four of the fi fty-eight Michigan cases (and fi ve of the forty-three 
Tennessee cases) did the complainant or complainants allege to have 
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contracted HIV from the defendant—less than 10 percent overall. 
Despite this, prosecutors and judges (and even the Michigan Court of 
Appeals) frequently invoked analogies to murder and death sentences 
throughout the study period.

Because jury trials were rare in these cases, the defense and prosecu-
tion rarely engaged in arguments over HIV in contesting the defendant’s 
guilt; the vast majority of defendants pleaded guilty or no contest at the 
outset. In that sense, Franklin’s case is quite rare. For example, none of 
the three defendants found guilty at trial in Tennessee raised any issues 
related to HIV in their defense; instead, those cases boiled down to 
whether or not the jury believed the complaining witness’s testimony. In 
general, beyond securing medical records to prove that the defendant 
had been diagnosed as HIV positive, prosecutors rarely need more than 
the testimony of the complainant in order to press charges. For these 
reasons, the fact that Franklin’s viral load was even brought up as a 
potential factor makes his case unique. His sentencing hearing, on the 
other hand, closely resembles the way that HIV was litigated in Michi-
gan and Tennessee courtrooms.

When a felony defendant in Michigan is sentenced, the judge com-
pletes a spreadsheet containing an assortment of variables that assigns 
points based on the severity of the crime in question. The higher the 
score, the more time the defendant will spend behind bars or on proba-
tion. Although courtroom testimony directly showed that Franklin’s 
partner tested HIV negative after the incident, the prosecutor argued 
that the off ense variable (OV) for “physical injury to a victim” should 
be scored at 25 points, defi ned as “life threatening or permanent inca-
pacitating injury occurred to a victim.”51 Despite defense objections, the 
judge agreed and added 25 points to his off ense score: “I cannot think 
of anything more life-threatening.”52 Scolding Franklin for his “callous 
disregard for life,” the judge ultimately sentenced Franklin to fi fty-eight 
months to fi fteen years in prison.53

Commonly used HIV tests have a window of up to six months 
between an exposure and the ability to detect an infection—although 
the CDC reports that 97 percent of people will develop detectable anti-
bodies within three months after infection.54 (Called antibody tests, 
these tests do not test for the virus but for the body’s immune response 
to it.) Yet, in a dozen cases analyzed for this chapter, prosecutors and 
judges invoked the lingering possibility of infection, even in cases where 
the window period had clearly lapsed. This rhetoric served to create the 
illusion of harm in order to justify harsh punishment. For example, 
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Montcalm County, Michigan, offi  cials sentenced Gerald C., a thirty-
two-year-old White man, eight months after the last sexual encounter 
alleged by four women. The prosecutor had argued that “they’re not 
out of the woods yet. They still may come down with this fatal dis-
ease.”55 The judge agreed, sentencing Gerald to thirty to forty-eight 
months in prison: “You have impacted, as [the prosecutor] has indi-
cated, you know, potentially given four others a life sentence and that’s 
something this Court cannot overlook.”56

In Tennessee courtrooms, some victims made dramatic claims about 
the possibility of becoming infected years after having sex with the 
defendant. Tennessee law expressly allows crime victims to testify at sen-
tencing to provide what is known as “impact testimony” about the 
impact the crime had on their life.57 The inaccurate testimony of victims 
who had no medical training or expertise has aff ected sentencing in some 
cases. For example, Antonio F. pleaded guilty in 2004 in Davidson 
County Circuit Court to charges that he failed to disclose to a woman 
with whom he had an ongoing sexual relationship. Antonio was sen-
tenced eight months after their relationship ended. The woman testifi ed 
that she had so far tested negative, but added, “I can show up positive 
anywhere up to ten years.”58 The prosecutor drew on these statements to 
argue for harsh punishment, saying that the woman has “to go for the 
next ten years and wonder what is going to happen” with her life.59 This 
argument appeared to hold sway over the judge, who ruled that Antonio 
would serve ten years’ probation—by far the lengthiest probation term 
handed down in either state. As part of his sentence, the judge ordered 
him to pay for the woman to be tested daily during that ten-year period: 
“That means for ten years you are also going to be paying for . . . the 
amount of money it takes them to test every day. I don’t care if they’ve 
got TennCare or other insurance. I want you to pay for their testing.”60

Scott B., a thirty-six-year-old White male, pleaded guilty in 2007 in 
front of the same Davidson County Circuit Court judge, Judge Cheryl 
A. Blackburn., who had previously heard Antonio’s case. Scott admitted 
having sex twice with a woman he was dating without disclosing his 
HIV-positive status. Four months after their sexual contact ended, the 
woman took the stand at Scott’s sentencing hearing to claim that she 
would never know whether or not Scott infected her:

Complainant: I’m still taking tests. I just got done with my three-month test, 
and I came back negative. But there are a lot more tests, I’m nowhere 
done. I’m nowhere in the clear. . . . I just got done with my three-month 
test and I have a six-month test and I have a year test and a two-year 

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



146  |  The Criminalization of Sickness

test. . . . I think I even have a fi ve-year test if the two-year test comes back 
negative.

Prosecutor: Okay. At any point can they say defi nitively that you do not 
have it?

Complainant: I mean, there’s never any time because people have showed 
up like ten, twelve, fi fteen years later with it.61

She concluded her testimony by imploring Judge Blackburn to hand 
down the maximum sentence: “Right now my tests have come back 
negative, but that’s not saying that they’re always going to come back 
negative. And three years is not worth the value of a life.”62 The prose-
cutor parroted the woman’s testimony, arguing that the woman’s anxi-
ety should render Scott ineligible for a diversion sentence that would 
have resulted in his record being expunged after a period of probation.63 
“The best case scenario is a lifetime of uncertainty for her,” he argued.64 
“She’s got to be worried about this and . . . got to tell everybody that 
she’s going to have a relationship with about it, . . . Three years is not 
suffi  cient for that type of thing.”65 Ruling the crime “especially violent, 
shocking, reprehensible,” Judge Blackburn agreed with the prosecutor, 
denying Scott both diversion and probation, and sentencing him to the 
maximum—three years in prison—for “destroy[ing] somebody’s life.”66

It is important to note that the lingering possibility of infection did 
not always sway judges to apply sentence enhancements. In 1998, for 
example, Chester B., a thirty-one-year-old Black man, pleaded guilty in 
Hamilton County, Tennessee, to charges that he failed to tell a woman 
he was having sex with that he was HIV positive. Although she had 
tested negative six months after the encounter, a representative from 
Chattanooga CARES, an AIDS service organization, testifi ed that “we 
do advise people to continue testing for a full year.”67 The judge 
expressed concern that, although the woman “has been clear up to this 
point . . . we don’t know that she’s going to be permanently clear.”68 
The judge even went on to compare the crime to murder: “It’s, I guess, 
analogous to putting a couple of bullets in a revolver and spinning the 
chamber and pointing at somebody’s head and pulling the trigger, 
because it’s a very signifi cant death, it does create a risk of death, not 
just serious bodily injury, but death.”69 Despite these explicitly stigma-
tizing comments (comparing HIV to a bullet that kills instantly, people 
living with HIV to weapons, and the risk of transmission to the one in 
six of Russian roulette), the judge rejected applying the sentence 
enhancement factor for putting another person at a risk of death. How-
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ever, he did so because he believed that putting the victim at risk of 
death is “part of the underlying off ense”—thus, applying the aggravat-
ing factor would be “double-dipping.”70 Although the judge did not 
apply that particular sentence enhancement factor, he did deny Chester 
probation because he believed the HIV exposure law needed “teeth” to 
work.71 He sentenced Chester to four years in prison.

In both Michigan and Tennessee courts, one way that prosecutors 
and judges frequently made sense of the criminal cases before them was 
to compare HIV to a lethal weapon. In Chester’s case, the judge was 
merely ad-libbing in front the courtroom, presumably in order to shame 
the defendant and communicate the threat he saw in the defendant—
similar to the judge in Brenda’s case remarking that she was “carrying a 
deadly weapon.” But in some cases, that metaphor became material 
during sentencing. Valerie J., a fi fty-four-year-old heterosexual White 
woman, was convicted in both Clare and Isabella Counties, Michigan, 
in 2010 for not disclosing her status to the same male partner. In one of 
those counties, the judge and prosecutor debated whether they should 
score the off ense variable marked for “aggravated use of a weapon” at 
20 points, defi ned as “the victim was subjected or exposed to a harmful 
biological substance, harmful biological device”:72

Judge: Any comment, [prosecutor], on OV two? That’s like the use of a 
weapon . . . . Do you think it fi ts?

Prosecutor: I looked at that and I think it does. I looked up the defi nition of 
the harmful biological device. . . . Yeah, it says it means a bacteria, virus 
or other micro-organism or toxic substance derived from or produced 
from an organism that can be used to cause death, injury or disease in 
humans, animals or plants. So I do think that that fi ts.73

The question echoes a controversial case that played out earlier that 
same year in which an HIV-positive Michigan man in Macomb County 
was charged under a law intended to combat bioterrorism after he bit a 
neighbor.74 Indeed, Valerie’s defense attorney specifi cally cited the judge’s 
ruling in the Macomb County case, which dismissed the bioterrorism 
charge on the grounds that being HIV positive in itself does not consti-
tute the unlawful manufacture or possession of a harmful biological sub-
stance.75 The Clare County prosecutor countered, “If we want to talk 
about aggravated use, the fact that she continued to have sexual rela-
tions . . . each time, placing him in risk of loss of his life, I think it’s an 
appropriate scoring.”76 While he noted his respect for his Macomb 
County colleague’s opinion, Clare County judge Thomas Evans agreed 
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with the prosecutor and ruled that “the bodily fl uids; specifi cally, the 
vaginal fl uids of an HIV positive woman do contain a potentially harm-
ful biological substance and, therefore, the Court does fi nd the award of 
the points is appropriate.” The judge in Isabella County agreed. Valerie 
was sentenced to eleven months in jail in Isabella County and seventeen 
to forty-eight months in prison in Clare County.

These cases reveal how crime victims and prosecutors can infl uence 
the way that judges utilize the various sentencing levers at their dis-
posal. In Antonio’s case, the victim’s erroneous claim that she must wait 
ten years to defi nitively know whether he infected her with HIV appears 
to have directly infl uenced the ten-year probation term handed down by 
the judge. In Scott’s and Chester’s cases, judges relied on the victims’ 
potential infection—at least in part—as a rationale for denying them 
probation. In Valerie’s case, the prosecutor’s argument that HIV should 
be considered a weapon increased her presumptive sentence. In the end, 
however, these cases reveal the discretionary power of judges in HIV 
exposure and nondisclosure cases to interpret technical matters that can 
directly infl uence sentencing.

“that’s not in the statute”: punishing the 
illusion of harm

Billy T., a forty-one-year-old Black man, was convicted in Washtenaw 
County, Michigan, in 2001 of not disclosing his HIV status to a woman 
with whom he had sex after they had smoked crack together one 
evening. The complainant initially told the police that she was raped—
“the victim of a carjacking, and a kidnaping by two unknown Black 
men.”77 However, she later admitted that she had fabricated the story 
and that she had, in fact, gone willingly to the defendant’s house seeking 
drugs and sex. Billy admitted to having sex without telling the woman 
of his HIV status, but he said that he believed he had abided by the law 
because he used a condom. Despite serious inconsistencies in the wom-
an’s account, Billy pleaded guilty to both criminal sexual conduct 
charges and a felony HIV nondisclosure charge.

At sentencing, the prosecutor argued for Billy to be sentenced at the 
top end of the guidelines: twenty-eight months. His defense attorney 
argued that Billy should be treated with leniency because he took pre-
cautions to avoid transmitting the virus. To make this case, he repeat-
edly tried to distinguish Billy’s case from a more egregious, hypothetical 
case: “He wasn’t just some predatory crack-head out there doing what-

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



HIV on Trial  |  149

ever it was that he felt and that—to hell with the consequences.” Billy 
not only used a condom, but his viral load was undetectable; he was not 
“in full-blown AIDS status and going about knowingly infecting peo-
ple.”78 The prosecutor disagreed, arguing that risk is irrelevant under 
Michigan law:

The fact that the argument is being made that [the defendant] thought that 
he was adequately protecting the Complainant, because he was wearing a 
condom. Well, that’s not in the statute. It doesn’t say if you wear a condom 
it’s only a misdemeanor or—or anything like that.79

The judge came close to acknowledging that the risk of transmission 
might matter to the case, but only in order to dismiss defense claims 
that Billy’s use of a condom made him less blameworthy: “While that 
might make—make some sense, the risk is so overwhelming in any 
regard. . . . You don’t need a statute to tell you that this is behavior 
which is just absolutely reprehensible.”80 Arguing that Billy “did manip-
ulate and take advantage of the victim,” the judge agreed with the pros-
ecutor’s recommendation and sentenced Billy to twenty-eight to sev-
enty-two months in prison.81

The scientifi c literature available at the time, however, showed that 
the risk in Billy’s case was far from “overwhelming.” One widely cited 
study published in 1999, for example, estimated condoms to be 87 per-
cent eff ective at preventing heterosexual HIV transmission.82 Another 
widely cited study published in 1998 estimated the per-incidence risk of 
male-to-female vaginal transmission without a condom to be roughly 1 
in 1,000.83 Thus, had the judge consulted the scientifi c literature avail-
able at the time, he would have discovered that contemporary scientists 
estimated the theoretical risk of male-to-female HIV transmission dur-
ing condom-protected vaginal intercourse to be 1 in 7,500. Today, more 
recent studies have demonstrated that Billy’s undetectable viral load 
would have even further reduced the risk of transmission. Even using 
the conservative estimate that HIV treatment reduces the risk of hetero-
sexual transmission by 96 percent, one could estimate the risk of trans-
mission in Billy’s case to be roughly 1 in 190,000—a risk so low as to 
be negligible. Given even the evidence available to the sentencing judge 
in 2001, describing a 1 in 7,500 risk of transmission as “overwhelm-
ing” appears far-fetched.

While there were many cases in which the level of risk was arguably 
small to negligible, some might contend that any level of risk is suffi  -
cient grounds for prosecution. The most persuasive examples of the 
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illusion of harm punished under HIV disclosure and exposure laws 
would be cases in which the complainant was exposed to no risk at all. 
Such is the case against Melissa G., a twenty-three-year-old White 
woman arrested in Cass County, Michigan, in 2009 after police raided 
the strip club where she was employed. The prosecutor justifi ed the raid 
by describing the club as a “dangerous common nuisance due to ongo-
ing drug activity, prostitution and repeated acts of lewd behavior.”84 
Initially charging Melissa with prostitution and drug-related off enses, 
the prosecutor tacked on felony HIV disclosure charges after it was 
discovered that she was HIV positive. In order to minimize time spent 
in jail, Melissa accepted a plea deal. During an otherwise routine plea 
hearing, the detective testifi ed as to what allegedly transpired between 
Melissa and her client, a confi dential informant:

Prosecutor: Let me focus you particularly on a situation involving a pene-
tration with his nose or nasal area of his face.

Detective: He would pay her twenty dollars a song for a lap dance, and on 
this occasion she was topless, she began dancing, started grinding on him, 
trying to arouse his penis. At one point she exposed her vagina area to 
him and placed it on the tip of his nose and began grinding on his nose 
with her vagina.

Prosecutor: Did the confi dential informant indicate that his nose actually 
went inside or penetrated her vaginal area?

Detective: Yes, it did.85

There are many conceivable pathways for HIV to be transmitted during 
intimate contact; nasal-vaginal penetration is not among them. Yet at 
sentencing, the prosecutor alleged that Melissa’s actions “clearly threat-
ened the health and safety of specifi c individuals as well as the general 
public. The disease she carried is terminal.”86 Judge Michael E. Dodge 
sentenced Melissa to fi ve months in jail and she will be labeled a felon 
for the rest of her life.

In Tennessee, spitting and biting prosecutions continued well into the 
study period. Although the majority of these cases (fi ve out of seven) 
involved alleged altercations between defendants and police offi  cers, this 
was not always the case. In July 2010, David S. attempted suicide. David, 
a thirty-six-year-old White gay man, was found in a “bathtub full of 
blood” and taken to a local hospital for treatment and monitoring.87 His 
same-sex life partner came to visit him in the hospital, and an argument 
broke out. A hospital attendant demanded that David’s life partner leave, 
at which point David allegedly became very angry and pushed the attend-
ant into a wall. (Although the court records do not make clear the basis 
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for the argument, there are numerous accounts during this period of hos-
pitals denying same-sex partners access to their lovers’ hospital rooms.88) 
When the attendant then grabbed David to defend himself, David bit the 
attendant on the forearm. Hospital staff  called the police, who arrived at 
the emergency room just after midnight that evening; David was subse-
quently charged under Tennessee’s felony HIV exposure law.89

At sentencing, his publicly appointed defense attorney stated that 
they entered a plea on the charge “because of the proof against my cli-
ent, and quite frankly, because of his previous criminal history.”90 Dav-
id’s criminal history that included assaulting a police offi  cer and lewd 
and lascivious conduct—a charge that led to being registered in Tennes-
see as a sex off ender. Despite the fact that Tennessee statute explicitly 
requires demonstrating a “signifi cant risk of transmission,” contesting 
the charges at trial could have resulted in much more severe penalties 
being imposed because of his criminal history. In this sense, David is 
like many defendants in the United States who enter pleas rather than 
contest their charges, even in cases where they do not believe themselves 
to be guilty. Poor defendants like David may do so because they cannot 
aff ord to post bail, meaning that they must remain in jail for months or 
even years as they await trial; a guilty plea can off er the prospect of a 
timelier release (albeit on probation and with a criminal record).91

In spite of David’s plea, the prosecutor argued that the judge should 
sentence David to prison, denying him probation because his suppos-
edly impending death would make rehabilitation all but impossible: 
“There’s a lack of potential for rehabilitation due to the fact that this 
man has the sword of Damocles hanging over his head now.”92 When 
David took the stand, the prosecutor went so far as to allege that the 
defendant also exposed the victim to hepatitis and methicillin-resistant 
Staphylococcus aureus (MRSA). However, he seemed to have a shaky 
understanding of either disease or the defendant’s medical record:

Prosecutor: And did you also say that in addition to—you said you did not 
have the hepatitis, correct? . . . .

Defendant: No, sir, I was tested in 2005 and the test was negative.

Prosecutor: Negative, I’m sorry. . . . Okay. But you did have MRSA, is that 
correct?

Defendant: MRSA, sir, is an air-born virus almost like anthrax. It’s in hospi-
tals, courtrooms, schoolrooms. It only aff ects people with a weakened 
immune system and the elderly.

Prosecutor: I understand, but it can be transmuted [sic] by bodily fl uid, too, 
can it not? And that’s another risk this man is facing as well, correct?
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Defendant: Whenever I was tested at [the hospital] I was treated for it with 
a drug called—uh . . .

Prosecutor: It’s basically a fl esh eating staph infection, isn’t it?

Defendant: I was treated and successfully. It dissipated at [the hospital].

As David pointed out to the prosecutor, MRSA is a common infection 
among the elderly and hospital patients. However, a study published in 
Annals of Internal Medicine in 2008 cited a series of cases involving 
HIV-positive gay men in U.S. urban centers.93 Gay men’s health advo-
cates criticized media outlets who sensationalized the study’s fi ndings 
with headlines declaring that gay men were “spreading” a “fl esh-eating 
super bug.” Activists described such reports as stigmatizing because they 
implicitly blamed gay men for “spreading” the disease, because they 
overemphasized a rare presentation of the disease (necrotizing fasciitis), 
and because they failed to clearly communicate that MRSA is generally 
treatable.94 Although Tennessee law makes no mention of MRSA, the 
prosecutor’s rhetoric suggests he may have been nonetheless attempting 
to stain David’s case with the stigma of both HIV and MRSA.

Like the vast majority of cases brought under both Michigan and 
Tennessee law, no medical evidence was presented to link biting to a 
signifi cant risk of transmitting HIV as seemingly required under the law. 
Nonetheless, the judge viewed David as potentially homicidal, noting 
that “an intentional biting, under the circumstances, you know, I think 
this similar thing sometimes have been brought as attempted murder.”95 
He measured the seriousness of the off ense, in part, by the anxiety 
infl icted on the bitten hospital attendant and by the possibility that, 
despite nearly a year having passed since the incident, he might yet 
become infected with HIV: “It’s an act of exposing someone to a very 
serious incurable condition, and certainly the fact that the victim . . . 
has been in a state of anxiety for a year already, and maybe will have to 
have some issues of anxiety for another several months.”96 Citing these 
concerns, the judge denied David probation and sentenced him to three 
years in prison.

Taken together, the convictions of Billy, Melissa, and David reveal 
the argument that HIV-specifi c criminal laws protect the public from 
harm to be false. Although extreme in their tragic absurdity, these cases 
reveal the contours of HIV criminalization in America: that a woman 
can be made into a felon for allowing a man’s nose to penetrate her, that 
a suicide patient can be imprisoned for biting a hospital attendant, and 
that heterosexual sex with a condom can be ruled an “overwhelming” 
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risk. Underneath the illusion of harm lies a naked, uncomfortable truth: 
the punishable off ense in these cases is merely being HIV positive.

punishing hiv

Although prosecutors and judges routinely compared HIV to a death sen-
tence and defendants to murderers, the research for this chapter uncovered 
only one death associated with a criminal case. William K., a fi fty-two-
year-old White gay man, was convicted in Allegan County, Michigan, in 
2004 after being accused of not disclosing his HIV status to a casual male 
sex partner before engaging in receptive anal intercourse. At sentencing, 
William told the court that he was unaware that the law existed and that 
he thought he was protecting his partner by using a condom. Unsympa-
thetic, the judge suggested that William might have killed his partner.

Defendant: I had no idea that the law even existed, and I know that igno-
rance is not a justifi cation of it but I did what I thought I was supposed to 
do. We did it safely and I thought that was the way it was supposed to be 
done

Judge: It never occurred to you that you might kill the man?

Defendant: I was recently diagnosed. I mean we practiced safe sex which is 
basically the only thing you can do.

Judge: Well, I guess if you knew what you had when you did this there’s always 
a huge risk that you could infect somebody with a horrible disease.97

As in so many of the proceedings brought under Michigan and Tennessee 
law, the judge introduced no evidence to support the claim that there was 
a “huge risk” to his partner—ignoring the contemporary research that he 
might have turned to in order to estimate the odds of transmission from 
a receptive to insertive anal sex partner while using a condom (roughly 1 
in 12,820, using estimates published in 1999).98 Nonetheless, in August 
2004, the judge sentenced him to twenty-four months’ probation.

Nearly a year later, William was charged with two counts of violating 
his probation. His alleged violation: “The fi rst would be Count 1, viola-
tion of Term #3 in that the defendant failed to provide a truthful report 
to [his probation offi  cer], specifi cally by lying about his attendance at 
treatment. Count 2, violation of Term 3.3 in that the defendant failed to 
attend his specifi ed treatment as directed.”99 In short, William was 
arrested for not seeing his therapist and for telling his probation offi  cer 
that he had. While such a minor infraction might appear petty to those 
unfamiliar with the criminal justice system, technical violations such as 
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William’s can result in a judge revoking the defendant’s probation and 
ordering incarceration.100 On August 5, 2005, William was arraigned on 
probation violation charges; he was nonresponsive when the judge asked 
him a question, and then later complained that he did not feel well and 
asked to sit throughout the proceedings.101 The prosecutor successfully 
argued for a “signifi cant bond” (set at $10,000) to keep William behind 
bars while he awaited a contested hearing on the charges.102

At the contested hearing, William represented himself (what’s known 
as pro se representation) and appeared ready to plead guilty to the sec-
ond count, but he explained that he had trouble getting in touch with his 
provider—complicated by the fact that his preferred provider was mov-
ing away: “It was hard for me to get a hold of him. And so would call 
and leave him messages and then not get returned phone calls back. . . . 
I didn’t even know he was leaving. Now I have to fi nd somebody else 
who is really good at what they do.” The judge appeared frustrated with 
William’s hedging on pleading guilty—telling him repeatedly that “I 
don’t care.” William, for his part, appeared confused as to what was 
happening and what his legal options were at the hearing:

Judge: Well, let’s put it this way [William]. Either you missed treatments 
that you were supposed to go to or you didn’t. You can either plead guilty 
or not guilty, I don’t care which way you go. I just need to have a defi ni-
tive statement. . . .

Defendant: Why didn’t they check with him?

Judge: Look, I can’t answer you. I don’t know anything about it, period. I 
don’t know whether you went, whether you didn’t go, all I can either take 
your plea and you admit that you didn’t go or we have a hearing and I’ll 
decide if they have evidence that says you didn’t go. You’ve got your 
choice. What do you want to do?

Defendant: Can I change the hearing later or not?

Judge: No. If you have a hearing—you’re here today for a hearing. We’re 
either going to have a hearing or you’re going to enter a plea, one of the 
other. I don’t care which.

Defendant: Can I plea bargain something?

Judge: Talk to the prosecutor. Go ahead, talk to him. I don’t care. (italics 
added)103

After a repeated back and forth with the prosecutor, they failed to come 
to an agreement and William declared that he wished to contest the 
charges. Although he could have ordered a continuance to give William 
time to sort out his legal issues, the judge immediately opened the hear-
ing and called William’s probation offi  cer to the stand. After the prose-
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cutor briefl y questioned the offi  cer, the judge then turned to William to 
present his defense.

Judge: [William], it’s your opportunity to present testimony or evidence. Do 
you have any testimony you want to present?

Defendant: I guess I’m just a little confused.

Judge: Well, you said you wanted a hearing, you weren’t going to plead, 
we’re having the hearing. You have testimony against you. The prosecu-
tor has put his case in.

Defendant: The other—I’m sorry. The other gentleman told me that we 
would have a trial and do all that kind of stuff .

Judge: We are having a trial right now. This is the day set for your contested 
hearing.

Defendant: Well, he told me we would have it next month.

Judge: I don’t care what he told you. We’re not having it next month, we’re 
having it today. (italics added)

William continued by explaining that, while he did miss some sessions, 
he was sick and it was diffi  cult to get a hold of his counselor. The judge 
promptly found William guilty of violating his probation: “Now I don’t 
know that you did so because you’re a mean, evil person, you probably 
were sick but it doesn’t matter, you violated the terms and conditions of 
your probation order so you’re guilty as charged.”104

Bond was continued at $10,000, leaving William incarcerated as he 
awaited his September 16, 2005, sentencing. William would not appear 
again in court, however; he died eleven days later, on August 29, just 
days before he was to be sentenced for not seeing his therapist.105 He 
was pronounced dead upon arrival at a regional hospital; the offi  cial 
causes of death listed on his death certifi cate are cryptococcal meningi-
tis (a fungal infection associated with untreated HIV) and “advanced 
AIDS/HIV.”106 Although a medical doctor might say that William died 
of AIDS-related complications, sociologically speaking, the legal pro-
ceedings against him seem at the very least to be a complicating factor. 
Although the judge accused William of potentially killing his partner, it 
was William who would ultimately not survive the allegations.

• • •

William’s tragic case refl ects many of the critical problems faced by the 
poor when interacting with the American criminal justice system—par-
ticularly how technical probation violations can create a vicious cycle 
of supervision and punishment. Unable to aff ord to hire a lawyer to 
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represent him, William appeared to stumble through the probation vio-
lation hearings, unaware of how they would unfold. But while Wil-
liam’s case resembles many non-HIV related cases, his death reveals 
how HIV can compound these factors for people living with HIV. If the 
goal of probation was to rehabilitate William and promote his well-
being, the system clearly failed.

More broadly speaking, William’s case reveals the bluntness of the 
law as a tool for managing social problems. William was ordered to see 
a health care provider—and for failing to do so, he faced being locked 
up. As studies on addiction have demonstrated, punishment is not an 
eff ective way to handle medical problems.107 Health care providers are 
encouraged to demonstrate compassion, not scorn.108 The courtroom is 
a place for punishment, the hospital a place for recuperation. The tools 
for one job appear not well-suited to accomplish the goals of another.

As this chapter demonstrates, in order to put HIV on trial in Ameri-
can courtrooms, judges and prosecutors translate HIV from the lan-
guage of medicine (risk, treatment) to the language of the law (harm, 
punishment). Judges and prosecutors conduct this translation through 
the language they use to discuss and interpret the cases. HIV is not a 
virus or a chronic disease, but a “deadly weapon.” Defendants are not 
merely people living with HIV; they are potential killers. These analo-
gies assign blame and establish victimhood in a system that deals in 
prisons and handcuff s rather than hospitals and pills.

The language used in court by victims, prosecutors, and judges is not 
just meaningless banter: their implicitly and explicitly stigmatizing rhet-
oric creates the illusion of harm in these cases, a veil under which pros-
ecution and conviction seem the logical response to the defendant’s 
actions. The words used to describe and represent HIV (“a death sen-
tence”), the risk of transmitting HIV (“Russian roulette”), and HIV-
positive defendants (“carrier of death”) matter. That such highly stig-
matizing and woefully ignorant views can shape the court’s decisions is 
inextricably tied to broader political and power struggles in American 
society. For example, that so many Americans are so ignorant of HIV is 
at least partially a result of impoverished sexual education standards in 
many states. It is also the product of a media landscape in which HIV is 
represented as a disease impacting the “4-H club”—thus mitigating the 
need for many Americans to better understand it. If all the people in the 
courtroom were required to discuss HIV in medically accurate terms, it 
would be far more diffi  cult to build a criminal case against many of the 
defendants.
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The translation achieved through this stigmatizing discourse from 
“sickness” to “badness” is what sociologists would describe as a “moral 
passage.”109 It is not unique to HIV; other conditions, such as excessive 
drinking, have been relabeled as disease and in some contexts as crime 
(when pregnant, for example).110 This transformation from disease to 
crime explains why medical evidence was largely irrelevant in trial 
courts. Indeed, in only one criminal case did a prosecutor or judge 
describe HIV in medically accurate terms as a manageable or chronic 
disease.111 This refl ects the fundamentally diff erent ways that prosecu-
tors and doctors make sense of the social world: whereas the prosecu-
tors assign blame, promote justice, and impose due punishment, doc-
tors are supposed to remain neutral, promote health, and off er treatment. 
What might seem like compelling evidence to a doctor (viral load, con-
dom use, and so on) may seem entirely irrelevant to a prosecutor—and 
vice versa.

To better explain the implications of this moral passage, the next 
chapter explores which communities are being prosecuted and con-
victed under HIV-specifi c criminal laws. Although activists charge that 
the enforcement of these laws follows discriminatory patterns based on 
race and sexuality, the data tell a more complicated story.
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During the summer of 2014, an explosive arrest was splashed across 
Midwestern newspapers: Michael J., then twenty-two years old, stood 
accused of exposing six male partners to HIV without telling them he 
was HIV positive; two allegedly contracted the disease. A young Black 
man in a conservative county in Missouri, Michael and the accusations 
against him quickly became a fl ashpoint for racial and sexual politics. 
The fact that Michael went by the highly racialized name “Tiger Man-
dingo” on gay dating social networking applications made the case 
immediate fodder for virulently racist White supremacy websites that 
bashed both Michael and his partners for engaging in “bestiality.”1 
News media frequently referred to that name while featuring sexually 
charged pictures of Michael downloaded from social media. A critic of 
such coverage lamented, “Arrested and charged in an overwhelmingly 
white community where anti-gay beliefs are widespread, the gay, black 
‘Tiger’ never stood a chance.”2

Activists charged that Michael’s case demonstrated how HIV exposure 
and disclosure laws disproportionately impacted gay Black men. Eighty-
nine Black gay men—including writers, activists, and academics—penned 
an open letter to Michael to express their solidarity with him in the days 
before his trial was set to begin in May 2015. In the letter, the authors 
pointed out that “legally requiring disclosure privileges the lives of White 
people not living with HIV over Black people who are living with HIV. 
These laws feed into stereotypes that assume Black gay men are irrespon-

 chapter 6

Victim Impact
HIV Threat and the Disparate Impact of 
HIV Criminalization
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sible and hypersexual.”3 The fact that Michael was set to be tried just ten 
miles away from a town that had come to symbolize racial injustice in 
America, Ferguson, only exacerbated the sense among activists that 
Michael was the target of a racist and homophobic witch hunt.4

Critics noted that of the fi fty-one potential jurors, “about half” 
raised their hand when asked whether they believed being gay was a 
choice.5 Moreover, court transcripts reveal that seventeen potential 
jurors stated in court that they believed being gay was a sin.6 Although 
only one of those seventeen was ultimately selected, the prevalence of 
homophobic attitudes confi rmed the belief of some critics that the case 
was stacked against the defendant—especially because all but one of the 
selected jury panel was White.

At trial, charges of racism ratcheted up as the prosecutor built a case 
that seemed to reinforce racist, predatory images of Black male sexual-
ity.7 For example, despite the fact that Missouri’s law is extremely 
broadly written so as to punish a wide range of HIV exposures regard-
less of risk, the prosecutor repeatedly raised allegations that the defend-
ant refused to use condoms because his penis was too large. In his open-
ing statements, the prosecutor stated: “He had asked the defendant to 
wear a condom. . . . The defendant refused, claiming, falsely, that they 
don’t make condoms in his size and so they had unprotected inter-
course.”8 Regarding another count involving a diff erent complaining 
witness, the prosecutor recounted a similar story: “He provided [Michael] 
a condom and said here, put this on. The defendant complained it was 
too tight and then claimed it broke and took it off .”9 He went on to 
describe especially lurid details about the encounters, including some 
that bore no relationship to HIV or its transmission risk, such as “dip-
ping that HIV mixed semen in [the complainant’s] face.”10

In some ways, Michael’s case resembles those reviewed in the previ-
ous chapter. For example, complainants reported testing an extraordi-
nary, unnecessary number of times to confi rm their HIV-negative status, 
while HIV was a framed as a “deadly” disease (although the defense 
countered this characterization). What is exceptional about Michael’s 
case, however, is not the role that HIV fi gured in his prosecution but the 
way that race loomed over his trial. Race provided a lens through which 
observers interpreted the case’s particularities, leading many to con-
clude his conviction was a foregone conclusion under a legal system 
that overtly discriminated against Black gay men.

Michael’s case, of course, was not the fi rst HIV-related prosecution 
to be clouded by accusations of racism. Perhaps the most widely 
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reported such case involved a nineteen-year-old New York defendant, 
Nushawn W., accused in 1996 of infecting nearly a dozen young 
women—many of them White and some of them underage (described in 
chapter 2). As New York does not have an HIV-specifi c criminal law, 
Nushawn was tried and convicted under criminal sexual conduct laws. 
A book examining the media spectacle surrounding his case, Notorious 
H.I.V., reveals how the politics of race, class, and sexuality fomented 
the public outcry.11

Years later, as Nushawn was approaching his expected release from 
prison in 2008, New York correctional offi  cials used a state law enacted 
in 2007, the Sex Off ender Management and Treatment Act, to justify 
keeping Nushawn behind bars indefi nitely under a program known as 
“civil confi nement” (briefl y described in chapter 1). Although keeping 
criminals behind bars long after their sentences have ended would seem 
in confl ict with constitutional protections against double jeopardy, the 
Supreme Court ruled in Kansas v. Hendricks (1997) that indefi nitely 
detaining sex off enders was not punishment at all; rather, “civil confi ne-
ment” amounted to a kind of “treatment” and thus was constitution-
ally sound.12 Nushawn was still behind bars at time of publication, after 
a New York State Court of Appeals decision in 2016 rejected his bid for 
freedom.13

Nushawn’s ongoing legal battle and Michael’s sentence to thirty 
years in prison would appear to reinforce critics’ arguments that states 
aggressively fi ght to keep young HIV-positive Black men behind bars for 
the majority of their lives. This chapter attempts to bring science to bear 
on these claims of racial injustice by evaluating evidence of discrimina-
tion under state HIV exposure and disclosure laws. Specifi cally, this 
chapter analyzes an original dataset of convictions under six state HIV-
specifi c laws to address several questions. First, are Black men—gay or 
straight—disproportionately convicted under HIV exposure and disclo-
sure laws?14 What factors might be driving such a disparity, if it exists? 
Second, when Black men are convicted under these laws, are the sen-
tences handed down by judges more severe than the sentences imposed 
on White men? What can social science tell us about which factors 
might shape any observed sentencing disparities?

This chapter wrestles with these questions in order to off er a specifi c 
diagnosis for how race, gender, and sexuality shape the application of 
HIV-specifi c criminal laws. With a more precise account of how the law 
is enforced against diff erent communities, policy experts might be better 
positioned to evaluate diff erent reform proposals—and activists might 
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better lobby for them. The chapter begins with an analysis of the demo-
graphic characteristics of defendants convicted under HIV disclosure 
and exposure laws. Then, the chapter turns to sentencing data to exam-
ine whether there are disparities in how particular groups are punished 
under the law.

evidence of discrimination? understanding 
form, basis, and context

Over the past decade, stark, depressing statistics from social research 
have galvanized some Americans to consider the devastating impact of 
mass incarceration on communities of color. One 2004 paper, for exam-
ple, found that nearly 60 percent of Black men who were born between 
1965 and 1969 and who dropped out of high school went to prison by 
1999—compared to just 11 percent of their White male peers.15 Advo-
cates for change have harnessed these fi gures to argue that mass incar-
ceration operates as a new form of Jim Crow, maintaining racial ine-
quality through imprisonment.16 In response, social scientists have 
sought to identify discriminatory policies and practices that might be to 
blame for these dramatic diff erences between Blacks and Whites in 
America. This section introduces three key ways to categorize discrimi-
nation that can help sharpen our understanding: the form of discrimina-
tion, the basis for discrimination, and the context for discrimination.

Form: To help researchers and policy makers make sense of discrim-
ination under the law, scholars sometimes distinguish between dispa-
rate-treatment and disparate-impact discrimination.17 Though this dis-
tinction is mostly invoked in civil law proceedings (since discrimination 
is generally a matter for civil rather than criminal courts in the United 
States), there are parallels under the criminal law. Disparate treatment 
is what most Americans probably think of when they hear the term 
discrimination; it refers to practices that explicitly treat groups diff er-
ently. A recent example of disparate-treatment discrimination under the 
criminal law is New York City’s controversial stop-and-frisk program 
under which police stopped Black and Latino youth more frequently 
than White youth (studies show that African Americans were stopped 
23 percent more often than Whites under the program).18

Disparate-impact discrimination, on the other hand, is due to practices 
that are not explicitly related to race, gender, or some other legally pro-
tected identity but nonetheless result in a disparate outcome. Perhaps 
among the most notorious disparate-impact criminal policies were the 
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1986 federal sentencing guidelines for crack cocaine versus powdered 
cocaine, resulting in a 100:1 sentencing disparity.19 The sentencing guide-
lines made no mention of the race of the person arrested for possessing 
either drug, nor were judges accused of treating Black defendants diff er-
ently under those guidelines. Instead, the discrimination resulted from 
racially patterned drug use: because African Americans are more likely to 
be arrested and convicted for possessing crack cocaine than its more 
expensive, powdered cousin, the more extreme penalties for crack cocaine 
were more frequently imposed against Black men—a disparate impact.

Basis: In their quest to track down evidence of discrimination under the 
law, scholars have paid close attention to the demographic characteristics 
of defendants—particularly when it comes to sentencing. For example, 
scholars have examined whether older or younger defendants are sen-
tenced more harshly (the evidence suggests no diff erence) as well as 
whether their gender might play a role (the evidence suggests women are 
sentenced more leniently than men).20 Studies have also put these two var-
iables together with race to analyze whether there might be what social 
scientists call an “interaction” between them; although age alone is not 
associated with harsher sentencing, the evidence suggests that young Black 
and Latino men are sentenced more harshly than young White men.21

Although much less common, some studies have also examined 
whether the characteristics of crime victims—rather than just defend-
ants—might be associated with disparate criminal justice outcomes. 
The most convincing evidence to suggest that victim characteristics 
might play a role in shaping the application of law comes from studies 
that examine death penalty cases. One famous study found that Black 
defendants accused of killing White victims were more likely to receive 
the death penalty than were Black defendants accused of killing Black 
victims.22 These fi ndings reveal that who the crime victim is might play 
just as important a role as who the defendant is in determining how 
courts punish criminal defendants.

Context: Finally, scholars have also examined the context for dis-
crimination—specifi cally, the various points along the path from arrest 
to conviction to sentencing and beyond at which a defendant might 
experience discrimination involving distinct authorities. These studies 
recognize that the law is not a machine that processes people through 
the criminal justice system objectively; rather, the law in practice is the 
sum of a range of human decisions that can be highly subjective. To 
understand how various human decisions impact how the law is 
enforced, social scientists look at patterns in police arrests, prosecuto-
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rial decisions in charging defendants, jury decisions in convicting, and 
judicial decisions in sentencing. For clarity’s sake, here are examples of 
four scholarly fi ndings of discrimination from each of these categories:

1.  One study found that police policies result in more African Ameri-
cans being arrested for drug use in Seattle.23

2.  One study found that prosecutors choose to upgrade charges 
against Black homicide defendants more often than other defend-
ants, especially in cases involving White crime victims.24

3.  One study found that mock jurors were more likely to convict 
hypothetical Black defendants of rape in cases where their victim 
was White.25

4.  One study found that judges more frequently depart from the 
guidelines to impose harsher sentences on Blacks, males, and 
off enders with low levels of education.26

These studies represent the tip of the iceberg of the social science 
research into discrimination. Their presentation here highlights how 
social scientists have thought about what evidence of discrimination 
looks like under the law.

A precise diagnosis of the form, basis, and context of discrimination 
is necessary in order to off er the most eff ective prescription for reform. 
The title of the chapter, “Victim Impact,” reveals the focus of this anal-
ysis: how and why the victim characteristics in HIV exposure and non-
disclosure cases shape the application of the law. However, the analysis 
that follows also considers other variables. In order to make sense of 
these data, however, it is important to look at how HIV exposure and 
nondisclosure cases come to court in the fi rst place.

naming, blaming, complaining: 
understanding the origins of hiv 
exposure and disclosure cases

Prosecutor: And what did you do in your room?

Complainant: I went around the room looking, you know, for any evidence 
of medications.

Prosecutor: Did you fi nd any?

Complainant: Yes.

Prosecutor: Do you remember what the medications were or whose name 
was on the medications?
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Complainant: Yes.

Prosecutor: Whose medications were they?

Complainant: Franklin [C.’s].27

When Franklin told the complainant, his roommate, that he was HIV 
positive the day after they had consensual sex, his roommate wondered if 
it was some kind of “sick joke.”28 So when Franklin left for work later that 
morning, the complainant searched the house looking for medications for 
HIV in their shared residence. He testifi ed that he found several prescrip-
tion bottles, wrote down the names of the drugs, and went to the closest 
pharmacy to confi rm their purpose. Upon confi rming their purpose, he 
testifi ed that he felt “really nauseous . . . like I was just going to like die.”29

He immediately walked to a friend’s house nearby and asked her to 
drive him to the hospital, where he was admitted to the emergency 
room. At the ER, he testifi ed that the health care providers “started to 
take like a sample of—you know, like of my hair, looked at my rectum, 
and blood work.”30 Although the sex was consensual, ER doctors per-
formed a rape kit exam on the defendant; they also started him on a 
prescription of post-exposure prophylaxis, a treatment regimen that 
can reduce the risk of contracting the disease if begun within seventy-
two hours after an exposure. Two social workers from a local rape crisis 
center quickly arrived, who ultimately brought the complainant to the 
rape crisis center, where he would stay for several weeks. He went to the 
police station the next morning to fi le a complaint.

Franklin’s case is unusual in some respects. For example, as discussed in 
chapter 5, his defense team (unsuccessfully) argued that his undetectable 
viral load should be considered as a mitigating factor. However, his case is 
illustrative in a chapter on discrimination because it reveals the compli-
cated set of factors that can infl uence someone to decide to fi le a criminal 
complaint with police. As the witness’s testimony reveals, medical provid-
ers responded to his case as if it were sexual assault, doctors performed a 
rape kit exam, and representatives from a local rape crisis center showed 
up to support him. These interventions may well have helped to mold the 
complainant’s perspective of the events that transpired.

Sociolegal scholars refer to this transformative process from an unre-
alized injury to the decision to make a formal legal claim as “naming, 
blaming, and claiming.”31 While sociolegal scholars theorized this trans-
formation in relation to tort law disputes, this process is nonetheless 
relevant to criminal HIV exposure and disclosure cases because of the 
unusual characteristic of the off ense: potential complainants do not gen-
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erally realize a crime has been committed until long after the sexual 
encounter is fi nished. Complainants in HIV exposure cases must fi rst 
view themselves as victims of an injurious off ense (“naming”); they then 
must place explicit blame for that off ense on their sexual partner (“blam-
ing”). Finally, they must decide to report their partners to law enforce-
ment by fi ling a criminal complaint. Although sociolegal scholars study-
ing civil law disputes refer to this step as “claiming,” this chapter calls it 
“complaining” under the criminal law to refer to the formal transforma-
tion of the individual fi ling the complaint into a criminal complainant.

It is not always possible to know all the factors that shaped every step 
in this transformation into complainant. However, because of the nature 
of these cases, a potential complainant’s discovery that a prior sexual 
partner is HIV positive typically prompts the naming step. Franklin’s case 
reveals how prescription drug medications can play an important role in 
this step. Although Franklin disclosed his status earlier that morning, the 
prescription drug bottle played the role of cold, hard evidence that set in 
motion a process that ultimately led to his partner fi ling criminal charges.

There are exceptions to this description of naming, most notably in 
cases involving sexual assault and prostitution; in them, the state gener-
ally fi les charges unrelated to HIV and later tacks on HIV-related 
charges when it is discovered that the defendant is HIV positive. How-
ever, most cases are like Franklin’s in that the complainant initiated the 
investigation into the defendant. In the 103 convictions analyzed in 
chapter 5 (representing the majority of convictions under Michigan’s 
HIV disclosure law and Tennessee’s HIV exposure law between 1992 
and 2010), the catalyst that prompted the prosecutor to fi le charges was 
evident in fi fty-eight cases:

1.  in thirty cases, an individual discovered that a prior sexual partner 
was HIV positive and then fi led a complaint with law enforcement;

2.  in twenty-two cases, police discovered that a defendant accused of 
a diff erent crime or already arrested was HIV positive (thirteen 
involved sexual assault; six involved a defendant who spit at or bit 
a police offi  cer; three involved prostitution-related charges32);

3.  in four cases, police had initiated investigation into the defendant;

4.  in one case, a hospital attendant who had been bitten by an 
HIV-positive patient fi led a complaint with law enforcement;

5.  in one case, the health department had asked the prosecutor’s offi  ce 
to investigate a defendant;
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Thus, state authorities fi led the original criminal complaint in twenty-
seven cases. Conversely, in thirty-one of the cases analyzed (the thirty 
involving prior sexual partners and the one case involving a hospital 
staff  member), the complainant’s decision to report the defendant to law 
enforcement sparked the investigation that ultimately led to the prose-
cutor fi ling criminal charges.

Although it is not clear from court records or newspaper reports 
whether the state or the complainant initially pursued charges in the 
remaining forty-four cases, it is highly likely that complainants initiated 
the vast majority of these proceedings. Cases related to prostitution and 
sexual assault (which constitute the majority of state-initiated cases) 
can always be identifi ed because of the additional charges fi led along-
side HIV exposure and disclosure charges—cases that nearly invariably 
begin with a police investigation into other, non-HIV-related charges. 
Consequently, state-initiated cases are usually easy to identify. By com-
parison, in complainant-initiated cases, court records may not mention 
the case’s origins.

In the thirty cases in which a complainant reported a prior sexual 
partner to law enforcement after discovering that the partner was HIV 
positive, complainants learned of the defendant’s status from six types 
of sources:

1.  in twelve cases, a third party informed the complainant of the 
defendant’s HIV-positive status;

2.  in fi ve cases, the complainant found medication for treating HIV 
belonging to the defendant or other medical records;

3.  in fi ve cases, the defendant told the complainant after sexual 
intercourse had taken place;

4.  in four cases, the complainant learned of the defendant’s HIV status 
from a television or news report;

5.  in two cases, the health department informed the complainant of 
the defendant’s HIV status;

6.  in two cases, the complainant deduced the defendant’s HIV status 
after testing positive for HIV.

As this analysis reveals, complainants most commonly fi nd out that the 
defendant is HIV positive through a third party—such as an ex-girl-
friend, a neighbor, or a friend. (It is worth noting that revealing another 
person’s HIV status is a criminal off ense in Michigan.33 Nonetheless, 
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records did not suggest that charges were ever fi led against the third 
parties in these cases).

This section has detailed the importance of context when considering 
discrimination under the law. These fi ndings suggest that the “com-
plaining” moment when a potential complainant decides whether to 
call the police plays a critical role in shaping the application of HIV 
exposure and disclosure laws. As the analysis in the following sections 
reveals, the evidence suggests that complainants in HIV exposure and 
disclosure cases infl uence the law’s application in surprising ways.

trends in conviction under state hiv exposure 
and disclosure laws, 1992–2015

This chapter analyzes an original dataset of 431 convictions in six 
states: Arkansas, Florida, Louisiana, Michigan, Missouri, and Tennes-
see between 1992 and 2015.34 Because each state law was enacted at 
diff erent points in time and data were not available throughout the 
entire period studied for every state, the data represent 122 state-years. 
Figure 16 illustrates both the actual number and the moving three-year 
average of convictions in the six states combined. Excepting Michigan, 
the trend is consistent: the number of convictions rises over time.

This upward trend is consistent with concurrent rise in HIV preva-
lence in the United States during the same period. In mid-1996, for 
example, the Centers for Disease Control (CDC) estimated that there 
were over 200,000 people living with HIV in the United States.35 
Because of new treatments introduced that year, people living with HIV 
began living much longer lives; consequently, the number of people liv-
ing with HIV climbed year over year as new individuals were diagnosed 
with the disease. At the end of 2013 (the latest year such fi gures were 
available at time of publication), the CDC estimated that over 1.2 mil-
lion Americans were living with HIV.36 Although the number of convic-
tions continued to climb over time in most states, the sixfold increase in 
people living with HIV outpaced that growth; the annual number of 
convictions roughly tripled during the same period.

Table 3 depicts the demographic characteristics of convicted defend-
ants in two groups. In the second column, the table presents descriptive 
statistics of the entire six-state population. Because partner gender data 
were not available for cases in Arkansas, Florida, and Louisiana, the 
table presents the data for only those three states in the third column. 
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These data reveal a surprising trend: while many assume that most 
defendants in HIV exposure and disclosure cases would be gay men, 
courts convict heterosexual men in far greater numbers. Overall, the 
vast majority of convicted defendants in all six states are men (76 per-
cent); the majority of those convicted men are Black (62 percent of male 
defendants and 48 percent of defendants overall); and, in the three 
states in column 3, the majority of the Black male defendants were 
accused of not disclosing by female complainants (72 percent of Black 
male defendants). Heterosexual Black male defendants constitute over 
one-third of the 206 convictions involving an allegation of nondisclo-
sure before sex (41 percent)—more than straight and gay White men 
combined. Including straight White male defendants (17 percent) and 
other heterosexual defendants (1 percent), heterosexual male defend-
ants make up more than 50 percent of convicted defendants—more 
than twice the number of gay male defendants.

These raw fi gures are suggestive of several possible trends. For exam-
ple, it would appear that heterosexuals are most frequently convicted 
under HIV exposure and disclosure laws. But of course, most Ameri-
cans are heterosexual; does that diff erence actually represent a dispar-
ity? To evaluate this possibility, it is necessary to compare these fi gures 
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 figure 16. Total number and moving average of HIV convictions in six states (AR, 
FL, LA, MI, MO, TN), by year. Source: Trevor Hoppe.
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 table 3 descriptive statistics of the population of convicted 
defendants

 
Six states

Three states
Partner gender available

States:

Total number of convictions:

Arkansas, Florida, 
Louisiana, Michigan, 
Missouri, Tennessee

431

Michigan, Missouri, 
Tennessee

231 (206)a

Defendant gender Frequency Percent Frequency Percent

Male 328 76% 196 85%
Female 103 24% 35 15%

Defendant race

White 170 40% 96 42%
Black 245 58% 130 56%
Other 10 2% 5 2%

Complainant gender (men)

MSW – – 121 72%
MSM – – 47 28%

Race, gender

White men 112 26% 74 32%
White women 58 14% 22 10%
Black men 202 48% 118 51%
Black women 43 10% 12 5%
Other men 9 2% 4 2%
Other women 1 0% 1 0%

Race, complainant gender (men)

White MSW – – 34 20%
White MSM – – 25 15%
Black MSW – – 85 51%
Black MSM – – 21 13%
Other MSW – – 2 1%
Other MSM – – 1 1%

note: Numbers presented are rounded to the nearest whole number for ease of review.
a The analyses including partner gender data are based on 206 convictions in three states. That number 
does not equal the total number of convictions in those states because it includes only convictions 
involving sexual contact and convictions for which partner gender data was available.
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against the HIV-positive population at large. For example, more than 
half of women incarcerated in the United States are White, and roughly 
30 percent are Black.37 One could read these data and conclude that 
White women are more likely to be incarcerated in the United States. 
However, this would ignore the fact that there are far more White 
women in the United States than Black women. When accounting for 
population size, studies reveal that Black women are incarcerated at 
rates three times greater than White women.38 Taking into account the 
population size is critical to evaluating whether discrimination might 
exist under the law. In the next section, the raw fi gures presented here 
are compared to the demographic characteristics of individuals diag-
nosed as HIV positive during the same time period.

rates of conviction under state hiv exposure 
and disclosure laws, 1992–2015

To estimate and compare the rate of conviction by race, gender, and 
sexuality, this section compares the demographic characteristics of con-
victed defendants against new HIV diagnoses reported by each state 
health department during the same period. Health department data 
were not available for Arkansas, so it is excluded from this analysis. As 
previously mentioned, partner gender data were not available for cases 
in Florida and Louisiana, so they are excluded from the analyses that 
rely on those data. Consequently, this section analyzes data from 387 
convictions reported in Florida, Louisiana, Michigan, Missouri, and 
Tennessee between 1992 and 2015.

In the previous section, raw fi gures reveal that heterosexual men, 
especially heterosexual Black men, are the most common defendants in 
HIV exposure and nondisclosure criminal cases. Does this trend reveal 
a disparity, or is it merely a refl ection of the number of heterosexual 
men who are HIV positive? As it turns out, while most men in the 
United States are heterosexual, most HIV-positive men are gay men and 
other men who have sex with men (MSM). Of the men diagnosed as 
HIV positive during the study period in the three states for which part-
ner gender was available, public health records reveal that just 24 per-
cent were heterosexual. Thus, if criminal charges were fi led randomly 
against HIV-positive defendants, we would expect to fi nd that 24 per-
cent of male defendants would be heterosexual. In fact, nearly the 
opposite is true: straight men make up the vast majority (72 percent) of 
male convictions.
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This complete reversal of epidemiological trends is refl ected in the 
rates per 10,000 HIV diagnoses presented in table 4. In the three states 
for which complainant gender data were available, heterosexual men 
are convicted at far greater rates than their gay counterparts. Overall, 
HIV-positive heterosexual men were convicted at rates seven times 
greater than gay men. In the state with the fewest number of HIV infec-
tions, Missouri, the diff erence between straight and gay male defend-
ants is enormous: straight male defendants are convicted at a rate of 
1,353 per 10,000 HIV diagnoses—compared to just 23 per 10,000 
diagnoses for gay men. In Missouri, this study estimates that HIV-posi-
tive heterosexual men are nearly 59 times more likely to be convicted 
under that state’s HIV exposure law than gay men are.

As table 4 demonstrates, Missouri is in its own class. The state has by 
far the fewest HIV diagnoses during the study period (estimated at 
10,680); yet, it has the largest number of convictions and the highest 
overall rate of conviction (98 per 10,000 HIV diagnoses—more than 
Florida, Louisiana, Michigan, and Tennessee combined). These fi ndings 
reveal that nearly all HIV-positive people—straight, gay, Black, or 
White—are at far greater risk of conviction if they live in Missouri than 
if they live in any of the other three states analyzed in this section. In 
nearly every demographic category, the estimated rates of conviction 
observed are greatest in Missouri (with the exception of White women 
and White gay men).

The previous section reported that heterosexual Black men were the 
most common defendant in HIV exposure and disclosure cases, repre-
senting more than a third of all cases. Does this mean that they, too, 
were convicted at greater rates? If we take a cross-section by race alone 
and compare Black and White defendants, some diff erences emerge, but 
they are inconsistent across states and thus not conclusive. If we add 
gender to the analysis, some diff erences between Black men and White 
men appear, but they again vary across states. When sexuality is added 
as a third dimension for Michigan, Missouri, and Tennessee, the evi-
dence does not suggest that Black straight men are at a higher risk of 
conviction than White straight men are.

How could this be, if Black straight men constitute nearly a third of 
all defendants? The answer lies in the public health fi gures on HIV diag-
noses: although heterosexual men overall constitute only a quarter of 
HIV diagnoses, Black heterosexual men make up nearly 70 percent of 
all straight male cases. Consequently, accounting for these population 
sizes suggests that, in fact, White straight men are at a higher risk of 
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 table 4 estimated rates of conviction per 10,000 hiv-positive diagnoses in five states

 Florida Louisiana Michigan Missouria Tennessee TOTAL

Time period 1996–2015 1992–2013 1992–2010 1996–2015 1995–2013 1992–2015
Number of convictions 98 58 58 105 68 387 (206)d

Number of HIV diagnoses 162,590b 27,627 17,441 10,680c 18,818 237,156
Convictions per 10,000 diagnoses 6 21 33 98 36 13

Defendant gender
Male 4 22 34 109 40 16
Female 13 20 32 49 26 18

Defendant race
White 13 30 58 96 35 28
Black 8 18 20 115 40 20
Other 1 – 43 – – 3

Complainant gender (men)
MSW – – 44 1,353 b 213 146 e

MSM – – 17 23 b 15 20 e

Race, gender
White men 7 18 44 93 33 24
White women 43 94 152 118 47 22
Black men 7 24 26 142 49 25
Black women 10 7 3 24 22 11
Other men 2 – 45 – – –
Other women – – 35 – – –
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Race, complainant gender (men)
White MSW – – 57 1,284 b 211 108 e

White MSM – – 29 21 b 15 9 e

Black MSW – – 40 1,449 b 234 47 e

Black MSM – – 7 28 b 16 8 e

Other MSW – – 43 – – –
Other MSM – – 19 – – –

note: Numbers are rounded to the nearest whole number for ease of review.
a Risk category for male cases with “no risk reported” in Missouri was imputed. See appendix 1 for details.
b Diagnosis data for Florida were available for the years 1996–2014. 2015 values are estimated using 2014 fi gures by demographic category.
c Diagnosis data for Missouri were available for the years 2006–2014. 1996–2005 values are imputed using an average of 2006–2015 fi gures by demographic category. 2015 
values are estimated using 2014 fi gures by demographic category. See methodological appendix for additional details on imputation methods.
d The analyses including partner gender data are based on 206 convictions in three states. That number does not equal the sum of the total number of convictions in those 
states because it includes only convictions involving sexual contact and convictions for which partner gender data was available.
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conviction than Black straight men—with rates of conviction observed 
of more than twice that of Black straight men.

This chapter began with a highly racially charged case involving a 
Black gay male defendant. Some activists charge that these laws target 
gay Black men. But does the evidence bear this out? Black gay men 
make up 50 percent of HIV diagnoses among gay men and other MSM 
and account for a similar proportion of convictions among gay men (45 
percent). This study estimates that White and Black gay men are con-
victed at similarly low rates: about 9 convictions per 10,000 diagnoses 
for White gay men and 8 for Black gay men. This trend is roughly the 
same in all three states studied, with the exception of Michigan, where 
White gay men are observed to experience higher rates of conviction.

The fi gures presented in table 4 are equally surprising for women. As 
mentioned previously, studies have shown that Black women are incar-
cerated in the United States at rates more than three times that of White 
women. This would suggest that similar disparities might exist in convic-
tion under HIV exposure and disclosure laws. However, as the previous 
section already demonstrated, Black women account for just 12 percent 
of all convicted defendants and White women make up 16 percent. 
There might still be a disparity in rates of conviction if White women 
were to account for an overwhelming majority of HIV diagnoses. Yet, 
the opposite is true: Black women account for over 60 percent of HIV 
diagnoses among women. In every state analyzed, White women are 
convicted at rates far greater than those observed for Black women. In 
Michigan, for example, HIV-positive White women are convicted at 
rates fi fty times that of Black women. Overall, this study estimates that 
HIV-positive White women are convicted at a rate of 22 per 10,000 
diagnoses as compared to 11 per 10,000 diagnoses for Black women.

victim impact: the case for disparity-
generating crime reporting

When counselors brought Franklin’s partner from the hospital to the 
rape crisis center, he had to decide whether to call the police. Although 
it is not possible to know what went through his mind, partners who 
discover that a lover, a fl ing, or a one-night stand is HIV positive but did 
not tell them likely grapple with several questions: Was what happened 
a crime? If it was, should I report it? They may not realize that what 
happened was a prosecutable off ense. Even if they are aware of HIV-
specifi c criminal laws in their state, they may not wish to pick up the 
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phone and call police to report their partner. They could hesitate for 
several reasons. They may not wish to discuss their sex lives with the 
police. They may not trust the police to treat them with dignity and 
respect. Alternatively, they may not believe that their partner deserves 
criminal sanction.

There is good reason to believe that there are diff erent patterns of 
crime reporting between groups. For example, studies show that gay 
and lesbian crime victims are less likely to report crimes to the police 
than heterosexuals are; other studies show that crime is less likely to be 
reported to the police when the off ender is White or when the victim is 
male or White.39 Could the trends in conviction outcomes observed in 
this analysis be due to reporting?

This study shows that HIV-positive, White heterosexual men and 
White women were both convicted at greater rates than their Black 
counterparts. This would make some sense from a reporting perspective. 
Although it is not possible to know the race of the complainant in most 
cases, studies show that Americans tend to couple with partners of the 
same race. Although rates of interracial marriage are on the rise, a recent 
study reveals that only 15 percent of marriages in 2010 were between 
spouses who identifi ed as a diff erent race (compared to 6.7 percent in 
1980). This trend is especially true for heterosexual Black women: only 
9 percent of Black female newlyweds marry a man of a diff erent race 
(compared to 24 percent of Black men).40 Thus, while there is certainly 
some variation, it is reasonable to assume that most defendants were 
accused by complainants of the same racial background.

Heterosexual Black men and Black women may be less likely to be 
convicted than heterosexual White men and White women because 
their Black partner is not as likely to report them to the police—either 
because they do not trust the police or because they do not believe it is 
a legal matter. Similarly, a reporting-based theory posits that gay men 
are convicted at lower rates because they do not trust police or they do 
not believe that police should get involved.

A second, related explanation for these disparate reporting practices 
may be the coinciding diff erences in HIV prevalence in the communities 
studied. As shown in table 5, gay men have the highest HIV prevalence, 
by far, of any community in the United States; one recent study estimated 
that 8 percent of all gay men and 21 percent of Black gay men are living 
with HIV.41 In such a high prevalence context, many gay men would not 
be shocked to discover that someone they had sex with is living with 
HIV. As this table illustrates, using crudely estimated HIV prevalence 
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rates for heterosexual men and women, there appears to be a nearly 
perfect inverse relationship between HIV prevalence and rates of convic-
tion under HIV-specifi c criminal laws. If HIV prevalence is high in par-
ticular demographic group, this study suggests that the corresponding 
prevalence of convictions under HIV specifi c criminal laws will be low.

These fi ndings suggest perceived HIV threat may in part explain dif-
ferences in reporting: if you have sex with a person from a low-preva-
lence demographic group, it may be particularly shocking and alarming 
to discover he or she was living with the disease. This argument is related 
to but diff erent from racial threat hypotheses of crime control, which 
posit that greater proportions of people of color will result in White 
authorities enacting more strident and punitive policies to control them.42 
In this case, however, greater proportions of people living with HIV are 
theorized to be associated with fewer HIV exposure and disclosure cases 
being reported to law enforcement, thereby lessening the burden of the 
criminal law in a particular population. Straight White men and women 
make up less than 4 percent of people living with HIV in the United 
States, yet they constitute 27 percent of convictions analyzed in this 
study; conversely, gay men constitute more than half of all people living 
with HIV in the United States, but they represent just 23 percent of con-
victions.43 While there are likely multiple factors driving these dispari-
ties, the reaction of a potential complainant to the news that a prior 
sexual partner is HIV positive likely plays a key role.

 table 5 estimated hiv prevalence compared to estimated conviction 
rates

Group Estimated HIV prevalence Conviction rate

White MSWa 0.01% 108
White womena 0.05% 22
Black MSWa 0.32% 47
Black womena 0.82% 11
White MSMb 5.52% 9
Black MSMb 21.02% 8

a Estimated prevalence rates for White MSW, White women, Black MSW, and Black women are 
crudely estimated using 2013 Census population estimates of adults 16 years or older and CDC esti-
mates of the population of Americans living with HIV at year-end 2013.
b Estimated prevalence rates for White MSM and Black MSM are taken from David W. Purcell, Chris-
topher H. Johnson, Amy Lansky, Joseph Prejean, Renee Stein, Paul Denning, Zaneta Gau, Hillard 
Weinstock, John Su, and Nicole Crepaz, “Estimating the Population Size of Men Who Have Sex with 
Men in the United States to Obtain HIV and Syphilis Rates,” Open AIDS Journal 6 (September 7, 
2012): 98-107.
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punishing hiv: analyzing trends in 
sentencing, 1992–2015

The fi ndings of the previous sections would seem at odds with an argu-
ment that HIV exposure and disclosure laws are applied in discrimina-
tory ways. However, conviction outcomes are not the only possible way 
to evaluate whether discrimination exists under the law. As outlined 
earlier in the chapter, there are multiple contexts for discrimination 
under the criminal law. One frequently analyzed context is sentencing. 
Although Black men and women may be less likely to be convicted 
under the law, are they punished more harshly than White men and 
women when they are convicted? The fi rst analyses on overall trends 
and demographic trends by race and gender are based on 393 convic-
tions in Arkansas, Florida, Louisiana, Michigan, Missouri, and Tennes-
see. The subsequent analyses on sexuality are limited to those three 
states for which partner gender and sentencing data were available, rep-
resenting 190 convictions in Michigan, Missouri, and Tennessee.

Figure 17 illustrates the average prison and probation sentences 
handed out by each of the six states. Notably, sentences at the low end 
of the spectrum in Michigan include 2 years in prison or 2 years on 
probation. At the long end of the spectrum in Arkansas, defendants 
sentenced to prison (rather than probation) are ordered to serve an 
average of 228 months, or 19 years. The average sentence in all six 
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 figure 17. Average prison and probation sentences in six states (AR, FL, LA, MI, 
MO, TN), by number of months, 1992–2015, Source: Trevor Hoppe.
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states was 92 months in prison (nearly 8 years) or 47 months on proba-
tion (four years). Average sentences waxed and waned slightly over the 
study period, with an average prison term of 63 months observed 
between 1995 and 1998; 115 months between 1999 and 2002; 79 
months between 2003 and 2006; and 93 months between 2007 and 
2010. The proportion of cases receiving prison sentences declined about 
3 percent every four years, from an average of 88 percent in 1995–1998 
to an average of 77 percent between 2007 and 2010.

Sentences under HIV exposure and disclosure laws varied along a 
number of demographic lines. Figure 18 illustrates the average prison 
and probation sentences by gender, race, and gender by race. At fi rst 
glance, there appear to be several important diff erences. Men were sen-
tenced to prison sentences that were three times longer on average than 
their female counterparts (110 versus 36 months)—a trend that was 
consistent in fi ve states. Second, it appears that Black defendants were 
sentenced more harshly than White defendants, ordered to serve an 
additional 33 months in prison—a trend consistent across three states. 
Finally, Black male defendants were sentenced to serve nearly three 
more years in prison than White men—a trend consistent across four 
states (Arkansas, Louisiana, Michigan, and Tennessee).

However, some of these observed diff erences are primarily driven by 
large diff erences between defendants who accept a plea bargain versus 
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those who take their case to trial. As it was possible to conduct this 
analysis on the data from only Missouri, Michigan, and Tennessee, fi g-
ure 19 illustrates the same demographic variations shown in fi gure 18 
for the 27 defendants who took their case to trial and for the 139 
defendants who pleaded guilty or no contest. There are extreme diff er-
ences between sentences handed out at trial to Black men and to White 
men (186 months versus 45 months). However, there are no similar dif-
ferences between sentences handed out by plea bargain. These diff er-
ences varied by state, however. In Michigan, Black men were sentenced 
more harshly than White men at both trial and by plea bargain; in Mis-
souri and Tennessee, Black men were sentenced much more harshly 
than White men at trial but not by plea bargain (223 versus 51 months 
in Missouri at trial; 182 months versus 36 months in Tennessee).

Overall, Black women were slightly less likely to be sentenced to 
prison or jail than White women: 85 percent of White women defend-
ants were incarcerated versus 77 percent of Black women defendants. 
On average, White women received longer prison and probation sen-
tences than Black women did (no Black women took their cases to trial 
in the three states examined in fi gure 19). However, because of the small 
number of Black women convicted overall, what appears to be a sys-
tematic trend is really driven only by a small number of cases in Tennes-
see. No Black women were sentenced to prison in Arkansas, Louisiana, 
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Michigan, or Missouri, for example. Sentences were comparable in 
Florida (26 months for Black women and 25 months for White women). 
In Tennessee, however, they were quite diff erent but involved a very 
small number of defendants: three White women were sentenced to an 
average prison term of 130 months, while four Black women were sen-
tenced to an average of 36 months. Therefore, sentencing data for 
female defendants across race are diffi  cult to interpret.

Figure 20 illustrates sexuality for male defendants and sexuality 
crossed by race for the three states (Michigan, Missouri, and Tennessee) 
in which partner gender data was available. This analysis is limited 
to men because women are accused by only male complainants in 
HIV disclosure and exposure cases.44 Overall, heterosexual men or 
MSW were sentenced to prison terms roughly a year longer than their 
gay or MSM counterparts. Overall, Black heterosexual men were 
sentenced to similar prison terms as Black gay men, and Black hetero-
sexual men were slightly less likely to receive a prison or jail sentence 
than Black gay men were—an unexpected trend that was consistent 
in all three states. White gay men were sentenced to an average of 18 
fewer months in prison than White straight men were. As shown in 
fi gure 21, however, several of these diff erences are driven by large diff er-
ences in trial sentencing. Among just the cases settled by plea bargain, 
Black and White straight men were sentenced equivalently whereas 
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Black and White gay men were sentenced less harshly than their straight 
counterparts.

There was some variation in prison and jail dispositions for straight 
and gay defendants. Seventy percent of gay or MSM defendants were 
sentenced to jail or prison, compared to 83 percent of straight or MSW 
defendants. This trend was consistent across all three states. White 
straight men were far more likely to receive a prison or jail sentence 
than White MSM were: 94 percent versus 60 percent, respectively. This 
trend was consistent in all three states, with the greatest diff erence 
observed in Missouri, where just 38 percent of White gay male defend-
ants were incarcerated compared to 89 percent of White straight male 
defendants. Heterosexual Black defendants were less likely to be incar-
cerated than their White straight male counterparts (79 percent versus 
94 percent). The trend is reversed for gay and other MSM defendants: 
Black gay male defendants were more likely to be incarcerated than 
their White gay male counterparts (85 percent versus 60 percent). Both 
trends were consistent across all three states.

leniency for gay men or benevolent sexism?

Do the fi ndings presented in the previous section reveal a “gay bonus” 
or a “straight penalty” when it comes to sentencing under state HIV 
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 figure 21. Average prison sentences by trial and plea in three states (MI, MO, TN), 
by sexuality (men) and sexuality by race (men). Source: Trevor Hoppe.
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exposure and disclosure laws? In fact, the sentencing patterns between 
men and women suggest that it may not have anything to do with the 
sexuality of the defendant; instead, it may have something to do with 
the gender of the complainant. Data presented in the previous section 
consistently showed that men were sentenced to lengthier prison terms 
than women. This echoes other fi ndings throughout the criminal justice 
system that show women are treated more leniently than men. This sug-
gests that women defendants are viewed as less of a threat and, perhaps, 
with greater empathy by prosecutors and judges—a form of what schol-
ars of gender-based prejudice would call “benevolent sexism.”45 
Although the bias benefi ts women defendants in these cases, scholars 
argue that they are nonetheless rooted in sexist beliefs that women are 
weak, vulnerable, and in need of male protection.

The trend between straight and gay defendants, on the one hand, and 
male and female defendants, on the other, may in fact both be products 
of benevolent sexism. If judges and prosecutors view women defendants 
with greater empathy, it would be reasonable to assume that their biases 
would also extend to their view of crime victims. This would echo anal-
yses of death penalty cases that show that Black defendants are more 
likely to receive the death penalty when their victim was White. In this 
case, both Black and White defendants accused of not disclosing their 
status to female complainants who plead guilty are treated more harshly 
than defendants accused of not disclosing to male complainants.

There is less evidence to support the alternative hypothesis that 
defendants who are gay are treated more leniently. Most theories of 
discrimination based on sexual orientation would predict that hetero-
sexual judges and prosecutors would typically view gay male defend-
ants as more threatening. For example, studies have shown that gay 
men convicted of child molestation are more likely to receive prison 
sentences than heterosexual male defendants are.46 Although gay men 
are treated more leniently, in eff ect, in HIV exposure and disclosure 
cases, the evidence suggests that has less to do with their sexual orienta-
tion and more to do with the gender of their partners.

conclusion: victim impact

Over the past four decades, victims have come to play an increasingly 
signifi cant role in shaping the application of the criminal law in Amer-
ica. The victim rights movement persuaded many state legislatures to 
enact laws that guaranteed crime victims certain rights as law enforce-
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ment authorities investigate, prosecute, and sentence criminal defend-
ants. The title of this chapter refers to the statements that victims are 
allowed to present at criminal sentencing hearings. These “victim-
impact statements”—some of which are analyzed in chapter 5—serve as 
an outlet for victims to communicate the harm infl icted upon them by 
the defendant; they can also directly infl uence how prosecutors and 
judges adjudicate a particular case, as the analysis in chapter 5 demon-
strated.47 This chapter harnesses this concept to consider how crime 
victims shape the application of HIV exposure and disclosure laws in 
the United States—both within and outside American courtrooms.

The fi rst section of this chapter argued that complainant characteris-
tics drive the application of HIV exposure and disclosure laws. Far from 
showing a disparate impact on racial and/or sexual minorities, the fi nd-
ings presented in this chapter evidence a seemingly perplexing trend: 
heterosexual White men and women bear the brunt of the application 
of HIV exposure and disclosure laws. How could this be? The argument 
presented in this chapter is that not all potential complainants are 
equally likely to report criminal cases or “complain” to the police. Two 
theories are off ered to explain why this would be the case.

First, given that gay men and Black women are infrequently prose-
cuted, it appears that their partners—typically other gay men and straight 
Black men, respectively—are the least likely to fi le complaints. As it turns 
out, these partners belong to the same groups that one would expect 
might be hesitant to call the police. After all, gay sex was illegal in many 
states until relatively recently, when the Supreme Court decided Law-
rence v. Texas (2003). In a 2005 report on police brutality against LGBT 
Americans, Amnesty International concluded that “LGBT people con-
tinue to be targeted for human rights abuses by the police based on their 
real or perceived sexual orientation or gender identity.”48 Empirical stud-
ies back up these claims, suggesting, for example, that many police offi  c-
ers hold antigay attitudes; 49 that many LGBT victims of hate crimes do 
not report their crimes to police because they fear police mistreatment;50 
and that reports of police misconduct and inaction in cases involving 
LGBT crime victims are persistent over time.51 Therefore, even if gay male 
potential complainants “name” their experience as a criminal off ense and 
“blame” their partners, gay male potential complainants ultimately may 
decide not to fi le a formal “complaint” with law enforcement.

As for why Black men may not choose to report cases of HIV nondis-
closure to the police, evidence of mistreatment of African Americans in 
the criminal justice system demonstrates a pervasive pattern of abuse 
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and discrimination that has created a hostile and adversarial relation-
ship between law enforcement and Black communities.52 Legal scholars 
argue that these trends extend beyond police and front-line law enforce-
ment personnel to prosecutors who wield considerable discretionary 
power in deciding who to charge and for what off ense.53 This combative 
legal context may understandably discourage many Black men from 
inviting the state into their private lives.

While some potential complainants may hesitate to make a “com-
plaint” to police, there is also reason to believe others still may not 
“name” or “blame” their partners. As shown in table 5, the evidence 
suggests a nearly perfect inverse relationship between the prevalence of 
HIV in a particular demographic category and the risk of conviction for 
members of that community. Perceived HIV threat may be shaping the 
law’s applications. For example, because straight White men and 
women have prevalence rates of less than 1 percent, many heterosexual 
White Americans have likely never even entertained the possibility of 
sex with an HIV-positive person—much less the reality. Thus, fi nding 
out that a partner was HIV positive is likely to be met with a much 
more violent and upset reaction—and a sense that a grave injustice was 
committed. In such cases, potential complainants may be more likely to 
“name” the failure to disclose as criminal and “blame” their partners 
for not telling them. By contrast, with estimated prevalence rates of 
more than 20 percent among Black MSM, the odds of having sex with 
another HIV-positive person are quite high for members of that com-
munity; in such a context, “naming” and “blaming” may be less likely.

Notably, these arguments do not mean that race and sexuality never 
fi gure in the prosecution of Black defendants. This chapter opened with 
a discussion of a particularly infl ammatory case against a young gay 
Black man in Missouri, Michael J. To say that gay Black men are not 
more likely to be convicted than other groups does not negate the fact 
that Michael was demonized in court specifi cally because of his race 
and sexuality. Indeed, the sentencing data presented in this chapter sug-
gest that—if charged—Black gay male defendants who take their case 
to trial like Michael face stiff  penalties under the law at sentencing. 
When Black men are convicted at trial, this chapter reveals that they are 
punished more harshly than their White counterparts; this trend is con-
sistent for both heterosexual Black men and Black MSM like Michael. 
Therefore, his sentence of thirty years in prison refl ects larger patterns.

As this chapter also revealed, both Black and White gay men who 
plead guilty or no contest are sentenced less harshly than their hetero-
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sexual counterparts. Black and White women are treated far more leni-
ently than their male counterparts. These trends are explained as the 
product of benevolent sexism: judges and prosecutors view women as 
vulnerable and less threatening, leading to reduced sentences for female 
defendants and for increased sentences imposed against male defend-
ants accused of not disclosing to their female partners and who accept 
plea deals.

This chapter began with a discussion of how social scientists theorize 
discrimination under the law by categorizing its form, basis, and con-
text. What does this chapter reveal about the application of HIV expo-
sure and disclosure laws in the United States? First, what form does it 
take? The fi rst section of the chapter argues that patterns in the law’s 
enforcement suggests a disparate impact. Disparate-impact discrimina-
tion is driven by policies that are neutral on their face but in practice 
disproportionately impact certain communities. Although many people 
would suspect that HIV exposure and disclosure laws would dispropor-
tionately impact racial and sexual minorities, the observed disparate 
impact does not align along conventional expectations; rather than gay 
men and racial minorities being impacted disproportionately, hetero-
sexual White men and women shoulder the burden of the law. This 
chapter argues that victim characteristics serve as the basis for the law’s 
disparate impact. This chapter explains the disparate impact by arguing 
that the likelihood of a potential complainant reporting a partner’s fail-
ure to disclose varies along demographic lines—with gay men and Black 
men the least likely to report their partners. This chapter further argues 
that the context for this disparate impact is at the stage of reporting.

The second section of the chapter analyzes sentencing outcomes. 
Rather than a disparate impact, these fi ndings suggest that diff erent 
defendants are treated diff erently at sentencing in certain contexts. The 
demographic characteristics of both the defendant and the complainant 
appear to form the basis of this disparate treatment. Black men are pun-
ished more harshly than White men at trial and men are punished more 
harshly than women. In addition, men accused of not disclosing to 
women complainants are treated more harshly than men accused of not 
disclosing to male complainants in cases where a defendant pleads 
guilty or no contest. The context for these fi ndings is the sentencing 
stage of law enforcement.

If these theories are correct, then what would such a diagnosis off er 
anticriminalization advocates who wish to reform the law’s applica-
tion? First, the evidence suggests that reporting drives disparities in the 
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law’s application. The remedy for this disparate impact is not auto-
matically clear, however. Equality could result from either prosecutors 
charging gay men more frequently or prosecuting straight people less 
frequently. Presuming most advocates would believe the latter proposal 
to be more appealing, then the only potential strategy would seem to be 
reach out to heterosexual communities with the goal of making HIV 
less threatening. Most straight Americans (not to mention gay Ameri-
cans) likely have no idea that treatment all but eliminates the possibility 
of sexual HIV transmission. If the theory of HIV threat is true, then 
normalizing HIV would ultimately translate into fewer prosecutions.

Second, these fi ndings—as well as those presented in chapter 5—
reveal the importance of focusing on sentencing as a potential context 
for discrimination under the law. Chapter 5 reveals that ignorant state-
ments about HIV and its transmission can directly infl uence the punish-
ment handed out in criminal courts. The fi ndings presented in this chap-
ter reveal that diff erent kinds of defendants and complainants are 
associated with diff erent sentencing outcomes. This again raises the 
question, what is the remedy? Equality could mean punishing women 
and gay men more harshly or punishing straight men more leniently. 
Presuming that less-harsh sentencing is the goal, there are several 
recourses available to advocates. First, judges and prosecutors typically 
rely on sentencing guidelines issued by the state that are specifi c to a 
particular law; these administrative guidelines are often the most criti-
cal factor in shaping how judges and prosecutors approach sentencing 
in a particular case. Advocating for their reform might prove one poten-
tial recourse. In addition, educating judges and prosecutors about HIV 
and its transmission might reduce the frequency with which ignorance 
seems to directly inform sentencing in HIV-related prosecutions.

These proposals are but a few of many that likely could aff ect the 
application of HIV exposure and nondisclosure laws. They are presented 
as a tool for generating ideas that respond to the specifi c diagnosis off ered 
in this chapter. Targeting the factors that most clearly shape the law’s 
application will maximize the impact of any eff orts toward reform. For 
example, this chapter did not raise issues relating to whether a defendant 
is found guilty or not (the context of juries, for example). This was pur-
poseful. Only a tiny fraction of cases is decided by a judge or jury. To this 
point, a 2015 study from the Williams Institute at UCLA revealed a star-
tling statistic: when prosecutors charged a defendant under one of Cali-
fornia’s HIV-specifi c laws, they secured a conviction in 389 cases out of 
390 (99.8 percent).54 During the course of research for this book, only a 
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small handful of cases were ever identifi ed in which the defendant was 
acquitted or the charges dismissed. Once charges are brought, conviction 
is nearly inevitable. Focusing on the areas of the law’s application that 
reveal its uneven application may prove a useful strategy in a society that 
places great value on equal justice under the law.
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On March 13, 2016, Corey Rangel was pulled over in southwest Mich-
igan for having a loud muffl  er.1 A police offi  cer cited Rangel for driving 
without corrective lenses and without an operating license; however, the 
more serious issue was that Rangel was driving after his curfew. Rangel 
was nine months into his probation for felony drug charges. His case 
was diverted to Cass County’s Adult Drug Treatment Program. Accord-
ing to Rangel, his probation offi  cer initially brushed off  the altercation 
with police, indicating to him that he did not want to violate him for 
such a minor incident. This might have been the end of it—except that 
Rangel was diff erent from other individuals under probation: he was 
HIV positive. Hours later, he received an ominous phone call from pro-
bation offi  cials: Report to jail immediately. And bring your cell phone.

When Rangel reported to jail, he brought his cell phone as requested. 
Offi  cials demanded that he hand over his phone and provide them with 
the password to access information in it. Over the next several days, what 
began with a traffi  c stop for a loud muffl  er spiraled into a serious investi-
gation that threatened to put Rangel behind bars for years. Rangel told 
reporters that a few days after arriving in jail, a local police offi  cer showed 
up to ask him a few questions: “He asked me whether or not I was dis-
closing to my sex partners. . . . I told him I was. And he said he was going 
to contact them and ask them—to see if our stories matched up.”2

Police admit to going through Rangel’s phone and fi nding digital 
photographs of Rangel engaged in sex with other men. They admit to 
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then calling several of his phone contacts hoping to discover whether 
they knew that Rangel was HIV positive. According to one of the men 
who received one of these calls, Nico, police made it clear what infor-
mation they were after without ever actually using the term HIV. Nico 
told reporters that they asked “basically just, you know, about him, like 
making me come out and say, ‘You mean his status?,’ you know. So, 
‘About that,’ and I’m like, ‘Yeah, I know about it. He told me already.’ ”3

In eff ect, police were investigating Rangel for not disclosing his HIV 
status on the basis of nothing more than the fact that he was HIV posi-
tive. That investigation failed to yield any legally actionable informa-
tion. A police representative told a reporter, “It could have been a crime. 
We have investigated, and we found nothing criminal happened. The 
criminal case has been closed.” But even though the investigation into 
his HIV-disclosure practices may have been closed, the saga had just 
begun for Rangel. Over the next several months, authorities moved to 
dismiss Rangel from the drug treatment court. At the hearing to con-
sider his dismissal, the drug court coordinator, Dr. Barbara Howes, tes-
tifi ed about what led her to conclude that Rangel was a danger to soci-
ety. Although she denied being made aware of the sexual photos police 
found on Rangel’s phone, she said that she was aware of his HIV status. 
The prosecutor inquired, “Would you consider that to be a potential 
danger to the public?” “Yes,” she responded. The prosecutor then asked 
whether she believed his traffi  c violation—the reason the case came to 
court in the fi rst place—made him a danger to the public. “Possibly,” 
she said. “If he was consuming drugs or alcohol.”4

Corey Rangel was ultimately dismissed from the drug treatment 
court, which had the eff ect of violating the terms of his probation on 
felony drug charges. He entered a plea of guilty to probation violation 
charges in front of the very same judge who in 2009 had sentenced 
Melissa G. to fi ve months in jail for allowing a client’s nose to penetrate 
her vagina, Judge Michael E. Dodge (discussed in chapter 5). Judge 
Dodge sentenced Rangel to 36–240 months in prison.5

While this book focuses on the cases brought under HIV exposure 
and disclosure laws, cases like Corey Rangel’s demonstrate that these 
laws can have eff ects that extend far beyond the cases brought directly 
under them—in Rangel’s case, by prompting law enforcement to view 
him with suspicion. Would an HIV-negative person on probation cited 
for a traffi  c violation have his phone seized and sexual partners con-
tacted? Clearly, Rangel was treated diff erently because of his HIV status 
and viewed as a threat to public safety, as Dr. Howes herself said. 
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Although she did not cite Michigan’s felony disclosure law, nonetheless 
a pall of criminality associated with being HIV-positive loomed over 
Rangel’s case.

When gay and lesbian rights organizations fought for four decades to 
get states to repeal their anti-sodomy laws, they did so in part because 
those laws symbolically validated what so many Americans believed: 
that gay sex was a crime. Similarly, HIV exposure and disclosure laws 
reinforce the view that sex for HIV-positive people is a potentially crim-
inal aff air, leading law enforcement to view people living with the dis-
ease with suspicion. In Corey Rangel’s case, that suspicion led police to 
seize his phone and investigate his sex life. Law enforcement did not 
wait for a person to come to them to report Rangel; he was presumed 
guilty from the start by virtue of his HIV status.

These views are refl ected in stories told in chapter 3 by Michigan 
health offi  cials tasked with monitoring and controlling HIV-positive peo-
ple in their counties. While the state’s felony HIV disclosure law makes 
clear that the only legal obligation required of people living with HIV is 
to disclose their status to sexual partners, the civil health-threat law 
granting health authorities the authority to surveil and control the behav-
ior of people living with HIV was more open to interpretation. When 
asked to describe the surveillance practices employed to identify potential 
heath-threat cases, some health offi  cials confl ated failing to disclose with 
failure to use a condom. For example, in some counties, testing positive 
for a sexually transmitted infection was reported to be a suffi  cient ration-
ale for labeling someone a health threat—despite the fact that a positive 
test result for gonorrhea does not indicate whether a person disclosed his 
or her HIV status. Underlying these surveillance practices is the assump-
tion that sex for HIV-positive people is necessarily dangerous.

At the heart of these assumptions are distinctions between “risky” 
and “safe” behaviors that are not particularly nuanced. For example, as 
chapter 5 described, as many as one in three Americans continue to 
believe that HIV can be transmitted by kissing. But can we blame them? 
In 1997, the Centers for Disease Control (CDC) published a report of a 
woman who acquired HIV from “deep kissing” with an HIV-positive 
man.6 The New York Times proclaimed that the case was the “fi rst 
linked to kiss” but went on to reveal that both individuals had gum 
disease and that she had recently had oral surgery (a root canal). The 
report notes that the CDC “has long recommended against deeply kiss-
ing an infected individual and said that individuals who did should be 
tested.”7 Was it really kissing that was the risk factor in this case—or 
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the improbable scenario of both partners having gum disease and one 
recently having undergone a root canal? The obsession in public health 
practice to distinguish between “risky” and “safe” has made it a chal-
lenge to eff ectively communicate about HIV risk to the American pub-
lic. In the face of rare cases or theoretical possibilities, some doctors and 
public health experts feel ethically obligated to emphasize risk rather 
than safety.

This dichotomous view of risk is often coupled with a special focus on 
individual behaviors stripped of any contextual factors. That HIV has 
been labeled a sexually transmitted infection has exacerbated this issue: 
Health authorities carve up the sexual act into an array of who-put-
what-into-wheres, which are often distinguished in black and white 
terms as either safe or not. This is more likely for diseases we consider to 
be sexually transmitted and to HIV in particular. Would the CDC put 
out a news release if a new Zika or fl u infection was “linked” to grocery 
shopping or going to the gym? Although both individuals in the CDC 
release cited above had gum disease, the link promoted was not the rela-
tively rare probability of two people kissing who both have gum disease 
but instead the altogether commonplace behavior of kissing. Intentional 
or not, the eff ect is to absurdly exaggerate the risk of commonplace 
behaviors in the minds of many readers. Context, in fact, matters.

Even a handful of the Michigan health offi  cials who formed the 
backbone of their counties’ HIV/AIDS programs struggled to accurately 
evaluate the risk of transmission in particular scenarios. In a survey 
completed by offi  cials interviewed for chapter 3, each offi  cial was asked 
to assign a risk probability to various scenarios along a scale of factors 
of 10—from less than 1 in 100,000 to 1 in 1. In sixteen of the twenty 
scenarios given, health offi  cials on average overestimated the risk of 
transmission—sometimes by more than a factor of 10. For example, 
they were asked to evaluate the average risk of transmission for an HIV-
negative woman who has vaginal sex without a condom once with an 
HIV-positive man. CDC estimates this risk to be less than 1 in 1,000 on 
average—not taking into account the HIV-positive partner’s viral load. 
Seventeen of twenty-fi ve (68 percent) health offi  cials rated the risk at 
least a factor of 10 greater: two rated it at 100 percent; six rated it at 1 
in 10; and nine rated it at 1 in 100. On average, health offi  cials also 
evaluated identical behaviors (for example, oral sex) as posing a greater 
risk in scenarios involving gay men than in those involving heterosexual 
couples. If trained professionals consistently overestimate the risk of 
transmission, it is no wonder that lay Americans and legal professionals 
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do the same. For most Americans, where there is sex, so too must there 
be its accompanying risk—and where there is risk, there is the potential 
for harm. This slippery syllogism facilitates eff orts to punish disease.

Yet, despite the fact that risk is ubiquitous for all Americans, the 
label of “risky” is selectively applied to certain social contexts—most 
frequently those involving marginalized groups, stigmatized behaviors, 
or undesirable social locations. Those social contexts then become the 
battleground for disease control. As chapter 1 made clear, the most 
intrusive and coercive measures aimed at controlling risk have at times 
been historically reserved for marginalized populations. From Seattle’s 
Firland tuberculosis clinic-turned-detention center for poor alcoholics 
to the prison camps built in World War II to house sex workers sus-
pected of spreading venereal disease, disease control eff orts have turned 
punitive when they are driven by social bias.

This process of labeling and stigmatizing echoes the way America has 
historically dealt with other socially undesirable groups. For example, 
during the fi rst few months of his presidency in 2017, President Donald 
J. Trump signed an executive order banning nationals from seven 
majority-Muslim countries from entering the United States for ninety 
days.8 While the president argued that the policy was necessary in the 
face of a growing threat of terrorism, CNN anchor Chris Cuomo 
rebuff ed those claims on the air, arguing instead that the policy was 
driven by “phobias, not facts.”9 Cuomo’s argument echoes much of the 
evidence presented in this book; while authorities in both cases fre-
quently invoke discourses of risk as a veneer to justify harsh and coer-
cive measures, a closer inspection of the evidence reveals the fear, igno-
rance, and stigma lurking beneath the surface.

Although punitive disease control is not new, HIV stigma facilitated 
the rise of an unprecedented criminal justice response to infectious dis-
ease. To be sure, there have been attempts historically to criminalize 
diseases, primarily sexually transmitted infections like syphilis. How-
ever, never in American history have states been so systematically 
aggressive in using the criminal law to punish individuals because of 
their illness—and in many cases, the real off ense does appear to be HIV-
positive status. Although HIV disclosure and exposure laws are, at least 
in theory, premised on punishing behavior, these laws are often written 
so broadly that they can transform even a garden-variety lap dance at a 
strip club into a felony.

The criminalization fever has arrived, and recent developments sug-
gest it may be contagious. In 2014, Iowa reconsidered its HIV-specifi c 
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criminal law after a widely reported case involving an HIV-positive gay 
man accused of having sex while wearing a condom yielded a twenty-
fi ve-year prison term and lifetime sex off ender registration.10 After a 
statewide advocacy campaign, the Iowa legislature moved to reduce the 
penalties for cases involving low risk—a success that was widely her-
alded by advocates as a sign of “modernization.” Less discussed was the 
simultaneous move to add a bevy of other infectious diseases to the 
criminal law, including tuberculosis, hepatitis, and meningococcal dis-
ease. Indeed, left-leaning advocacy groups even celebrated this shift as a 
triumph over AIDS stigma. The state’s LGBT rights organization, One 
Iowa, noted in a press release, “Rather than single out HIV, the law now 
includes other infectious diseases.”11 Iowa’s legislative reform came on 
the heels of a similar expansion in Tennessee, where the legislature 
voted to extend the state’s HIV-specifi c criminal statute to individuals 
infected with hepatitis B or C.12 These developments suggest that the 
logic of criminalizing diseases is spreading and becoming more deeply 
entrenched in American society.

the criminalization of sickness: 
a conceptual map

Chapter by chapter, this book has implicitly been informed by a concep-
tual model of the social contexts and social forces that ultimately led to 
the criminalization of HIV. In what follows, this model is made explicit 
by explaining how the pieces of the puzzle fi t together at three levels: the 
cultural level, the criminal justice and policy level, and the event level.13 
As depicted in box 1, cultural attitudes and biases that provide the 
backdrop for eff orts to regulate HIV include three social phenomena—
stigma, responsibility politics, and ignorance and fear. These three fac-
tors are mostly outside the control of any individual person or organiza-
tion but nonetheless have played a pivotal role in facilitating 
criminalization eff orts at the criminalization and policy level. They act 
as resources for the institutions, authorities, and stakeholders that make 
up the second level to draw on in their eff orts to promote or enact 
criminalization. For example, politicians have drawn on stigmatizing 
views of homosexuality and played on public fears of HIV to drum up 
support for new HIV-specifi c criminal laws. Finally, the third level con-
sists of triggering events—sensationally reported arrests and ambitious 
politicians—that ignite eff orts to criminalize HIV. While imperfect, this 
conceptual map illustrates the relationships between the diff erent kinds 

 EBSCOhost - printed on 2/14/2023 2:17 AM via . All use subject to https://www.ebsco.com/terms-of-use



194  |  Conclusion

of social phenomena identifi ed as driving criminalization throughout 
this book.14

1. The Cultural Level

a. Stigma. Throughout the book, stigma—against not just HIV but also 
gay men and sex workers—has repeatedly reared its hoary head to drive 
eff orts to criminalize HIV. As chapter 4 illustrated, early eff orts to crim-
inalize HIV were fueled by antigay and antiprostitution biases; there 
was considerable anxiety that HIV could bleed over from “high-risk 
groups” into the “general population”—a rhetorical othering that is 
characteristic of stigmatizing campaigns. In the case of prostitution, 
stigma against sex workers prompted police in states across the country 
to pressure lawmakers to enact a rapid succession of felony, HIV-spe-
cifi c prostitution laws. That HIV was steeped in homophobia and social 
anxieties around sex from the start made it prime fodder for lawmakers 
looking for new problems to punish.

b. Responsibility politics. This book has argued that the way we con-
ceptualize disease has implications for how it is socially regulated. From 
the outset, conservative Americans blamed HIV-positive people for con-
tracting the disease. But as chapter 2 revealed, in popular discourse 
HIV-positive people were nonetheless often discussed as “AIDS vic-
tims.” This changed over time, especially when treatment was intro-

 Box 1. Conceptual Map of Criminalization

1. Cultural Level
 a. Stigma
 b. Responsibility politics
 c. Ignorance and fear
2. Criminal Justice and Policy Level
 a. Crime policy
 b. Complainants, law enforcement, and public health
 c. State governments
3. Event Level
 a. Moral entrepreneurs
 b. Sensationally reported crimes
 c. Interest group lobbying
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duced in the mid-1990s. Suddenly, people were living with HIV and 
thus deemed responsible for taking care of themselves. Public health 
responded by shifting resources away from campaigns telling HIV-neg-
ative people to use a condom and toward telling HIV-positive people 
not to infect their partners—a trend that has reinforced the idea that 
people living with HIV carry the greater share of the responsibility for 
managing the epidemic. The responsibility has often been conceptual-
ized as belonging to the individual person living with the disease (for 
example, “HIV stops with me”) rather than something shared between 
people. As chapter 2 argued, characterizing HIV-positive people as indi-
vidually responsible for preventing HIV transmission complements 
criminalization by implicitly assigning blame and victimhood—a char-
acteristic feature of the criminal justice system.

Notably, pre-exposure prophylaxis (PrEP) threatens to reorganize 
these politics. (As discussed in chapter 2, PrEP is a strategy for prevent-
ing HIV in which an HIV-negative person takes medication to protect 
against HIV.) The fi rst indications of PrEP’s impact on responsibility 
politics were visible in the wake of a highly publicized prosecution in 
San Diego, California, involving a gay male defendant accused of infect-
ing a male partner with HIV. The complainant in the case gave a media 
interview in which he expressed regret for not being more educated 
about HIV, telling a reporter that “I didn’t know about PrEP. . . . I was 
not as educated as I needed to be and I think a lot of people aren’t.”15 
His comments are suggestive that the burden of responsibility may be 
ever so slightly shifting in the shadow of PrEP. Yet, the uptake of the 
drug has so far been slow among the communities hardest hit by HIV—
with 12 percent of prescriptions being issued to Latino patients and 10 
percent to Black patients (by contrast, the CDC estimates that 45 per-
cent and 24 percent of new HIV diagnoses in 2015 were among Black 
and Latino people respectively).16 Moreover, as most eff orts to promote 
PrEP (and most of its subsequent uptake) remain limited to gay men, 
PrEP as it presently is being rolled out has done little to reshape the 
responsibility politics in the population identifi ed in this book as hard-
est hit by criminalization: heterosexuals.17

c. Ignorance and irrational fear. As described throughout the book, 
many Americans (including the prosecutors, judges, and health offi  cials 
tasked with enforcing the law) have a simplistic understanding of HIV. 
Lacking a nuanced or even a medically sound understanding of HIV 
and its transmission facilitates the generic conclusion that sex = risk = 
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harm. This pervasive ignorance acts as a moderator, clearing the path 
for criminalization to push ahead in the face of mountains of contrary 
scientifi c evidence. If HIV was a more normalized part of social life, 
criminalization would likely be less pervasive. Indeed, as shown in 
chapter 6, there appears to be a nearly perfect inverse relationship 
between communities most impacted by HIV and communities most 
impacted by criminalization—suggesting that criminalization fl ourishes 
in those communities that are least familiar with the disease.

2. The Criminal Justice and Policy Level

a. Crime policy. As described in chapter 4, laws enacted in twenty-eight 
states provide the infrastructure or foundation upon which criminaliza-
tion is built. Although there were attempts to use laws already on the 
books (such as assault with a deadly weapon or attempted murder), a 
series of prosecutorial failures led many lawmakers and prosecutors 
to believe that the general law—with its problematic requirement to 
prove malicious intent—was not well suited for criminalizing uninten-
tional HIV exposures; in twenty-eight states, lawmakers constructed a 
new system of legal infrastructure built to specifi cation. This strategy 
diff ers from that of criminal justice authorities in Canada, who rely on 
existing sexual assault law to punish people living with HIV who do not 
disclose their status to partners.18 But the criminal code in Canada is 
federalized, while the United States has a decentralized criminal justice 
system in which criminal codes vary by state. This makes it possible for 
diff erent states to enact widely diff erent policy approaches. The particu-
larities of each state law shape the cases that fl ow from it. For example, 
chapter 5 analyzed the cases brought under Michigan law (which crim-
inalizes a failure to disclose before engaging in “sexual penetration”) 
and Tennessee law (which criminalizes “exposing” another to HIV). 
Because sex is built into Michigan law, spitting and biting cases that are 
relatively common in Tennessee are largely unknown to Michigan 
courts.

b. Complainants, law enforcement, and public health. Complainants, 
health offi  cials, prosecutors, and judges are steering the ship. Their col-
lective decisions, which were analyzed in chapters 3, 5, and 6—to call 
the police, to report a client, to press charges, to sentence harshly—ulti-
mately determine how the laws in twenty-eight states described above 
are enforced. Their individual decisions are important, but they also are 
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in many cases interdependent. For example, if a complainant decides 
not to report a client to police, the prosecutor cannot push forward; 
alternatively, if a prosecutor drops charges or a judge tosses a case out, 
the complainant cannot prosecute on his or her own. Although their 
hands are all on the ship’s wheel, as it were, their infl uence is somewhat 
constrained by the laws in their respective states.

c. State governments. Lawmakers and the legislative branch of govern-
ment ultimately hold the authority to decide the scope of criminaliza-
tion eff orts. As analyzed in chapter 4, this is a story that plays out 
mostly at the state level; federal agencies, such as President Reagan’s 
Presidential Commission on the HIV Epidemic, play an institutionaliz-
ing role. Ultimately, state lawmakers determine the wording of the law 
and what criminal penalties get attached to it. While judges and prose-
cutors do not determine what the law says, as chapter 4 revealed, along 
with the general public they nonetheless attempt to exert their infl uence 
on state lawmakers. Police unions have often successfully lobbied state 
lawmakers to enact HIV-specifi c criminal laws, but, in the end, it is the 
lawmakers whose votes decide the fate of a particular bill.

3. The Event Level

Chapter 4 revealed how individual events and actors can trigger enor-
mous change. Given enough sensational media coverage, a single arrest 
of an HIV-positive prostitute triggered entire campaigns to enact new 
HIV-specifi c criminal laws in many states. Chapter 4 also showed how 
individual actors (so-called moral entrepreneurs), such as Illinois repre-
sentative Pullen, have been able to mobilize an array of resources at the 
federal and state levels to help catapult a model law to legislatures 
across the United States. In the right institutional and cultural contexts, 
these seemingly minor events and people can play an outsize role in 
shaping criminalization eff orts.

Taken together, these levels off er a conceptual map for HIV criminaliza-
tion. It is not intended to be a perfect or exhaustive list of every single 
factor that can play a role; rather, it provides an overview of the most 
critical puzzle pieces. Although it will not provide a perfect template for 
other diseases, eff orts to criminalize sickness in the future will almost 
certainly share many of the same elements. Stigma, pervasive ignorance, 
and a belief that people with a particular disease are to blame for their 
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infection are likely hallmarks of eff orts to criminalize sickness. But they 
alone are not enough.

why not punish disease?

Some readers may wonder what is so bad about criminalization? Crim-
inalization magnifi es many of the problems that plague coercive strate-
gies for managing public health problems analyzed in chapter 1. Because 
the risk of criminalization spreading to other areas of American life 
appears high, it is especially important to address this question head-on. 
This section will discuss fi ve of the most distressing problems posed by 
criminalizing sickness.

1. It often gets it wrong. As chapter 1 revealed, coercion is nothing 
new in public health history. Although there are successful examples of 
coercive practices historically, there is also evidence that the state often 
implements coercive practices in ways that do little to control the spread 
of disease. For example, cordons sanitaires were a common tool to con-
trol the plague in medieval times, yet these blockades did little to stop 
the disease vector, rats, from traveling and spreading infected fl eas to 
people in other neighborhoods. In the case of HIV criminalization, the 
tool promoted by the state for controlling disease is HIV-status disclo-
sure rather than blockades. But there are good reasons to believe that 
disclosure is just as shoddy a tool for managing the spread of HIV.

First, many people who are HIV positive do not know that they are 
infected and believe themselves to be HIV negative. The CDC recently 
estimated that approximately 15 percent of people living with HIV in 
the United States are not aware of being infected.19 People who do not 
know they are infected with HIV obviously cannot disclose their status 
to partners. This is a much bigger problem that it may seem: evidence 
shows that individuals who are HIV positive but do not know it also 
tend to be the most infectious. This is because people with HIV who are 
undiagnosed and thus not yet on a treatment regimen can have up to a 
million copies of the virus in every milliliter of their bodily fl uids, mak-
ing it far more likely that a sexual partner will contract the disease; after 
diagnosis, however, doctors prescribe antiretroviral treatment that 
clamps down on the virus’s ability to replicate—often to the point 
that the virus becomes undetectable. To this point, one study estimated 
that 54–70 percent of all new sexually transmitted HIV infections were 
attributable to sexual contact with someone unaware of their HIV-pos-
itive status.20
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In addition, as chapter 2 described, there is a growing consensus 
among public health experts that people living with HIV who are on 
treatment and whose viral load is undetectable cannot infect their part-
ners. By contrast, because the most commonly used HIV antibody tests 
do not always detect infection until up to six months after transmission, 
the results of a nonreactive HIV-antibody test from yesterday may not 
reliably indicate someone’s actual HIV status. Taken together, these 
fi ndings suggest that the best way to contract HIV is to have condom-
less sex with someone who thinks he or she is HIV negative. Mandating 
disclosure implicitly promotes this risk by making it appear as though 
sex with HIV-negative partners is safe; in many cases, however, choos-
ing to have sex only with HIV-negative people may result in a greater 
risk of infection. In short, if preventing HIV is the goal, then promoting 
disclosure is the wrong strategy.

2. It is subject to abuse. Chapter 1 revealed how coercive strategies 
have often been mired by the ignorance and/or prejudice of the offi  cials 
in charge of implementing them. Seattle’s tuberculosis sanitorium 
became a de facto prison for homeless alcoholics, while turn-of-the-
century eff orts to control an outbreak of the plague in San Francisco led 
to racist policies that selectively quarantined Chinatown. As chapters 4 
and 5 revealed, HIV exposure and disclosure laws were borne out of 
stigmatizing views of HIV that continue to guide the hands of law 
enforcement as they punish people living with HIV today. Blatantly 
ignorant views of HIV are codifi ed into case law by judges who have no 
expertise in infectious disease but nonetheless accept a prosecutor’s 
claims that a victim may wind up testing positive decades after a sexual 
encounter.

3. The stakes are high. While quarantine programs generally end 
relatively quickly, incarceration can last for years—and under new state 
sexual predator laws, perhaps even for life. After inmates are released 
from prison, they go back to a life marred by the label of a felon, facing 
not just the loss of rights like voting and social benefi ts like food stamps, 
but also patterned unemployment and a high risk of poverty.21 Defend-
ants convicted in Louisiana and Tennessee also face having to publicly 
register as a sex off ender. In Louisiana, that means having the phrase SEX 
OFFENDER printed in red capital letters underneath one’s driver’s license 
photo. In short, criminalization can have devastating eff ects on con-
victed defendants that can be both immediate and long-lasting.

4. It is hard to change. Even in cases where lawmakers agree that 
the criminal justice system is broken and in need of change, actually 
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enacting that change is an uphill battle. Once a criminal law is on the 
books, it is exceedingly diffi  cult to get it removed. This problem did not 
recently arrive alongside the gridlock in American governance in recent 
years; it has a long history driven by American lawmakers and political 
parties locked in a race to be seen as ever tougher on crime.22 In a con-
text in which repealing a criminal law can make a lawmaker vulnerable 
to losing the next election, criminal laws tend to accumulate ad infi ni-
tum. This tendency has led some legal philosophers to argue that crimi-
nalization ought to be a last resort.23

In contrast to the criminal justice system, epidemiology and medical 
science can change overnight, as new treatments, vaccines, and preven-
tion measures are developed. These advancements radically change the 
context for people living with a particular disease. When most state 
legislatures decided to criminalize HIV, the virus was largely untreatable 
and, for many, terminal. Today, one recent study estimates that a 
twenty-year-old gay man diagnosed with HIV who starts treatment 
immediately will live to be 89.3 years old (as mentioned in chapter 2, 
this is several years longer than life expectancy estimates for twenty-
year-old men in the general population).24 HIV is not the same disease it 
was in 1985 (or 2015, for that matter), yet the laws regulating it have 
scarcely been touched since they were enacted.

Even if a cure for HIV is developed, these laws will not automatically 
disappear. Recent developments for hepatitis C raise ominous signs for 
how an HIV cure might play out in a legal context. While the hepatitis 
C drugs cure the disease in most patients, the pharmaceutical compa-
nies making them charge upward of $100,000 for a course of treat-
ment—making these life-saving medications out of reach for many peo-
ple living with the disease.25 If a $100,000 cure for HIV comes to 
market, will the poor continue to face legal sanction for not disclosing 
their status? Because the move to criminalize hepatitis C in Iowa came 
one year after the FDA approval of one of these revolutionary hepatitis 
C therapies, all signs point to an emphatic yes.

5. It does not accomplish what we want it to do. Why do we punish? 
Experts on criminal justice have long held that there are several schools 
of thinking when it comes to answering this question. Four are worth 
describing here as they each represent one yardstick by which we might 
measure the “success” of criminalization eff orts. In each case, the evi-
dence suggests that these laws are either not eff ective or are vastly dis-
proportionate to the off ense in question.
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Retributive theories of punishment argue that we punish because peo-
ple who break the law deserve social sanction. Of the four schools of 
thought presented in this section, retribution is by far the predominant 
narrative in HIV disclosure and exposure cases. In particular, in many of 
the victims’ narratives described in chapter 5, they explicitly plead with 
the court to impose harsh punishment because of the harm the defendant 
infl icted. But as chapter 5 illustrated, the harm may often be illusory and 
in many cases largely based on ignorant views of HIV. Indeed, the laws 
are worded in such a way that the crime is failure to speak, a crime of 
omission; the state is not required to prove that defendants actually 
infl icted physical harm (or even the risk of harm) on their partners. Psy-
chological duress—rooted in many cases in an irrational fear of HIV—
seems in many cases to be the only measurable harmful outcome. If psy-
chological duress is the primary harm punished under HIV exposure and 
disclosure laws, then an average prison sentence of nearly nine years 
seems out of step with most just deserts theories of punishment.

Rehabilitative theories of punishment argue that we punish to 
improve criminals so that they can be reintegrated back into society. 
Rehabilitation narratives were few in HIV disclosure and exposure 
cases. Although most cases received prison sentences, the minority of 
cases sentenced to probation often included terms that required the 
defendant to seek treatment or counseling, requirements that seem to 
exhibit a rehabilitative spirit. Although this study did not systematically 
evaluate whether these terms were eff ective, the case of William K. (dis-
cussed in chapter 5) reveals that, at least in his case, the system utterly 
failed. When William missed several appointments with a counselor, the 
court violated his probation and threatened to put him behind bars, 
ignoring his complaints that he felt unwell. William died of cryptococ-
cal meningitis days before he was to be sentenced for violating his pro-
bation for missing appointments with a counselor. While his case is but 
one, it reveals the hollow, empty vision of rehabilitation practiced in 
some criminal justice contexts; beneath the thin veil of rehabilitation 
lies a system built for retribution. Rehabilitation might be an eff ective 
approach in these cases, but its spirit is largely unknown in the applica-
tion of HIV-specifi c criminal laws today.

Incapacitation theories argue that we punish in order to separate 
dangerous individuals from society in the interest of public safety. For 
example, when Brenda J. was sentenced to prison in 1995 in the Michi-
gan case described in chapter 5, the judge explicitly argued that he was 
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sentencing her to prison in order to protect the public. Although some 
defendants may pose a threat to society, the law does not require that 
the state prove that anyone was put in danger by the defendant; instead, 
it presumes that the failure to disclose is itself dangerous. This presump-
tion may have been arguably more sustainable when HIV was untreat-
able and largely terminal, but in a contemporary context the argument 
loses steam. Today, both defendants and complainants have at their 
fi ngertips tools that can stop sexual transmission dead in its tracks: con-
doms, pre-exposure prophylaxis (PrEP), and eff ective treatment. These 
technologies make it harder to categorically describe all cases of nondis-
closure as inherently dangerous. Consequently, incapacitation seems an 
increasingly untenable justifi cation for most state HIV exposure and 
disclosure laws.

Finally, deterrence theories argue that we punish so that other people 
will think twice before engaging in the same criminal behavior. Some 
people might argue that having HIV exposure and disclosure laws on the 
books is important because they deter nondisclosure. Studies have actu-
ally attempted to evaluate whether HIV-specifi c criminal laws have an 
eff ect on people’s sexual practices. For example, a study published in 
2007 found that individuals living in a state with an HIV-specifi c crimi-
nal law (Illinois) did not diff er in their self-reported HIV risk behaviors 
from individuals living in a state without such a law (New York).26 Sim-
ilarly, a study published in 2010 found that the reported rates of con-
domless sex among MSM living with HIV did not vary between states 
with and without an HIV-specifi c criminal law.27 A separate study of 384 
people living with HIV in Michigan published in 2012 found that aware-
ness of their state’s HIV disclosure law was not associated with increased 
likelihood of disclosing their HIV-status to all potential sexual part-
ners.28 Finally, a 2017 study found no association between state-level 
HIV diagnoses rates and criminal HIV-exposure laws.29 Taken together, 
these fi ndings suggest that HIV-specifi c criminal laws are not an eff ective 
strategy for changing the behaviors of people living with HIV.

conclusion: beyond blame

As this book makes clear, no one lawmaker, defendant, or interest group 
could reasonably be said to be solely responsible for criminalizing HIV. 
In chapter 4, Representative Pullen is described as Lawmaker Zero with 
tongue planted fi rmly in cheek. Rather than an attempt to blame a par-
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ticular person for bringing HIV criminalization to pass, the notion of a 
Lawmaker Zero and this book more generally are attempts to turn the 
classic public health model of studying the HIV epidemic on its head. 
Scholarship on HIV tends to focus on the practices of people living with 
the disease or those at risk of contracting it. We know far less about the 
lawmakers, prosecutors, and health offi  cials who manage the epidemic. 
However, as this book shows, their practices, beliefs, and institutional 
contexts play a signifi cant role in shaping our response to the epi-
demic—and thus the epidemic itself.

Some readers may have found the Lawmaker Zero concept a bit silly 
precisely because popular discourse on communicable disease control is 
not fi lled with images of prosecutors or elected offi  cials. The notorious 
fi gures in infectious disease history such as Patient Zero and Typhoid 
Mary are fi ctions created to stigmatize individuals living with infectious 
diseases. And yet, the stigmatizing eff orts of conservative leaders have 
contributed far more to infl aming HIV stigma and thus the epidemic 
than any one French Canadian fl ight attendant could have ever done. In 
the popular imagination, the responsibility for HIV has not been equally 
shared by people living with the disease and the authorities who man-
age our response to it. In that sense, Punishing Disease is a plea to turn 
our critical gaze to the political leaders, institutional forces, prosecu-
tors, and judges that also play a critical role in the social life of HIV.

There are signs that states are responding to critics such as UNAIDS 
that charge that these laws are overly broad.30 Notably, in 2012, Illinois 
amended its felony HIV-specifi c criminal law to require proof of intent; 
to prevent prosecution for oral sex, kissing, spitting, or biting; and to 
provide an affi  rmative defense for condom use.31 As already mentioned, 
Iowa lawmakers amended their state law to reduce the penalties for the 
least egregious types of cases. A Tennessee appeals court ruled in 2012 
that courts must have a medical professional testify that a defendant’s 
actions actually posed a “signifi cant risk” to their partner or victim as 
seemingly required under the law (although the impact of this ruling 
remains unclear, as prosecutors continue to fi le HIV exposure charges 
related to spitting and/or biting incidents).32 Whether other states will 
follow their leads remains to be seen.

Even as state lawmakers and appeals courts winnow their laws in 
ways that would seem to limit their scope, the basic notion that punish-
ment is an appropriate tool for controlling disease remains unchal-
lenged. Ultimately, if we are to resist the impulse to punish disease, we 
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must fi nd a way to move beyond blame.33 The following three strategies 
might help communities do that.

1. Promote collective responsibility. Although it makes for a great 
slogan, HIV does not truly ever stop with “me.” The responsibility for 
managing, containing, and preventing the spread of HIV rests on the 
shoulders of not just individuals but also communities, organizations, 
institutions, state governments, and international agreements. In 2016, 
an unknown AIDS activist defaced an HIV Stops with Me campaign 
poster in Brooklyn, New York, to make a similar point, crossing out 
“Me” and writing in black marker “the state” (see fi gure 22).

 figure 22. HIV Stops with the State. Source: Theodore Kerr.
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As this book has shown, promoting a model of individual responsi-
bility facilitates the transformation of HIV as a medical problem to HIV 
as a criminal problem. Recontextualizing people living with HIV within 
their broader communities and institutional environments would make 
it more challenging to frame HIV as a criminal problem.

What might that look like in practice? Many of the testing campaigns 
targeting HIV-negative individuals reviewed in chapter 2 provide some 
clues. Those campaigns placed the decision to get tested for HIV-
negative individuals in the context of their intimate relationships, fami-
lies, and friends. But more than just making an appeal based on inter-
personal relationships, public health might seek to highlight the ways 
that institutions such as health care, public health, housing, and the 
economy shape the ways in which people navigate HIV. This could 
entail putting doctors, health offi  cials, hiring managers, and landlords 
at the center of a public health campaign. Instead of focusing on pro-
moting an ethic of individual responsibility among people living with 
HIV, this hypothetical HIV Stops with Us campaign might instead pro-
mote the ways that authority fi gures in our lives can help to normalize 
HIV and make disclosure a nonevent.

2. Promote alternatives to responsibility. Responsibility—shared or 
individual—is not the only social good worth promoting in the name of 
public health. As previously mentioned, recent debates over pre-
exposure prophylaxis (PrEP) are often framed in terms of whether its 
users might interpret the drug as giving license to individuals to behave 
“irresponsibly.” But there are other frameworks other than individual 
responsibility for understanding PrEP’s public health signifi cance. In 
January 2017, the Los Angeles LGBT Center launched a public health 
campaign that promoted PrEP without emphasizing responsibility. Its 
campaign slogan, “F*ck without fear,” instead highlighted the libera-
tory aspects of PrEP to free its users from the fear of contracting HIV.34

Although the LGBT Center did not say so explicitly, the F*ck with-
out Fear campaign was likely a tacit response to eff orts by the nation’s 
largest AIDS-service organization, the AIDS Healthcare Foundation 
(AHF, also based in Los Angeles). The organization’s executive director, 
Michael Weinstein, has been an outspoken critic of PrEP; he has previ-
ously derided the HIV prevention tool as a “party drug” and even taken 
out full-page advertisements in LGBT news outlets criticizing PrEP35 
AHF has instead aggressively promoted condom use, sometimes by 
using nationalist and punitive tactics. In 2012, the foundation launched 
a Condom Nation campaign (complete with an Americana motif and a 
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slogan that intentionally rhymes with “condemnation”) and later 
fought to put an initiative on the California ballot in 2016 that would 
have required adult fi lm actors to wear condoms or face punitive fi nes 
(the initiative was defeated at the ballot box).36

Whatever position on PrEP’s utility that one takes, the LGBT Cent-
er’s campaign reveals that promoting responsibility (and/or blame) need 
not be the sole strategy for HIV prevention practitioners. Given the 
resonance that responsibility rhetoric can have with eff orts to punish 
people living with HIV, public health organizations wishing to resist 
eff orts to criminalize sickness may strive to imagine alternative 
approaches when designing interventions.

3. Combat stigma and ignorance. Let’s face it: People living with HIV 
are often afraid to disclose their HIV status because many Americans 
hold extremely prejudiced and ignorant views of the disease. Although 
some readers may presume that most Americans are well informed 
about HIV, surveys suggest otherwise. As previously noted, upward of 
one-third of Americans report believing that HIV can be transmitted 
through casual contact such as kissing—a fi gure that hasn’t changed 
much since the 1990s. Data such as these suggest that many Americans 
grossly overestimate the risk of transmitting HIV through sexual con-
tact—not to mention ignoring how HIV treatment and undetectable 
viral loads can mitigate risk. Consequently, fi ghting for comprehensive 
sex education that includes scientifi cally accurate information about 
HIV could be one key strategy in a movement to combat HIV stigma. 
This is especially needed for low-HIV-prevalence communities that are 
disproportionately aff ected by criminalization (as chapter 6 revealed).

Finding ways to normalize HIV and people living with HIV is key to 
reducing stigma. Beyond primary schools, this could include featuring 
HIV-positive characters in popular media. For example, in 2015, the pop-
ular ABC drama How to Get Away with Murder included a story line 
featuring a gay couple in which one person tests HIV positive and the 
other begins taking pre-exposure prophylaxis (PrEP).37 To write the story 
line, writers worked with CDC staff  to accurately portray PrEP and HIV.38 
That coverage undoubtedly provided countless American households with 
their fi rst exposure to the idea that HIV transmission could be prevented 
by taking a daily pill. According to Nielsen data, episodes of Murder dur-
ing that season reached an average of 13 million households—far more 
than any billboard or bus poster campaign could ever hope to reach.39

The success of Murder and its PrEP story line reveals how coopera-
tion between Hollywood and public health can produce eff ective results. 
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However, because the story line depicts a gay couple negotiating HIV 
risk, it is conceivable that heterosexual audiences will not view it as 
especially relevant to their own lives. Yet, as chapter 6 revealed, it is 
these heterosexual audience members who are disproportionately 
aff ected by the criminal law. In the minds of many TV viewers, HIV 
infection remains a thing that happens to other people. Precisely because 
of its infrequency, destigmatizing HIV in low-prevalence communities 
will be an especially challenging task.

4. Promote alternatives to prosecution. In cases where legal reform is 
unlikely or not possible in the short term, it may be possible at the local 
level to institute alternative programs aimed at reducing the number of 
felony cases fi led. As incarceration rates have exploded over the past 
three decades, advocates have increasingly called for authorities to 
devise and implement restorative justice and alternatives to criminal 
prosecution. Instead of spending years in prison, a defendant might 
instead be called on to volunteer or engage in community service, to 
make fi nancial amends to the crime victim, or to meet with the crime 
victim directly for mediation or arbitration.40 Given that the harm in the 
vast majority of HIV exposure and disclosure cases is limited to psycho-
logical duress, this seems to be a proportionate and particularly suitable 
strategy for keeping HIV-related cases from proceeding to prosecution.

5. Speak the same language (or at least try to translate). This book 
has argued that lawmakers and prosecutors translate HIV from the lan-
guage of medicine to the language of criminality. For legal authorities, 
the impetus to criminalize HIV does not depend on medical evidence; it 
is instead a matter of morality and ethics. Those are the grounds of 
debate. Many critics of criminalization begin their critique on the basis 
of public health evidence; as this book shows, these arguments were 
uniformly unsuccessful in courts of law. They are also unlikely to sway 
lawmakers who view the problem in moral terms.

Trying to persuade lawmakers and prosecutors to move beyond 
blame will require either speaking the language of the law or translating 
between law and medicine. To the fi rst point, critics might seek ethical 
and moral grounds upon which to defend individuals accused of not 
disclosing their HIV-positive status to sexual partners. To do so, they 
might frame their arguments in the language of privacy rights or other 
constitutionally guaranteed protections. This is, admittedly, likely to be 
an uncomfortable proposition for many HIV advocates, who are far 
more fl uent in the language of science and public health. For those una-
ble or unwilling to mount a moral or ethical defense of nondisclosure, 
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it may be possible to instead translate between the language of the law 
and the language of public health. That translation necessarily begins 
with an acknowledgment of both perspectives in an eff ort to fi nd a com-
mon understanding. This will require grappling with complicated and 
diffi  cult questions such as what is the diff erence between “risk” (a pub-
lic health concept) and “harm” (a legal concept).

These strategies are not exhaustive, by any means. Instead, they are 
presented to begin a conversation about how we can control infectious 
disease while also avoiding shaming, blaming, and punishing. Those 
tactics are counterproductive and do not end epidemics. If this book has 
demonstrated anything, it is that the causes and eff ects of criminalizing 
sickness are themselves social ills. Stigma begets stigma. Ignorance 
begets ignorance. To break the link between disease and punishment, 
we need new tools.
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There is a standard approach to studying HIV. Although there is a wide array 
of methodologies in the social and behavioral science universe, a dominant 
model towers over others: (1) identify a “high risk” group; (2) identify “high 
risk” behaviors among members of said risk group; (3) demonstrate associa-
tions between “high risk” behaviors and other negative indicators (typically 
psychological measures such as self-esteem); (4) develop interventions designed 
around this evidence; (5) repeat. This conventional approach has formed the 
basis of countless careers in public health and the behavioral sciences, and it is 
certainly not unique to HIV. Yet, while it has utility for helping to understand 
one aspect of the epidemic, its predominance has the eff ect of keeping the 
critical gaze of most researchers fi xated on ordinary people and their “risky” 
behaviors.

Sociologists have helped broaden the picture.1 Scholarship from ethnogra-
phers like Claire Decoteau, Sanyu Mojola, and Robert Wyrod have helped us to 
understand how and why social context—including gender, inequality, and 
social policy—so deeply matters for understanding the epidemic.2 Cultural soci-
ologists such as Marian Burchardt, Iddo Tavory, and Ann Swidler have 
employed qualitative research methods (including interviews but also nonstan-
dard approaches such as diaries) to reveal how cultural perceptions directly 
shape how people respond to HIV.3 Sociologists working under the umbrella of 
science and technology studies, such as Steven Epstein, have employed policy 
and content analysis research methods to analyze how AIDS activists and expert 
discourses shaped the American response to AIDS.4

Punishing Disease draws on many of these methodological approaches to 
studying HIV but also employs the complementary tools off ered by demography, 
criminology, and sociolegal studies. For example, criminal justice scholars have 
analyzed the disparate impact of mass incarceration on diff erent communities 
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using population-level demographic data. Studies in this tradition have shown 
how devastatingly the high level of mass incarceration for African Americans is 
deepening racial inequality in America.5 Criminologists have also long employed 
quantitative-based methods for analyzing associations between demographic 
characteristics and disparate criminal justice outcomes. Scholars working in this 
tradition have shown, for example, that Black men who murder White men are 
more likely to receive the death penalty than those who murder Black men.6 
Finally, sociolegal scholars have employed a range of mostly qualitative methods 
to analyze how people’s perceptions shape how the law is applied in action. 
Scholars working in this tradition have employed, for example, the tools of dis-
course analysis to show how gendered perceptions haunt how rape is litigated in 
trial courts when the victim is a man.7

Punishing Disease draws on this range of methods in order to analyze what 
can best be described as the anatomy of a social problem. Punishing Disease 
dissolves traditional boundaries of crime, medicine, public health, and law. This 
is a work of medical sociology and of criminology. It is a project steeped in 
sociolegal studies. It is certainly a critical examination of the sociology of pun-
ishment. And yet it is much more than any one of these. Even recently proposed 
frameworks for thinking about the overlap between the law and medicine, such 
as the “medico-legal borderland,” while useful, do not adequately capture the 
intellectual, methodological, and ultimately, epistemological promiscuity pres-
ent in this project.8

Each chapter takes a diff erent view on the punitive regulation of disease and 
HIV in particular. Thus, addressing the questions raised particular domains 
(who gets punished? what role do health offi  cials play?) necessarily requires dif-
ferent methodological approaches. In the following pages, I describe how the 
data for each chapter were collected and analyzed.

chapter 1: controlling typhoid mary

Chapter 1 employs the methods of comparative historical research to analyze 
the rise, fall, and return of coercion in public health practice. This chapter is 
based on a systematic review of secondary historical literatures in public health, 
history, and the history of medicine. It is particularly indebted to public health 
law scholars such as Lawrence O. Gostin, who have contributed signifi cantly 
toward our understanding of the history of coercion in public health practice, 
particularly as it pertains to the HIV epidemic. Sources reviewed include those 
that analyzed the history of

1.  a particular disease control policy, such as quarantine;

2.  a notable fi gure in the history of disease control, such as Mary Mallon;

3.  a particular epidemic, such as the plague.

An analysis of these secondary sources is presented in chronological order, in 
order to illustrate how the use of coercion has changed over time.
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chapter 2: “hiv stops with me”
Chapter 2 analyzes broad shifts in HIV prevention policy since the emergence 
of the HIV epidemic. Using the tools of discourse analysis, this chapter analyzes 
what Steven Epstein has called the “politics of knowledge” as it pertains to how 
responsibility for HIV has been framed in public health practice. It draws on 
primary sources, such as Centers for Disease Control policy announcements, as 
well as a critical review of medical and public health literatures on the transmis-
sion of HIV, on people living with HIV, and on the eff ectiveness of particular 
prevention technologies such as condoms and treatment. It also uses Google’s 
Ngram tool, which measures how often a particular phrase or word is found in 
the corpus of English-language texts digitally scanned by Google. This tool 
helps track the rise and fall of specifi c ways of talking about HIV.9

chapter 3: the public health police
This chapter primarily draws on qualitative interviews with Michigan health 
offi  cials. Michigan is divided into forty-fi ve local health jurisdictions, sixteen of 
which are classifi ed by the Michigan Department of Community Health (MDCH) 
as high-morbidity jurisdictions for HIV infection. Each of these sixteen jurisdic-
tions has its own program for handling HIV/AIDS, which includes staff  respon-
sible for managing and responding to health-threat-to-others (HTTO) cases. The 
remaining twenty-nine jurisdictions, classifi ed as low-morbidity jurisdictions, 
share one overarching, centralized HIV/AIDS program. Thus, there are seven-
teen proper cases (defi ned as local public health agencies charged with investigat-
ing HIV HTTO cases) suitable for analysis in this project: sixteen high-morbidity 
jurisdictions and one omnibus low-morbidity jurisdiction.

With assistance from MDCH staff , I identifi ed two actors whose organiza-
tional roles and institutional responsibilities are most closely tied to responding 
to and managing HTTO cases: the HIV/AIDS services coordinator and the dis-
ease intervention specialist (DIS). The coordinator is responsible for overseeing 
the jurisdiction’s programs and services that are related to HIV/AIDS, and the 
DIS is charged with making site visits and organizing and implementing inter-
ventions developed to deal with HTTO cases. Notably, these roles are not dis-
tributed evenly: in smaller counties, they were sometimes united in the same 
person, while larger counties had multiple DIS positions. In cases where there 
were multiple DIS positions, I interviewed only staff  who had direct experience 
with HIV HTTO cases.

In coordination with MDCH, I visited fourteen of the seventeen local health 
jurisdictions, where I interviewed twenty-fi ve staff  members. Two jurisdictions 
declined to participate because of recent staff  turnover, and one never responded 
to requests to participate. Each in-depth, 45- to 90-minute, semistructured 
interview was audio recorded. I asked each participant to choose a pseudonym, 
which are the names used in this book. I conducted all the interviews myself and 
coded transcripts using NVIVO software. In particular, I coded interviews for 
general techniques of surveillance (such as using partner services or testing 
data), participants’ awareness and opinion of the HIV disclosure law, and direct 
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experience with regulating HIV-positive clients. I obtained approval to do 
research with human subjects from both the University of Michigan’s Health 
Sciences and Behavioral Sciences Institutional Review Board and MDCH’s 
Institutional Review Board.

chapter 4: making hiv a crime
This chapter draws on an original archive of primary sources related to HIV 
exposure and nondisclosure criminal bills introduced in the United States. I 
began by requesting legislative histories of bills known to have passed in the 
United States; from there, I reached out to state libraries and archivists in all 
fi fty states to identify bills that did not pass, that were vetoed, or that were 
repealed. In sum, 162 bills from forty-fi ve states were identifi ed. Once identi-
fi ed, all relevant historical documents were requested. For states with robust 
archiving policies, such as California, this entailed thousands of pages of 
records—including committee hearing records, bill analyses, and statements of 
support or opposition. In most states, however, the most that was typically 
available for review was the bill itself and the House and Senate journals 
describing its progression through the legislative process. The range of data 
available in these forty-fi ve states can be categorized in this way:

1.  Bill only (26): Alabama, Arizona, Arkansas, Connecticut, Delaware, 
Georgia, Hawaii, Idaho, Indiana, Iowa, Kansas, Kentucky, Louisiana, 
Maryland, Minnesota, Mississippi, Nebraska, New Hampshire, New 
Jersey, New York, North Carolina, Pennsylvania, Rhode Island, South 
Dakota, West Virginia, and Wyoming.

2.  Bill plus transcripts or audio of hearings (3): Alaska, Colorado, and 
Illinois.

3.  Bill plus committee records (9): California, Missouri, Montana, Nevada, 
North Dakota, Ohio, Oklahoma, South Carolina, and Wisconsin.

4.  Bill plus transcripts or audio and committee records (7): Florida, Michigan, 
Tennessee, Texas, Utah, Virginia, and Washington.

Collectively, this archive includes 547 fi les, or 14,257 pages of documents. 
(Notably, in keeping with the spirit of the state’s colloquial motto regarding 
size, 6,435 pages are associated with bills in Texas alone.)

In addition to these primary sources, I also conducted a systematic analysis 
of newspaper reports using Newsbank for references to “AIDS” and “crime” or 
“felony.” As a result, 596 newspaper articles were archived for analysis.

chapter 5: hiv on trial
To analyze how trial courts litigated HIV exposure and nondisclosure cases in 
Michigan and Tennessee, I obtained public records of convictions from the 
Michigan State Police Information Center and the Tennessee Administrative 
Offi  ce of the Courts. These de-identifi ed data described the county and dates 
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in which defendants were convicted under their state’s respective law. I 
attempted to identify the defendant in each case by reviewing local newspaper 
archives, searching for any mention of a case within two weeks of the sentenc-
ing date indicated in the police data (this was easier in Michigan, where the 
de-identifi ed data included specifi c sentencing dates; Tennessee data included 
only the year).

In Michigan, I successfully identifi ed the defendant in twenty-nine cases using 
newspaper reports and in another twenty-nine cases using county clerk records 
and Internet searches. In these ways, I identifi ed the defendant in 95 percent of 
the known sixty-one convictions between 1992 and 2010 in Michigan.

It is not possible to know precisely how many defendants were convicted 
under Tennessee’s law given the information provided, which reported only 
counts rather than individual cases (defendants in Tennessee were often charged 
with multiple HIV exposure counts—up to twenty-eight in one case). However, 
it was possible to rely on the state’s sex off ender registry as a source of data, 
since defendants convicted under that state’s HIV exposure law are required to 
publicly register as a violent sex off ender for life.10 In total, forty-three defen-
dants convicted under Tennessee’s HIV exposure law between 1995 and 2010 
were identifi ed.

In the 103 cases in which the defendant was identifi ed, I ordered courtroom 
transcripts from the county circuit court. I obtained 194 court transcripts total-
ing 6,654 pages associated with 78 cases. In the 12 cases for which no tran-
scripts were available, I requested copies of other documents in the court fi le 
that detailed the basic facts of the case and relevant legal matters. For the pur-
poses of this analysis, I also drew on 125 local newspaper reports located 
through archival research, Internet searches, and electronic newspaper database 
queries. This research design was reviewed by a University of Michigan ethics 
board and determined to be exempt from review.

Upon receipt, I digitized records using a scanner and a computer outfi tted 
with ABBY FineReader text recognition software. Once they had been digitized, 
I read and coded the court transcripts using ATLAS.ti qualitative analysis soft-
ware. For the purposes of this analysis, I coded for framing devices employed by 
legal actors to justify punishing defendants. This includes public health fram-
ings (such as “they’re a risk to public health” or “exposed another to a risk of 
contracting HIV”) and moral framings that depart from medical science (such 
as “they’re a reckless killer” and “they sentenced another to death”). I also 
coded for references to medical science, such as undetectable viral loads, trans-
mission probabilities, and HIV virology.

chapter 6: victim impact
This analysis is based on an original dataset of convictions in Arkansas, Florida, 
Louisiana, Michigan, Missouri, and Tennessee. The methods used to obtain the 
Michigan and Tennessee case information have already been described. The 
methods for the remaining states were similar. The primary agency or source of 
data for each of the remaining states were the following:
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1.  the Arkansas Department of Corrections;

2.  Florida’s Offi  ce of the State Courts Administrator;

3.  Louisiana’s state sex off ender registry, which requires that defendants 
convicted under the HIV exposure register for fi fteen years;11 and

4.  Missouri’s Offi  ce of the State Courts Administrator.

De-identifi ed case reports were identifi ed using news reports and sex off ender 
registry reports. In Florida, data was de-identifi ed but included cases numbers 
that could be entered as a search term in most county circuit court clerk websites. 
In total, the defendant was identifi ed in 431 convicted cases. This research design 
was reviewed by the University of Michigan Health Science and Behavioral Sci-
ences Institutional Review Board and determined to be exempt from review.

Defendant demographic characteristics were obtained from a variety of 
sources, including mugshot websites, news reports, department of corrections 
databases, and sex off ender registry reports. In cases for which this information 
could not be garnered from electronic sources, data was requested directly from 
the county circuit court clerk. The most labor-intensive datapoint, by far, was 
partner gender, which is not generally recorded in a systematic way. Partner 
gender was systematically collected from case fi les in Michigan, Missouri, and 
Tennessee. Because of costs (costs associated with obtaining court fi les for this 
project approached $20,000), it was not possible to collect partner gender data 
in additional states.

In order to examine diff erences between the demographic characteristics of 
convicted defendants and HIV-positive residents generally, I requested data 
from the state departments of health describing the population of people newly 
diagnosed with HIV over the same periods as the court data obtained. Notably, 
in cases in which the health department data indicated “{{lt}}5” HIV diagnoses 
instead of specifying a defi nite number of individuals for a particular risk group, 
I substituted either an indirectly determined precise fi gure or an average estima-
tor. For example, if the data indicated that seven HIV-positive women were 
diagnosed between 1992 and 2010 in a particular county and that fi ve of those 
HIV-positive women were White and zero were “Other,” then necessarily two 
were Black, because these categories were mutually exclusive. In other instances 
where it was not possible to deduce the precise fi gure, an average of the possible 
values was substituted. For example, if the data indicated that eight HIV-posi-
tive women were diagnosed in a particular county and that four of them were 
White, {{lt}}5 were Black, and {{lt}}5 were “Other,” I used the average of the 
minimum and maximum possible values as an estimator. In this example, since 
the sum of the possible values could not exceed four, the estimate substituted 
would be the average of 1 and 3, or 2.0. In Michigan, for example, of the 352 
data points for the twenty-two jurisdictions analyzed, it was necessary to sub-
stitute twenty-fi ve such estimates. Because the estimators were necessary only in 
cases with very small numbers, this strategy has a negligible eff ect on the valid-
ity of the overall estimates for HIV-positive diagnoses in these jurisdictions.

Because of the large number of “no risk reported” (NRR) cases, Missouri 
reports imputed estimated total HIV diagnoses by risk category (in addition to 
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actual reported HIV diagnoses) on an annual basis. However, these fi gures are 
not diff erentiated by race. For example, in 2007, Missouri reports 240 known 
MSM-associated HIV diagnoses but, after including estimated NRR cases, esti-
mates 451 MSM diagnoses. These imputed estimates are not reported based on 
race, however. To estimate imputed total diagnoses by race, Missouri diagnoses 
data are imputed based on the annual proportional composition for each demo-
graphic category (for example, 46 percent of actual reported MSM cases in 
2007 were among Black MSM; therefore, the imputed estimate for Black MSM 
for 2007 is 0.46*451 = 208.59).

The analyses conducted in this book treat both defendant data and health 
department data analytically as populations because they represent the vast 
majority of all possible cases during the study period (95 percent in Michigan, 
for example). Because both sets of data include nearly the entire population, 
statistical signifi cance tests are unnecessary because the probability that the dif-
ferences observed between the two data sets were the result of random error (or 
“chance”) due to sampling is negligible. Statistical signifi cance fi gures for the 
analyses conducted in this paper would estimate the probability that the diff er-
ences observed between groups were the result of random error due to sampling 
rather than actual diff erences in the population. Because these two sets of data 
represent entire populations (or in the case of the conviction data, 95 percent of 
the entire population), statistical signifi cance tests are inappropriate. Conse-
quently, statistical signifi cant tests are not presented. This assumption is consis-
tent with a previously published, peer-reviewed analysis of the Michigan data.12
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 table a.1 state hiv exposure and disclosure bills, sorted by year and 
then by state

STATE Bill Number
Year 
Introduced Penalty Final Action

New Jersey Assembly Bill No. 3577 1985 Not applicable Not passed
Pennsylvania House Bill No. 1787 1985 Felony Not passed
Colorado House Bill No. 1144 1986 Felony Not passed
Florida House Bill No. 1313 1986 Misdemeanor Enacted
Florida House Bill No. 1055 1986 Misdemeanor Not passed
Florida Senate Bill No. 787 1986 Misdemeanor Not passed
Florida House Bill No. 1245 1986 Misdemeanor Not passed
Hawai’i House Bill No. 2289 1986 Felony Not passed
Idaho House Bill No. 662 1986 Felony Not passed
Idaho House Bill No. 653 1986 Not specifi ed Not passed
Maryland House Bill No. 1282 1986 Unknown Not passed
New Jersey Assembly Bill No. 1443 1986 Not applicable Not passed
Oklahoma House Bill No. 1698 1986 Felony Not passed
South Dakota Senate Bill No. 193 1986 Misdemeanor Not passed
West Virginia House Bill No. 1393 1986 Unknown Not passed
Alabama House Bill No. 338 1987 Misdemeanor Enacted
Illinois Senate Bill No. 651 1987 Misdemeanor Amended out 

before 
passage

Louisiana House Bill No. 1728 1987 Felony Enacted
Louisiana House Bill No. 1634 1987 Felony Not passed
New Jersey Assembly Bill No. 4069 1987 Felony Not passed
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Pennsylvania House Bill No. 2009 1987 Felony Not passed
Pennsylvania House Bill No. 2274 1987 Felony Not passed
Rhode Island Senate Bill No. 449 1987 Felony Not passed
South Carolina Senate Bill No. 508 1987 Not specifi ed Enacted
Georgia House Bill No. 1281 1988 Felony Enacted
Idaho House Bill No. 433 1988 Felony Enacted
Illinois Senate Bill No. 110 1988 Misdemeanor Not passed
Iowa House Bill No. 2344 1988 Felony Not passed
Michigan House Bill No. 5026 1988 Felony Enacted
Missouri House Bill Nos. 1151 

 & 1044
1988 Felony Enacted

New Jersey Assembly Bill No. 966 1988 Not applicable Not passed
Oklahoma House Bill No. 1798 1988 Felony Enacted
Rhode Island House Bill No. 8444 1988 Infraction Not passed
Rhode Island Senate Bill No. 2595 1988 Civil Not passed
Rhode Island Senate Bill No. 2638 1988 Felony Not passed
Rhode Island Senate Bill No. 2673 1988 Felony Not passed
South Carolina House Bill No. 2807 1988 Felony Enacted
Virginia House Bill No. 469 1988 Felony Not passed
Washington Senate Bill No. 6221 1988 Felony Enacted
Arkansas House Bill No. 1496 1989 Felony Enacted
Illinois House Bill No. 1871 1989 Felony Enacted
Illinois Senate Bill No. 1180 1989 Felony Vetoed
Maryland Senate Bill No. 719 1989 Misdemeanor Enacted
Montana House Bill No. 661 1989 Misdemeanor Enacted
Nevada Senate Bill No. 73 1989 Misdemeanor Enacted
North Carolina
 No. 10A NCAC 
 41A .0202

Administrative Code 1989 Misdemeanor Not 
 applicable

North Carolina House Bill No. 191 1989 Civil Not passed
North Dakota Senate Bill No. 2049 1989 Infraction Enacted
North Dakota Senate Bill No. 2052 1989 Felony Enacted
Ohio Senate Bill No. 2 1989 Misdemeanor Enacted
Pennsylvania House Bill No. 824 1989 Felony Not passed
Pennsylvania House Bill No. 600 1989 Felony Not passed
Texas Senate Bill No. 163 1989 Felony Not passed
Texas Senate Bill No. 649 1989 Not specifi ed Not passed
Texas House Bill No. 1901 1989 Felony Not passed
Texas Senate Bill No. 959 1989 Felony Repealed
Virginia House Bill No. 1343 1989 Felony Not passed
Kentucky House Bill No. 425 1990 Felony Amended 

  out before 
passage

Oklahoma House Bill No. 1012 1991 Felony Enacted
Tennessee House Bill No. 52 1991 Felony Amended 

  out before 
passage

(continued)
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 table a.1 (continued)

STATE Bill Number
Year 
Introduced Penalty Final Action

Utah House Bill No. 435 1991 Not specifi ed Drafted out 
  before 

passage
California Senate Bill No. 982 1992 Felony Not passed
Connecticut House Bill No. 5887 1992 Felony Not passed
Kansas House Bill No. 2841 1992 Misdemeanor Enacted
New York Senate Bill No. 7339 1992 Felony Not passed
Pennsylvania House Bill No. 2815 1992 Felony Not passed
Tennessee House Bill No. 1673 1992 Felony Not passed
Tennessee Senate Bill No. 1676 1992 Felony Not passed
Wyoming House Bill No. 8 1992 Felony Not passed
Connecticut House Bill No. 5305 1993 Felony Not passed
Florida House Bill No. 153 1993 Felony Enacted
Indiana Senate Bill No. 24 1993 Not specifi ed Enacted
Indiana House Bill No. 1015 1993 Felony Not passed
Nevada Senate Bill No. 514 1993 Felony Enacted
North Carolina House Bill No. 973 1993 Felony Not passed
Pennsylvania House Bill No. 743 1993 Felony Not passed
Tennessee Senate Bill No. 398 1993 Felony Amended out 

  before 
passage

Tennessee House Bill No. 585 1993 Felony Not passed
Texas Senate Bill No. 1067 1993 Repeal Enacted
Colorado House Bill No. 1255 1994 Felony Not passed
Indiana House Bill No. 1366 1994 Felony Not passed
New York Senate Bill No. 744 1994 Felony Not passed
Tennessee House Bill No. 1686 1994 Felony Enacted
Alaska Senate Bill No. 91 1995 Felony Not passed
Alaska House Bill No. 199 1995 Felony Not passed
Minnesota House Bill No. 1700 1995 Felony Enacted
North Carolina House Bill No. 801 1995 Felony Not passed
Utah House Bill No. 331 1995 Felony Not passed
California Assembly Bill No. 380 1996 Sentence 

 enhancement
Not passed

California Assembly Bill No. 2147 1996 Felony Not passed
New York Senate Bill No. 280 1996 Felony Not passed
Alaska Senate Bill No. 17 1997 Felony Vetoed
Connecticut House Bill No. 5133 1997 Felony Not passed
Mississippi Senate Bill No. 2542 1997 Felony Not passed
Mississippi Senate Bill No. 2124 1997 Felony Not passed
Missouri Senate Bill No. 347 1997 Felony Enacted
New Jersey Senate Bill No. 1297 1997 Not applicable Enacted
New Jersey Assembly Bill No. 2084 1997 Not applicable Not passed
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Virginia House Bill No. 1912 1997 Tiered Not passed
Arizona House Bill No. 2396 1998 Felony Not passed
California Senate Bill No. 705 1998 Felony Enacted
California Assembly Bill No. 2287 1998 Felony Not passed
Indiana Senate Bill No. 355 1998 Tiered Enacted
Indiana House Bill No. 1126 1998 Felony Not passed
Indiana House Bill No. 1012 1998 Felony Not passed
Indiana House Bill No. 1029 1998 Felony Not passed
Iowa House Bill No. 2369 1998 Felony Enacted
Iowa House Bill No. 2108 1998 Felony Not passed
Mississippi Senate Bill No. 2545 1998 Felony Not passed
Mississippi Senate Bill No. 2657 1998 Felony Not passed
New York Assembly Bill No. 8861 1998 Felony Not passed
New York Senate Bill No. 1592 1998 Felony Not passed
New York Senate Bill No. 3017 1998 Felony Not passed
Pennsylvania Senate Bill No. 1263 1998 Felony Not passed
Virginia House Bill No. 73 1998 Tiered Not passed
Virginia House Bill No. 296 1998 Felony Not passed
Connecticut House Bill No. 5434 1999 Felony Not passed
Hawai’i House Bill No. 819 1999 Felony Not passed
Indiana Senate Bill No. 373 1999 Tiered Not passed
Mississippi Senate Bill No. 2450 1999 Felony Not passed
Mississippi Senate Bill No. 2006 1999 Felony Not passed
Ohio Senate Bill No. 100 1999 Felony Enacted
Pennsylvania Senate Bill No. 847 1999 Felony Not passed
Virginia House Bill No. 296 1999 Tiered Not passed
Virginia House Bill No. 1604 1999 Felony Not passed
Wisconsin Assembly Bill No. 550 1999 Felony Not passed
Hawai’i Senate Bill No. 2602 2000 Felony Not passed
Indiana Senate Bill No. 277 2000 Tiered Not passed
Indiana House Bill No. 1392 2000 Tiered Not passed
Mississippi Senate Bill No. 2249 2000 Felony Not passed
Mississippi Senate Bill No. 2044 2000 Felony Not passed
New York Assembly Bill No. 1908 2000 Felony Not passed
New York Senate Bill No. 464 2000 Felony Not passed
South Dakota Senate Bill No. 48 2000 Felony Enacted
Virginia House Bill No. 141 2000 Felony Enacted
Mississippi Senate Bill No. 2065 2001 Felony Not passed
Mississippi Senate Bill No. 2080 2001 Felony Not passed
Pennsylvania Senate Bill No. 221 2001 Felony Not passed
Hawai’i House Bill No. 2688 2002 Felony Not passed
Mississippi Senate Bill No. 2010 2002 Felony Not passed
Missouri House Bill No. 1756 2002 Felony Enacted
New York Assembly Bill No. 827 2002 Felony Not Passed
New York Senate Bill No. 3521 2002 Felony Not passed
Mississippi Senate Bill No. 2082 2003 Felony Not passed

(continued)
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 table a.1 (continued)

STATE Bill Number
Year 
Introduced Penalty Final Action

Pennsylvania Senate Bill No. 314 2003 Felony Not passed
Virginia House Bill No. 2082 2003 Chemical 

 castration
Not passed

Mississippi House Bill No. 1298 2004 Felony Enacted
Mississippi Senate Bill No. 2810 2004 Felony Not passed
Nebraska Bill No. 872 2004 Felony Not passed
New York Assembly Bill No. 5278 2004 Felony Not passed
Virginia House Bill No. 871 2004 Tiered Enacted
Virginia House Bill No. 657 2004 Felony Not passed
Colorado Senate Bill No. 17 2005 Misdemeanor Not passed
Nebraska Bill No. 377 2005 Tiered Not passed
New Hampshire House Bill No. 673-FN 2005 Felony Not passed
Pennsylvania Senate Bill No. 505 2005 Felony Not passed
Wisconsin Assembly Bill No. 652 2005 Felony Not passed
Delaware House Bill No. 417 2006 Felony Not passed
New York Assembly Bill No. 9359 2010 Felony Not passed
West Virginia Senate Bill No. 599 2010 Felony Not passed
New York Assembly Bill No. 2991 2012 Felony Not passed
New York Assembly Bill No. 4006 2013 Felony Not passed
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columnist for the Baton Rouge Advocate (not to be confused with the LGBT 
magazine The Advocate).

2. UPI Newstrack, “A Conservative Political Action Committee Called Tra-
ditional Values Demands . . . ,” October 5, 1985, Newsbank. Louis Sheldon 
founded the Traditional Values Coalition in 1984 and continues to serve as the 
group’s chairman. Designated a hate group by the Southern Poverty Law Center, 
the group has long championed antigay campaigns nationwide.

3. Don Boys, “Don’t Protect Victims at Society’s Expense,” USA Today, June 
24, 1988, 8A. Boys is an evangelist, a former member of the Indiana House of 
Representatives, and the author of AIDS: A Silent Killer (Ringgold, GA: Free-
dom Publications, 1987), which promoted the idea that AIDS was contagious 
via coughing and sneezing.

4. Joan Parrish, “On the Right Track,” Tulsa World, February 28, 1989, 7A. 
Parrish’s editorial refl ects a populist sentiment at the time: that crime was ram-
pant and authorities were doing little to clamp down on it.

5. George Gallup Jr. and Jim Castelli, “Poll Catalogs Views on AIDS by 
Religion,” Dallas Morning News, September 27, 1987, 45A.

6. Lyndon LaRouche is best known for his ballot initiative eff orts in California 
to restrict the rights of people living with HIV. William F. Buckley Jr. founded the 
conservative magazine National Review and famously promoted the idea that 
newly diagnosed AIDS patients should be tattooed. See, for example, David L. 
Kirp, “LaRouche Turns to AIDS Politics,” New York Times, September 11, 1986, 
http://www.nytimes.com/1986/09/11/opinion/larouche-turns-to-aids-politics
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