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Introduction
The extent to which we take the commitment to democracy seriously is measured by the 

extent to which we take the commitment to education seriously. — Hilary Putnam

The 2016 presidential election campaign underscored some very trou-

bling trends in the present state of our democracy: the extreme po-

larization of the electorate, the dismissal of people with opposing views, 

the failure of many voters (and, quite often, candidates) to focus on sub-

stantive policy issues, and the widespread acceptance and circulation 

of one- sided and erroneous information.1 Other disturbing trends have 

been present for decades: the proportion of eligible voters who actually 

vote is substantially lower than in most other developed countries, the 

number of citizens who actively participate in local community activi-

ties has dramatically declined, and Americans are increasingly neglect-

ing basic civic responsibilities like jury service.

The fact that these worrisome practices have become prevalent in our 

society also raises serious questions about how well the schools in re-

cent decades have carried out one of their core traditional responsibili-

ties: preparing young people to be good citizens, capable of safeguarding 

our democracy and stewarding our nation toward a greater realization of 

its democratic values. As former U.S. Supreme Court justice Sandra Day 

O’Connor has put it, “We are failing to impart to today’s students the in-

formation and skills they need to be responsible citizens.”2

The ability of the schools to carry out their historical role of civic 

preparation has been further undermined by the disparities in opportu-

nities for effective civic preparation that are available in many schools; 

this opportunity gap has resulted in a large “civic empowerment gap” for 

many students in poverty and students of color. Donald Trump’s victory 

in 2016 also highlighted the degree to which the white working class felt 
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not only economically but also culturally neglected and believed that the 

public schools did not refl ect their values.3

The premise of this book is that, for at least the past half century, 

the schools have failed to perform properly their critical role of prepar-

ing students to function productively as civic participants. As a result, 

the future viability of our democratic culture is truly put at risk, since, 

as “theorists of democracy from Aristotle to Bryce have stressed  .  .  . 

democracies are maintained by active citizen participation in civic af-

fairs, by a high level of information about public affairs, and by a wide-

spread sense of civic responsibility.”4 I also argue that the schools’ inabil-

ity to prepare students to meet the challenges of capable citizenship in 

the twenty- fi rst century can be overcome only by the involvement of the 

federal and state courts, both of which have declared that preparing stu-

dents for capable citizenship is a prime responsibility of the schools, in 

enforcing those pronouncements.

For America’s founders, preparing young people to be capable citi-

zens was the primary reason to establish a public school system. Harvard 

historian Alan Taylor summarized the founders’ perspective as follows: 

“Schools needed to produce well- informed protectors of republican gov-

ernment. ‘If the common people are ignorant and vicious,’ [Benjamin] 

Rush concluded, ‘a republican nation can never be long free.’ .  .  . They 

also needed enough education to distinguish worthy from treacherous 

candidates for offi ce— lest the republic succumb to those reckless dema-

gogues or would- be aristocrats. As Jefferson put it, ‘Ignorance and des-

potism seem made for each other.’ ”5 The nation’s founders believed that 

the profound experiment in republican government that they were ini-

tiating “depended on citizens’ ability to participate in public life and to 

exhibit civic virtues such as mutual respect and prudent judgment.”6

Over the past half century, however, most American schools have 

substantially neglected their responsibility to prepare students for civic 

participation. In 2000, when the annual PDK/Gallup poll on schooling 

last asked questions about education for citizenship, respondents chose 

“prepar[ing] people to become responsible citizens” as the least im-

portant purpose of schooling, behind such goals as “enhanc[ing] peo-

ple’s happiness and enrich[ing] their lives.”7 Policy makers and educa-

tors have tended to downgrade the teaching of social studies and civics, 

focusing in recent decades on basic reading and math instruction and 

emphasizing the economic value of education to individual students. 

The professional development of teachers in civics education has also 
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been largely disregarded.8 Consequently, “Americans have entered the 

twenty- fi rst century, an epoch punctuated by debates over immigration, 

religious tolerance, and the role of government, with their schools devot-

ing remarkably little attention to the formation of sound democratic citi-

zens. A focus on academic performance, along with concerns about pro-

voking controversy, have in many places demoted talk of citizenship to 

assemblies, ceremonies, or the occasional social studies lesson.”9

The result of decades of neglect of the civic purposes of education 

has meant that, among other things, only 23 percent of a national sample 

of eighth graders performed at or above a “profi cient” level on the civ-

ics exam administered by the National Assessment of Educational Prog-

ress (NAEP) in 2014,10 participation in civic organizations has plunged,11 

most social studies classes do not discuss social problems and contro-

versial ideas,12 and most people avoid entering into political discussions 

with those who have opposing political views.13 Opportunities for stu-

dents to participate in extracurricular activities, service learning, and ac-

tual and simulated political experiences are inadequate and tend to be 

cut back or eliminated in times of fi scal constraint.14

Many parents and scholars are concerned that the schools are not 

suffi ciently exposing students to appropriate civic values.15 Many young 

people express deep skepticism and cynicism toward elections and the 

democratic political process.16 In addition, there is a substantial and wor-

risome gap in civic knowledge, civic skills, and civic dispositions be-

tween most white students and both students from low- income back-

grounds and students of color.17

Most schools have also failed to help students apply critical think-

ing to their use of new media, a pattern that does not bode well for the 

ability of our future voters to deal effectively with the one- sided pre-

sentation of information, the distortion of facts, and circulation of fake 

news stories through the Internet. The disturbing tendency to engage 

only with news sources and social media that confi rm one’s preexisting 

perspectives predated the 2016 election campaign and has affected lib-

eral and conservative voters alike: “In fact, consistently liberal voters are 

most likely to block, un- follow, or defriend someone on social media be-

cause they disagreed with that person’s political stance. Meanwhile, con-

sistent conservatives do the same and tend to receive their news from 

one conservative source, FOX News.”18

The Stanford History Education Group recently administered a se-

ries of assessments that gauge “civic online reasoning” to  approximately 
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eight thousand secondary school and college students across twelve 

states. The overall conclusion: “Young people’s ability to reason about 

the information on the Internet can be summarized in one word: 

bleak.”19 In one of these Stanford exercises, the researchers sent high 

school and college students to MinimumWage .com, a website that pur-

ported to be a fair broker of information on the relationship between 

minimum- wage policy and employment rates. The site links to reputa-

ble sources like the New York Times and is identifi ed as a project of the 

Employ ment Policies Institute, a nonprofi t organization that describes 

itself as sponsoring nonpartisan research. In fact, however, the site is a 

front for an industry public relations fi rm that poses as a think tank.

Only 9 percent of high school students in an Advanced Placement his-

tory course were able to see through the language used on Minimum 

Wage .com language to determine that its reporting was  biased. Among 

college students the results were actually worse: 93 percent of students 

were fooled. The simple act of Googling “Employment Policies Insti-

tute” and the word “funding” would have turned up a host of articles 

and other sources that exposed the deceptive practices of this site. Most 

 students never moved beyond the site itself.20 Another study revealed 

that students tend to focus on the fi rst site that pops up in an Inter -

net search, blindly trusting the search engine to put the most reliable 

results fi rst.21

Although parents, educators, and policy makers have, in general, 

down played the signifi cance of educating students for citizenship in re-

cent decades, the state courts have not. In a remarkable series of de-

cisions issued over the past fi fty years, courts in almost half the states 

have issued rulings that have interpreted their state’s constitution to re-

quire governors and legislators to provide adequate and/or equitable ed-

ucational opportunities to all students. To reach these conclusions, they 

have examined the meaning of constitutional clauses that appear in al-

most all of the state constitutions that guarantee all students a “thor-

ough and effi cient education,” a “sound basic education,” or a “high 

quality” or “adequate education.”

Most of these constitutional provisions were drafted as part of the 

common school movement that established the American public school 

system during the nineteenth century; some, especially in the New En-

gland states, actually date back to the post– Revolutionary War era of the 

eighteenth century. Not surprisingly, the text and the legislative history 

of these clauses refl ect the strong commitment of the nation’s founders 
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and of the architects of the common schools to the need to ensure that 

all students be prepared to function as capable citizens in a democratic 

society.22 As the Wyoming Supreme Court wrote in analyzing the history 

of that state’s constitutional education article: “At the time these clauses 

were used in the wording of the education article at  Wyoming’s consti-

tutional convention in 1889, similar education provisions were found in 

 every State constitution, refl ecting the contemporary sentiment that edu-

cation was a vital and legitimate state concern, not as an end in itself, but 

because an educated populace was viewed as a means of survival for the 

democratic principles of the state.”23

State courts interpreting and applying these clauses today have also 

consistently emphasized the continuing importance of educating stu-

dents to be effective citizens. The New York Court of Appeals held that 

the purpose of public education is to provide students the skills they 

need to “function productively as civic participants capable of voting 

and serving on a jury.”24 The Kentucky Supreme Court, using language 

that has also been followed by eight other states’ highest courts, specifi -

cally held that constitutional goals included the development in each and 

every child of the following:

1. Suffi cient oral and written communication skills to enable students to 

function in a complex and rapidly changing civilization;

2. Suffi cient knowledge of economic, social, and political systems to enable 

the student to make informed choices;

3. Suffi cient understanding of governmental processes to enable the stu-

dent to understand the issues that affect his or her community, state, and 

nation.25

The U.S. Supreme Court famously proclaimed in its landmark school 

desegregation decision, Brown v. Board of Education: “Today, educa-

tion is perhaps the most important function of state and local govern-

ments. . . . It is the very foundation of good citizenship.”26 The Supreme 

Court has also reiterated in a variety of cases that “[the schools] are ed-

ucating the young for citizenship,”27 that “schools are where the ‘funda-

mental values necessary for the maintenance of a democratic political 

system’ are conveyed,”28 and that “Americans regard the public schools 

as a most vital civic institution for the preservation of a democratic sys-

tem of government.”29

Overall, the highest courts in at least thirty- two states have explic-
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itly stated that preparation for capable citizenship is the prime purpose 

or a primary purpose of the education clause of their state constitutions. 

(This does not mean that the other eighteen state highest courts have de-

nied this proposition; rather, they have not spoken on the issue.) These 

courts have not, however, assiduously enforced these understandings. 

The primary focus of the judges in these cases, and of the parties who 

have appeared before them, has been to ensure that state funding is suf-

fi cient to allow for schools to provide meaningful educational opportu-

nities to all students in a general sense, and their remedial decrees have 

not focused at all on education for citizenship.

Although by and large the education adequacy cases have resulted 

in substantial increases in educational funding, it is clear that states and 

school districts have not used these increased resources to improve pre-

paration for civic participation. As discussed already, school districts 

have reduced, rather than increased, the opportunities for civic prepa-

ration they offer students over the forty- fi ve years that state courts have 

been issuing their adequacy decisions.

The trauma of the 2016 election campaign has led some educators to 

propose using this experience as a “Sputnik moment”30 for the schools 

to “restore the foundation that our public schools were founded on . .  . 

to promote civic engagement and deliberative skills— skills that our 

 democracy depended on to survive and thrive.”31 This will not, however, 

be an easy task. Politicians and educators have for years given lip ser-

vice to the need for civic education, but they have failed to deliver on 

their abstract commitments. The courts need now to enforce their pro-

nouncements regarding the primacy of education for citizenship in order 

to ensure that the schools actually meet effectively their civic prepara-

tion obligations.

One of the major reasons for the contemporary neglect of civic prep-

aration in the schools is that policy makers and school offi cials have dis-

couraged or even barred teachers from dealing with controversial issues, 

and many teachers also feel that they have not been trained in how to 

teach students to apply critical analytic skills to their use of the Internet 

and social media. The continuing political polarization that plagues our 

society is likely to perpetuate these trends— unless the schools are im-

pelled to shift decisively their approach to civic education by judicious 

directives from the courts. In short, if students are to receive the civic 

knowledge, skills, experiences, and values that they will need to be ca-

pable citizens who are responsive to the contemporary challenges to our 
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democratic system, then the courts will need to play an active role in 

inducing the schools to carry out their constitutional responsibilities in 

this area.

Preparing students to function as civic participants in a meaningful 

way in the twenty- fi rst century requires a new approach to education, an 

approach that understands and incorporates contemporary cultural re-

alities. For civic education to succeed, schools must create an environ-

ment that harnesses diversity and individualism; provides equal educa-

tional opportunities; forges common contemporary civic values; adopts 

pedagogical approaches that promote deliberation, critical inquiry, and 

participatory experiences; and capitalizes on the positive possibilities of 

the Internet and social media. These initiatives will undoubtedly require 

strong leadership, parental support, and additional resources, but they 

can be achieved.

The state and federal courts are uniquely positioned to induce the 

schools to adopt these kinds of policies and practices. Although judicial 

appointments, especially at the Supreme Court level, have become more 

politicized in recent years, the courts nevertheless remain the least po-

larized and most respected branch of American government. Their ba-

sic institutional functioning requires reliance on evidence, reasoned dis-

cussion, analysis of controversial issues, and respect for those who hold 

different viewpoints— many of the core skills that students will need to 

develop if they are to be effective citizens who exercise good judgment 

in dealing with policy issues. The state court equity and adequacy deci-

sions, and the U.S. Supreme Court’s past supportive statements, can pro-

vide important precedents for judicial action to enforce a right to mean-

ingful education for citizenship. The equity and adequacy rulings have 

been issued by judges in red states and blue states, and they have ex-

panded educational opportunities to students of color, to immigrants, 

and to children of white working- class families.

Many of the changes that are necessary for effective civic preparation 

will involve the dissemination and adoption of practices and activities 

that are already being carried out successfully in certain places. For ex-

ample, some schools are already engaging students in deliberative exam-

inations of controversial issues, teaching them how to use critical analy-

sis to assess the validity of information on the Internet and social media, 

and providing students with the types of extracurricular and experiential 

activities that are critical for developing civic participation skills. These 

important practices need to become the norm in all schools, not just in 
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8 introduction

a few exceptional schools. Judicial decisions and remedial orders can 

make this happen.

Would judicial advancement of improved civic preparation in the 

schools constitute inappropriate “judicial activism”? Although this term 

is often used in a pejorative sense in political contexts, the fact is that 

both the federal and the state courts have taken on an active role in many 

areas, often in coordination with the legislative and executive branches, 

for the past half century. They have been involved in formulating major 

policies not only in school funding but also in school desegregation, spe-

cial education, school discipline, gender equity, and many other areas of 

educational policy. Similarly, outside of education, the courts have pro-

foundly affected public policy in areas like housing, mental illness, and 

prison reform. Issues of separation of powers need to be looked at from 

a broad perspective. Instead of interpreting the involvement of courts in 

enforcing social and economic rights as somehow usurping the powers of 

the legislative and executive branches, we need to realize that progress 

can be made in complex, critical areas like preparation for citizenship 

only through the active involvement of all three branches of government.

As already noted, the U.S. Supreme Court, other federal courts, and 

a majority of the state supreme courts have repeatedly held that a pri-

mary purpose of the public schools is to prepare students to function 

productively as civic participants. The courts now need to focus directly 

on requiring states and school districts to carry out their civic prepara-

tion responsibilities and to make education for effective citizenship in 

today’s world a high priority. The role of the courts is not to microman-

age what is going on in the classrooms but to induce states and schools 

to carry out their traditional constitutional responsibilities in ways that 

meet society’s contemporary civic needs.

This book describes what the schools need to do and the role that the 

courts need to play to reinvigorate preparation for civic participation in 

the schools. Chapter 1 delves into the reasons civic education held such 

meaning for the nation’s founders and for the proponents of the com-

mon schools. It then documents how civic instruction in the schools— 

and civic participation in society at large— has markedly declined since 

the 1950s. It describes how the neglect of education for citizenship has 

resulted in our young people becoming increasingly ignorant of the basic 

institutions of American government, ill- equipped to engage in deliber-

ative discussions, and increasingly unmotivated to engage in basic civic 

activities like voting, volunteering, and attending public meetings.
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An additional dimension of the civic engagement crisis is that many 

students of color and white students from working- class and low- income 

families are even more alienated from the nation’s civic culture and even 

less prepared for civic participation than are the majority of more affl u-

ent white students. The fi rst chapter also documents the ways that our 

nation’s education systems have been unable or disinclined to respond 

to these students’ needs. It concludes by developing an argument for why 

judicial intervention is needed to induce them to do so.

Chapter 2 explores how historically the U.S. Supreme Court has em-

phasized the role that schools should play in preparing their students 

to be capable citizens. The chapter focuses in particular on the impli-

cations of the U.S. Supreme Court’s 1925 ruling in Pierce v. Society of 
Sisters32 that the state has the right to insist that all schools, including 

private schools, teach “studies plainly essential to good citizenship.” De-

spite that clear holding, however, neither the Supreme Court nor the 

lower federal courts have taken steps to ensure that all public and pri-

vate schools do, in fact, provide the kind of education that is “essential to 

good citizenship.”

Importantly, in its 1973 holding in Rodriguez v. San Antonio Inde-
pendent School District,33 the Supreme Court held that education is not 

a “fundamental interest” under the federal constitution, but the justices 

did agree that education is essential for the effective practice of First 

Amendment freedoms and to the intelligent exercise of the right to vote. 

The Court declined to order the school- funding equity improvements 

sought by the plaintiffs in that case, but it indicated that it might recon-

sider in a future case whether there is a fundamental interest under the 

U.S. Constitution to ensure that all students receive the level of educa-

tion necessary for them to function as capable citizens.

The Supreme Court’s rejection of the fi scal equity claims of the Ro-
driguez plaintiffs shut the doors of the federal courthouses to advocates 

of reforming inequities in state education fi nance systems, most of which 

stem from the states’ reliance for school funding on local property taxes, 

which inherently favors affl uent communities. As a result, advocates of 

equity in school funding turned to the state courts; since 1973, litiga-

tion regarding the equity and adequacy of educational funding has been 

brought in forty- fi ve of the fi fty states. These court decisions and their 

implications for establishing a right to an adequate education for civic 

participation are the subject of chapter 3.

Plaintiffs have won the large majority of these cases in state courts. 
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As discussed earlier, in recent years, numerous state courts have specif-

ically held that preparing students to function productively as civic par-

ticipants is a primary purpose of public education. Some of the cases 

have discussed in detail what an education for citizenship should entail 

and the essential resources that would be needed to provide effective 

civic education for all students. However, largely because plaintiff attor-

neys have not asked the courts to enforce these precedents, the decrees 

that the courts have issued to date have not specifi cally mandated re-

forms related to civic preparation.

Precisely which school- based changes are needed to promote the de-

velopment of capable citizens is the subject of chapters 4 and 5. Chap-

ter 4 explores the political theory and educational policy literature rel-

evant to providing the civic knowledge, skills, experiences, and values 

necessary for a diverse contemporary democratic society. It draws on 

this literature to develop a conceptual framework that delineates the 

main challenges that need to be considered. The framework empha-

sizes the need to provide all students with (1) broad- based civic knowl-

edge that includes a strong grounding in civics, history, and economics, 

as well as in science, arts, and other humanistic subjects; (2) cognitive 

and verbal skills, as well as the critical analytic skills needed for dem-

ocratic deliberation; (3) school governance experiences, extracurricular 

activities, and involvement in school- connected community service pro-

grams; and (4) basic character values like responsibility, honesty, work 

ethic, and self- discipline, as well as important democratic values like tol-

erance, equality, due process, respect for the rule of law, and support for 

the fundamental political institutions of our society. The chapter pos-

its that preparing American students for civic participation necessitates 

recognizing and embracing our communities’ increasing diversity. It also 

requires taking aggressive steps to establish equal educational opportu-

nities for students in poverty and students of color.

Chapter 5 advances specifi c proposals, based on research and best 

practices, for carrying out the reforms that are called for in chapter 4. 

Civics and social studies classes that provide students with a deep un-

derstanding of how governmental institutions actually function and that 

emphasize both the accomplishments and the shortcomings of Amer-

ican democracy, past and present, should be required in all schools. 

Schools also need to provide all students with access to a broad, human-

istic curriculum and to a full range of co- curricular and extracurricu-

lar activities. Teachers must help develop in their students higher- order 
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thinking skills and critical analytic approaches. Chapter 5 shows how 

schools can accomplish these aims, offering specifi c examples of policies 

and techniques that some pioneering schools and educators have already 

implemented on issues like instructing students on how to deliberate re-

spectfully with others on controversial issues and how to apply critical 

analysis to their use of the Internet and social media.

Schools also need to be able to provide all of their students with expe-

riences that contribute to their civic preparation, including, but not lim-

ited to, involvement in community service and school and community 

improvement experiences, and online games and other simulated polit-

ical activities. The chapter demonstrates how the character values and 

democratic values that are critical for civic preparation and agency can 

be taught effectively in an ideologically neutral manner.

In chapters 6 and 7, I propose specifi c, feasible actions that both the 

state and the federal courts can and should take to enforce the schools’ 

constitutional responsibility to prepare students to function produc-

tively as civic participants. Chapter 6 explores additional remedies that 

the state courts that have issued school- funding equity and adequacy de-

crees can develop in order to implement the civic participation standards 

they have already articulated but have not yet enforced. It also discusses 

the kinds of decrees that courts that have ruled against plaintiffs in past 

equity and adequacy cases should now consider in response to the urgent 

need for civic preparation. State courts could issue general remedial de-

crees mandating greater attention to civic preparation needs but vesting 

in state offi cials substantial discretion to develop and implement appro-

priate standards for civic education, to provide necessary resources, and 

to assess the results of their efforts.

In the alternative, or in addition, some state courts might issue more 

specifi c remedial orders, depending on the strength of the evidence in 

particular cases. Examples of such decrees include requiring schools to 

instruct students in how to apply critical analytic skills to their use of so-

cial media and ensuring that all schools offer all students an appropri-

ate range of extracurricular activities and opportunities for involvement 

in community activities. A discussion of the actions that state courts can 

take to promote increased diversity, desegregation, and inclusion and to 

ensure that all schools have suffi cient resources to provide meaningful 

educational opportunities to all of their students concludes this chapter.

Chapter 7 argues that it is also important for the federal courts, and, 

in particular, the U.S. Supreme Court, to promote preparation for civic 
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participation. Although the state courts can do much to ensure that all 

schools, public and private, fulfi ll their responsibility to provide all stu-

dents with the necessary learning opportunities, the federal constitution 

has enhanced moral and political standing in our culture. A strong pro-

nouncement from the U.S. Supreme Court would be the most effective 

way to ensure that all students in all states actually receive meaningful 

preparation for civic participation.

In chapter 7, I also propose a detailed legal strategy to respond to the 

Supreme Court’s indication in Rodriguez that it might consider establish-

ing a federal right to effective civic preparation in a future case. In addi-

tion, I discuss further legal theories for establishing a federal right to ed-

ucation based on the privileges and immunities clause of the Fourteenth 

Amendment and the republican guarantee clause of article 4 of the U.S. 

Constitution. Consideration is also given to whether the Court should is-

sue a declaratory decision that leaves the development of the specifi cs of 

how the right should be implemented to the states and the lower federal 

courts and/or a specifi c order that mandates that the schools take action 

in certain priority areas like teaching students how to deliberate respect-

fully with people who hold different views from their own and how to de-

velop critical analytic skills to deal effectively with information on the 

Internet and social media.

The book concludes in the fi nal chapter with refl ections on two major 

concerns that some readers are likely to express. First, is this approach 

legitimate? That is, under our system of separation of powers, is it appro-

priate for courts to intervene in issues of education policy and adminis-

tration? Second, is this approach plausible? Would judges agree to take 

on such an active role in promoting preparation for civic participation 

in the schools, and would policy makers, educators, and the public ac-

cept such a stance? I also offer some concluding observations on the pro-

found impact that a decisive stance on education for capable citizenship 

by the state and federal courts could have for the continued integrity of 

American democratic culture and the American political system.
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Chapter One

The Civic Participation Crisis— and 
the Civic Empowerment Gap

We live today in a polity  .  .  . that lacks the civic resources to sustain self- government.  

— Lorraine Smith Pangle and Thomas L. Pangle

The American Revolution was not only a war for independence from 

England; it was also the catalyst of an unprecedented experiment in 

democratic government and civic participation. The war gave new impe-

tus to concepts of liberty, freedom, and democracy that had inspired the 

colonists; it involved many more people in thinking about those ideas, 

and it compelled citizens of the states to enter into weighty conversations 

about how to create effective local and national political structures to 

guide the new nation.1 The nation’s founders also realized that to main-

tain and expand this fl edgling democracy, they would need to create a 

new civic ethos, and schooling would need to play a central role in “the 

deliberate fashioning of a new republican character, rooted in the Amer-

ican soil . . . and committed to the promise of an American culture.”2

Schools were already playing a larger role in the American colonies 

than they had in Europe.3 But the founding fathers understood that for 

the kind of active democratic culture they sought, all citizens would need 

to obtain the knowledge and skills needed to make intelligent decisions. 

As John Adams wrote: “A memorable change must be made in the sys-

tem of education and knowledge must become so general as to raise 

the lower ranks of society nearer to the higher. The education of a na-

tion instead of being confi ned to a few schools and universities for the 

instruction of the few, must become the national care and expense for 

the formation of the many.”4 Similarly, Thomas Jefferson said that each 
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 citizen would need “to know his rights, to exercise with order and justice 

those he retains; to choose with discretion the fi duciary of those he del-

egates; and to notice their conduct with diligence, with candor and with 

judgment.”5

The founding fathers’ overall perspective on the purposes of educa-

tion was clearly civic. While they valued the teaching of basic academic 

skills, they placed greater emphasis on developing citizens who would 

protect and nurture the new democracy. For example, reading was im-

portant, they thought, not as an abstract skill but mainly because it 

would “teach good political judgment, allow learning from prior gen-

erations’ mistakes and successes, and inculcate honesty, integrity and 

compassion.”6

Benjamin Franklin and James Madison attempted to include some 

form of public funding for education in the U.S. Constitution, but their 

proposals fell victim to fears that the national government was already 

gaining too much power under the constitutional scheme.7 An emphatic 

commitment to public education was, however, clearly refl ected in lan-

guage that was written into the constitutions of most of the thirteen orig-

inal states. Thus, the Massachusetts Constitution proclaims the critical 

importance of education to a democracy and commits the state to “cher-

ish” education in perpetuity: “Wisdom and knowledge, as well as virtue, 

diffused generally among the body of the people, being necessary for the 

preservation of their rights and liberties; and as these depend on spread-

ing the opportunities and advantages of education in the various parts 

of the country, and among the different orders of the people, it shall 

be the duty of legislatures and magistrates, in all future periods of this 

Common wealth, to cherish the interests of literature and the sciences, 

and all seminaries of them; especially the . . . public schools and gram-

mar schools in the towns.”8 For the drafters of the state constitutions, 

“virtue,” by which they meant the “capacity to transcend their diverse 

self- interests by favoring the common good of the political community,”9 

was “an urgent necessity, a matter literally affecting the survival of the 

new Republic.”10 As Moses Mather put it in 1775, “The strength and 

spring of every free government is the virtue of the people; virtue grows 

on knowledge, and knowledge on education.”11

In the late eighteenth century, schools in rural areas (where 95 per-

cent of the people lived) were typically organized by the locality and fi -

nanced by a combination of property taxes, fuel contributions, tuition 
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payments, and state aid.12 After the revolution, some states initially re-

sponded to the heightened interest in civic education, refl ected in the 

state constitutions, by requiring local towns to found schools and some-

times by providing some fi nancial support for them. For example, the 

Pennsylvania Constitution of 1776 provided that “a school or schools 

shall be established in each county by the legislature,”13 and a Massachu-

setts statute enacted in 1789 required each town to maintain a school and 

directed schoolmasters to instruct children in the “virtues which are the 

basis upon which the republican Constitution is structured.”14 The Mas-

sachusetts law did not provide any state funding for education, but some 

other states did. For example, in 1795, the New York legislature appro-

priated $50,000 a year to be divided among local school committees that 

agreed to match at least half of their state allotment with local funds.15

The vitality unleashed by the revolution led not only to renewed inter-

est in educating students for citizenship but also to a blossoming of civic 

involvement by citizens in general. The country’s federal structure and 

its continued expansion encouraged the proliferation of new civic asso-

ciations and diverse forms of civic engagement: “The number of [volun-

tary] associations in Boston went from 14 before 1760 to 121 between 

1760 and 1830 (a roughly 760 percent increase). However, the number in 

the rest of Massachusetts/Maine went from 24 before 1760 to 1,281 be-

tween 1760 and 1830— an increase of more than 5,000 percent.”16

The American experience of civic participation that developed dur-

ing the post- Revolutionary era was powerful, as the French aristocrat 

Alexis de Tocqueville noted during his travels here in the early nine-

teenth century: “Americans of all ages, all stations in life, and all types 

of disposition are forever forming associations. There are not only 

 commercial and industrial associations in which all take part, but oth-

ers of a thousand different types— religious, moral, serious, futile, very 

general and very limited, immensely large and very minute. . . . In  every 

case, at the head of any new undertaking, where in France you would 

fi nd the government or in England some territorial magnate, in the 

United States you are sure to fi nd an association.”17 In short, involve-

ment in the life of the community was a vital part of every citizen’s daily 

life; preparing the next generation for such a civic life was the schools’ 

primary mission.
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The Establishment of Common Schools

By the 1830s, the combination of rapid industrialization, population 

growth, mobility, and immigration fueled a broad- based movement to 

implement a free public school system dedicated to moral education and 

good citizenship.18 The “common school” movement that began in New 

England spread rapidly to other states. The common school was an at-

tempt to educate in one setting all the children living in a particular geo-

graphic area, whatever their class, religious, or ethnic background. Such 

a school “would be open to all and supported by tax funds. It would be 

for rich and poor alike, the equal of any private institution.”19 The term 

“common” in this context had a dual meaning: the schools would pro-

vide an education to students from all strata in one common setting, and 

this would be accomplished by centralizing administration of the schools 

under the auspices of a single education department in each state.

These common schools would replace the prior patchwork of town 

schools partially supported by parental contributions, church schools, 

“pauper schools,” and private schools with a new form of systematic, 

statewide democratic schooling. For Horace Mann, the founder of the 

common school movement: “Education must be universal.  .  .  . With 

us, the qualifi cation of voters is as important as the qualifi cation of 

 governors, and even comes fi rst, in the natural order. . . . The theory of 

our government is— not that all men, however unfi t, shall be voters— but 

that every man, by the power of reason and the sense of duty, shall be-

come fi t to be a voter. Education must bring the practice as nearly as 

possible to the theory. As the children now are, so will the sovereigns 

soon be.”20

The primacy of preparation for citizenship among the goals of school-

ing persisted throughout the nineteenth and most of the twentieth cen-

tury. As one school superintendent put it in 1862, “The chief end is to 

make good citizens. Not to make precocious scholars . . . not to impart 

the secret of acquiring wealth . . . not to qualify directly for professional 

success . . . but simply to make good citizens.”21 During the Progressive 

Era at the turn of the twentieth century, public education became com-

pulsory as policy makers sought to assimilate and acculturate the waves 

of new immigrants who were populating America’s cities. A new curric-

ulum approach, known as social studies, was developed by Progressive 

educators in the 1930s to “refl ect the emerging social sciences (econom-
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ics, sociology, etc.) as it attempted to address the pressing social prob-

lems of a rapidly industrializing nation.”22

John Dewey, the leading progressive educator at the time, advocated 

an additional civic role for the schools. He saw them as miniature com-

munities in which students should be active participants in democratic 

processes rather than passive recipients of abstract information.23 Dewey 

sought to shape both the educational environment and the formal cur-

riculum to enhance students’ ability to participate in the political life of 

the community, broadly defi ned.24 During the 1930s, 1940s, and 1950s, 

the schools’ civic preparation role was infused with an extra dimension 

of patriotic ardor in order to meet the challenges of the Depression era 

and to support the national effort to save the world for democracy. As 

noted in an infl uential 1938 report: “If schools are to help in the defense 

of the democratic ideal, their purposes must be defi ned in terms of that 

ideal. . . . Those who administer and teach in the schools must regard the 

study of democracy as their fi rst responsibility.”25

Civic Participation Today

Beginning in the second half of the twentieth century, the schools’ pre-

dominant civic focus began to erode. Today, education for citizenship no 

longer permeates the school curriculum, and “civic education” has come 

to be a discrete and diminishing component of the schooling experience. 

The U.S. Department of Education has itself acknowledged this real-

ity. In a report issued in 2012, it stated: “Unfortunately, civic learning 

and democratic engagements are add- ons rather than essential parts of 

the core academic mission in too many schools and on too many college 

campuses today. Many elementary and secondary schools are pushing 

civics and service- learning to the sidelines, mistakenly treating educa-

tion for citizenship as a distraction from preparing students for college- 

level mathematics, English and other core subjects.”26

As a result of this neglect, American students’ knowledge of basic po-

litical facts is pitifully low. For example, on the civics exam administered 

in 2014 by the National Assessment of Educational Progress (NAEP)— 

known as “the nation’s report card”— only 23 percent of a national sam-

ple of eighth graders scored at or above a “profi cient” level.27 The depth 

of ignorance that these scores refl ect were further highlighted in a recent 

report on the schools’ civic mission that recounted the following:
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• Less than one- third of eighth graders could identify the historical purpose of 

the Declaration of Independence, and less than a fi fth of high school seniors 

could explain how citizen participation benefi ts democracy.

• In 2006, in the midst of both midterm elections and the Iraq [W]ar, fewer 

than half of Americans could name the three branches of government, and 

only four in ten young people (aged 18 to 24) could fi nd Iraq on the map.

• Only one in fi ve Americans between the ages of 18 and 34 read a newspaper, 

and only one in ten regularly click on news web pages.28

Other recent surveys have revealed that although the main political 

stake in the 2014 midterm election was control of the Senate and House 

of Representatives, only 38 percent of the public knew that the Demo-

crats controlled the Senate before the election, and the same percentage 

knew the Republicans controlled the House. In one survey, only 20 per-

cent knew that the poverty rate is closer to 15 percent than to 5 percent, 

25 percent, or 35 percent, and only 17 percent knew that the percentage 

of the federal budget spent on foreign aid is less than 5 percent.29

With this level of ignorance of civic matters, if most native- born 

Americans were required to take the citizenship test that is adminis-

tered to those seeking to become naturalized American citizens, they 

would fail.30 There are also disturbing patterns in these surveys: “Men 

are more informed than women; whites are more informed than blacks; 

those with higher incomes are more informed than those with lower in-

comes, and older citizens are more informed than younger ones.”31

This lack of basic political knowledge and the widespread political 

apathy associated with it can have serious political consequences. As 

Michael Delli Carpini and Scott Keeter point out, political knowledge 

promotes civic virtues like political tolerance, encourages active partici-

pation in politics, helps citizens construct stable and consistent opinions 

on a broad array of topics, aids them in identifying their true interests, 

and allows them to link their attitudes with their participation so that 

their participation serves their interests.32

Given the level of political ignorance and apathy, though, it is not 

surprising that relatively few Americans actually bother to vote. In the 

2016 presidential election only 56.8 percent of Americans eligible to vote 

chose to do so. This means that nearly one hundred million Americans 

failed to go to the polls.33 In the 2014 midterm elections, turnout was 

even worse: only 36.7 percent of eligible voters cast ballots that year.34 
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These percentages are consistent with the general trend of voter turnout 

for presidential and midterm elections for the past seventy years.

America’s youngest voters in particular have become less engaged 

over time. The voting rates for eighteen through twenty- four- year- olds 

dropped from 50.9 percent in 1964 to 38 percent in 2012.35 The norms 

“that a good citizen pays attention and votes have been weakening with 

each generation,” said Rutgers political science professor Cliff Zukin. 

“So by now most people see it as a choice rather than a duty. Most feel 

there are few if any affi rmative obligations of citizenship.”36

Those who bother to vote sometimes do not really know what they 

are voting for. Many Florida voters— perhaps enough to shift the out-

come of the 2000 presidential election— failed to understand the voting 

instructions and so cast their votes for a candidate whom they did not 

mean to endorse.37 Similarly, on a recent Colorado anti– affi rmative ac-

tion referendum, many voted against affi rmative action even though they 

meant to support it because of their confusion over the description of the 

intent of the ballot initiative.38 There are also increasing signs that citi-

zens are shirking civic obligations that are essential to the maintenance 

of a democratic political order. For example, about 30 percent of those 

summoned for mandatory jury duty in 2014 in California’s Los Angeles 

and San Diego Counties simply failed to show up.39

Americans rank 139th in voter participation out of 172 world democ-

racies.40 Among citizens who do not vote, there is also a tendency not 

to participate— in any sustaining way— in other political or community 

civic activities.41 There is a clear link between involvement in civic or-

ganizations and political participation; the one feeds on the other.42 Not 

surprisingly, therefore, with the dramatic decline in recent decades in 

involvement in civic associations, parent- teacher associations, and reli-

gious organizations, overall social bonds have atrophied.

Robert Putnam, in his classic volume Bowling Alone,43 documented 

that between 1973 and 1994, the number of people who served as an 

offi cer of a club or organization, worked for a political party, served 

on a committee, or attended a public meeting on town or school af-

fairs declined by more than 42 percent.44 These trends were consistent 

in all parts of the country— urban, suburban, and rural— and affected 

all classes of the population.45 Putnam pinpointed the decline of tradi-

tional civic spirit as starting around the 1960s. He described a striking 

difference in civic involvement of the generation born in the 1920s and 
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the generation born in the 1960s: “Controlling for educational dispari-

ties, members of the generation born in the 1920s belong to almost twice 

as many civic associations.  .  .  . They vote at nearly double the rate of 

the most recent cohorts (80– 85 percent vs. 45– 50 percent). The grand-

parents are . . . twice as likely to work on a community project . . . they 

are almost three times as likely to read a daily newspaper (75 percent vs. 

25 percent).”46

Putnam’s fi ndings have aroused considerable interest and some con-

troversy. For example, other studies have found that while unions, frater-

nal organizations, sports- related groups, and Greek organizations expe-

rienced decreased levels of participation from 1974 to 1994, other group 

types— church- related organizations, hobby clubs, literary groups, profes-

sional associations, and school- related groups— saw increases in member-

ship during the same period.47 There also appears to have been substan-

tial growth in membership in national organizations like the  Sierra Club 

and Greenpeace USA since the 1960s.48 Danielle Allen claims that Put-

nam ignored the impact of U.S. Supreme Court decisions that outlawed 

gender discrimination in associations like the Jaycees and Rotary clubs, 

and that membership in such organizations may have fallen because of 

these antidiscrimination mandates and not for the reasons he posits.49

Other studies, however, appear to have confi rmed Putnam’s fi ndings. 

Recent federal data, for example, show declines in sixteen of twenty in-

dicators of civic health, including falling rates of volunteerism and en-

gagement with community organizations and fl agging trust in public in-

stitutions.50 Similarly, extensive survey data indicate dramatic changes 

between 1985 and 2004 in core networks, with substantially more peo-

ple stating that they discuss important matters with no one or only with 

spouses and parents, and have fewer contacts through voluntary asso-

ciations and neighborhoods.51 A particularly disturbing recent study on 

democratic values found that when asked to rate on a scale of 1 to 10 how 

“essential” it is for them “to live in a democracy,” 72 percent of those 

born before World War II chose 10, the highest value, but among millen-

nials, only about 30 percent accorded maximal importance to living in a 

democracy.52

Although analyses of a decline in social capital over time are diffi cult 

to compare because of different defi nitions of social capital and varia-

tions in data,53 it does appear that in recent decades there have been sub-

stantial qualitative and quantitative changes in Americans’ involvement 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



the civic participation crisis—and the civic empowerment gap 21

with community groups that engage in civic affairs.54 Notable in this re-

gard is that membership in civic organizations today is marked more by 

affi liation with large national organizations, which involves paying dues 

and signing petitions, or in local affi nity groups that involve less time 

commitment and interpersonal bonding activities than did involvement 

with civic associations in the past.55

The Civic Empowerment Gap

The decline in civic knowledge and civic participation affects all students 

attending school today, but the gaps in civic knowledge and civic par-

ticipation are particularly acute for African American students and stu-

dents living in poverty, creating what Harvard professor Meira Levinson 

has called a “civic empowerment gap.”56 African American students on 

average have lower verbal achievement scores, as well as lower scores in 

civics and history than white students. For example, on the 2015 NAEP 

reading assessments, 46 percent of white eighth graders achieved profi -

ciency scores, compared with 16 percent of black students.57 On the 2014 

NAEP test in civics, while 32 percent of white eighth graders performed 

at or above the profi cient level, only 9 percent of black students did the 

same, while in U.S. history, 26 percent of white students performed pro-

fi ciently, as compared with 6 percent of black students.58

The basic opportunity gap in programs and services that are available 

to African American and other minority students, as well as to students 

living in poverty, directly affects their civic education. For example, a re-

cent study of the classroom experiences of African American and La-

tino students in California revealed that African American  students had 

fewer civic- oriented government classes, current event discussions, and 

experiences in an open classroom climate than did white students, and 

Latino students reported fewer opportunities to participate in commu-

nity service, simulations, and open classroom climates than did white 

students. The authors of this study also report that an additional study 

they undertook found that students in classes with an average lower 

socio economic status were roughly 50 percent less likely than students 

in classes with higher socioeconomic status to report having studied how 

laws are made or to have participated in service activities.59

Seth Andrew, the founder of Democracy Prep, a group of charter 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



22 Chapter One

schools in the Harlem area of New York, describes why students from 

poverty backgrounds tend to exhibit a civic gap: “Low- income adults 

tend to participate in politics at much lower rates than more affl uent citi-

zens, trust government less, and have a weaker sense of political effi cacy. 

Because low- income parents often lack these prerequisites for engaged 

civic life, they are less likely to pass on expectations for active citizen-

ship and political participation to their children. What is more, less ac-

tive parents may even pass on a real mistrust of government and sense of 

powerlessness, both of which can depress any attachment to civic life in 

their children.”60 For many African American students, the causes of the 

gap are even more deep rooted.

But the civic engagement gap goes deeper than disparities in test 

scores and opportunities for civic learning. The combined impact of the 

legacy of slavery, the contemporary realities of segregation, discrimina-

tion, and poverty, and explicit or implicit bias and low expectations from 

their teachers have left many African American students disillusioned, 

cynical, and largely indifferent to civic issues.61 David Yaeger and his 

colleagues describe the vicious cycle that results from these factors: “Ra-

cial and ethnic minority youth, experiencing and perceiving bias, may 

generalize from specifi c interactions to a mental representation of the in-

stitution as an abstract entity. Youth may then demonstrate lower com-

pliance with institutional policies, accelerating a self- reinforcing cycle of 

punishment and loss of trust. . . . Thus, [they] may be twice- harmed by 

institutional injustices: they both receive the lion’s share of the initial 

punishment, and then may be required to psychologically adapt, through 

a loss of trust, in a way that prevents them from profi ting from instruc-

tion and relationships.”62

Regarding the civic empowerment gap, Levinson, an associate pro-

fessor at Harvard Graduate School of Education who previously taught 

for eight years in all- black middle schools in Atlanta and Boston, tells of 

the reaction of her eighth- grade students when they heard of the attack 

on the World Trade Center on September 11, 2001, illustrating the impli-

cations of this profound distrust of basic American institutions: The stu-

dents’ immediate response to the attack was “I bet George Bush is be-

hind this. . . . Bush doesn’t care about anybody except rich people, and 

he wants to go to war with Iraq to take revenge for what his Saddam 

Hussein did to his dad.”63 Levinson relates how she was completely taken 

aback by this response: “Up until now, I’ve taken my students’ ques-

tions in stride: their naiveté about the Pentagon, their confusion about 
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their relationship between Manhattan and New York. . . . But this vitriol 

against Bush, and their almost sanguine assumption that the president of 

the United States might choose to and be capable of killing 5,000, maybe 

10,000 American citizens[,] simply on a whim— I fi nd it breathtaking in 

its combination of utter ignorance and absolute cynicism.”64

Levinson then refl ected on the implications of these attitudes on her 

desire to orient these students toward civic participation: “How on earth 

could I convince them to become civically and politically engaged— 

simply to vote, let alone to contact government offi cials, write letters, 

volunteer for campaigns, or even run for offi ce themselves— if they be-

lieved their elected offi cials might readily murder 10,000 Americans on 

a whim.”65

This “chasm” in trust in government institutions also affects children 

of many immigrant families. Levinson reports, for example, that many 

second- generation Arab students consistently use the term “Americans” 

to refer not to themselves but to other citizens.66 The rhetoric of the 2016 

election campaign has, of course, substantially increased this sense of 

anxiety and alienation among students from immigrant families.67

It is not surprising, therefore, that African Americans and Latinos 

consistently rank lower on indices of civic participation. African Amer-

ican voter participation rates are somewhat below those of whites, and 

Hispanic voter participation rates are substantially lower. In the 2014 

congressional races, 45.8 percent of eligible whites voted, compared 

with 40.6 percent of blacks and 27 percent of Hispanic voters.68 In 

terms of  income disparities, a recent survey found that higher- income 

families were

• Four times as likely to be part of campaign work;

• Three times as likely to do informal community work;

• Twice as likely to contact elected offi cials; and

• Six times as likely to sit on a board.69

Demographers project that, over the next forty- fi ve years, the pro-

portion of the nonwhite U.S. population in the age category of zero to 

eighteen (i.e., the school- aged population) will grow from 43 percent to 

64 percent.70 This means that, unless the civic empowerment gap is ame-

liorated, as society becomes more diverse, apathy regarding “civic vir-

tues” may become even more pronounced, and the maintenance of a vi-

brant democratic culture may become even more endangered.
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Causes of Decline

Robert Putnam cited a number of factors for the decline in civic par-

ticipation that he described in Bowling Alone, including the feminist 

movement, suburbanization, electronic entertainment, the cultural re-

volt against authority and Vietnam and Watergate. Although Putnam es-

timates that the surge in women working full- time has contributed no 

more than 10 percent to the diminution of community involvement,71 

other writers have seen a much greater causal connection between the 

decline in civic participation because of the impact of feminism and 

changes in the traditional family structure.

Mary Ann Glendon contends, for example, that families historically 

have been “fi rst and foremost” among the “seedbeds of republican vir-

tues,”72 and she contends that “the weakening of child- raising families 

and their surrounding and supporting institutions constitutes our cul-

ture’s most serious long- term problem.”73 In 2012, more than 40 percent 

of all births occurred out of wedlock,74 and “for the children who are 

born into an intact family, the odds that their parents will stay together 

are lower in American society than in any other industrial nation.”75 This 

growing family instability has signifi cant negative consequences, accord-

ing to William Damon, for political and cultural socialization: “Families 

without at least a modicum of stability and continuity cannot establish 

the household routines that provide children with opportunities to learn 

virtues such as industry, self- control, and obligation. Families without 

the presence of dependable adults cannot provide children with exam-

ples of virtues they can emulate, nor can they offer the regular occasions 

needed to explain the nature and importance of virtuous behavior in the 

often- confusing social world that the child is entering.”76

However, not all commentators accept the view that feminism and 

the change in family dynamics in recent decades necessarily undermine 

the “seedbeds” of civic virtue. For example, Linda McClain believes that 

new attitudes toward gender roles in the family help turn youth into ca-

pable, responsible, and self- governing citizens.77 Others cite research 

that indicates that the development, adjustment, and well- being of chil-

dren raised by lesbian and gay parents do not differ markedly from those 

of children with heterosexual parents.78

Damon also laments that, since Vietnam War era, “the idea of devo-

tion to one’s country .  .  . has been out of fashion in American cultural 
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life.”79 Public confi dence in American governmental institutions has 

shown marked declines from historical averages. Recent Gallup polls in-

dicate that only 32 percent of those surveyed expressed “quite a lot” or 

a “great deal” of confi dence in the U.S. Supreme Court, compared with 

a 44 percent historical average. Only 33 percent reported confi dence in 

the presidency, as compared with 43 percent in the past. Only 8 percent 

reported confi dence in Congress, a sharp decline from a 24 percent his-

torical average.80

Others have claimed that a decline in commitment to organized re-

ligion has detrimentally affected civic engagement in recent decades.81 

According to a series of 2016 Gallup polls, 54 percent of Americans sur-

veyed claimed to be members of a church or synagogue, while nearly 

70 percent claimed the same in 1992.82 Although a majority of Ameri-

cans continue to have some religious affi liation, the extent of their par-

ticipation in the institution’s affairs has declined, as has public confi -

dence in religious leaders.83

Indisputably, in many parts of the United States there has been a 

weakening of traditional family, religious, and patriotic values and of 

confi dence in many traditional institutions since the 1960s; it is, however, 

far from clear that these factors are the major causes of the apparent 

decline in civic participation since that time. Much of the discussion of 

these changes is imbued with nostalgia for a golden age that never ex-

isted, and such recollections of the past often overlook the patterns of ra-

cial segregation, gender discrimination, and authoritarianism that pre-

viously existed and that most people today would be loath to reinstate. 

Russell Dalton has argued that citizenship norms are changing, from a 

“duty- bound” citizenship to an “engaged citizenship” marked by protest, 

tolerance, support for social policy, and less trust in government.84 The 

stark attitudinal alienation from many traditional civic institutions that 

many African American and other students of color express is largely 

because the civil rights era created a new awareness of rights and op-

portunities, but, in the decades since, those expectations and aspirations 

have remained unfulfi lled. The impact of globalization and the loss of 

solid middle- class jobs have also alienated many white middle- class fam-

ilies from their faith in traditional institutions.

Much of what has been described as a decline in civic participation 

can, therefore, also be seen as a societal failure to marry the continuing 

need for all citizens’ vibrant civic participation in a democratic society 

with the new values, new rights, rapid technological change, and  eight-
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ened expectations— and failure to fulfi ll those expectations— that have 

become important realities in the twenty- fi rst century. How to infuse the 

individual rights, cultural diversity, rapid technological change, high ex-

pectations, and new types of communication into an informed, stable 

form of civic participation that is supportive of democratic values is the 

core challenge today.

The rapid changes in communications technology since the 1960s ex-

emplify how traditional modes of civic engagement have been under-

mined, but at the same time, these changes have created vast potential 

new opportunities for civic participation. Robert Putnam described at 

length the effect on civic involvement of the impact of new modes of 

communications (largely television at the time he was writing).85 He 

noted that in 1900, “music lovers needed to sit with scores of other peo-

ple at fi xed times listening to fi xed programs,” and that, “as late as 1975, 

Americans nationwide chose among a handful of television programs.”86 

Today, of course, electronic technology allows us to consume tailored 

entertainment in private rather than in group or communal settings.

Putnam also described how newspaper readership, which he believed 

to be a major mark of civic engagement, had plunged during the sec-

ond half of the twentieth century,87 and he claimed that those who rely 

on TV news are less civically involved than newspaper readers.88 The 

decline in newspaper readership has, of course, become even more pro-

nounced in the years since his book was published, given the exponential 

growth of the Internet and social media.89 In 2013, most people younger 

than age fi fty said that the Internet, rather than television, was their 

main source of news, and close to 80 percent of people aged eighteen to 

twenty- nine said they check the news in spurts throughout the day in-

stead of tuning in at a regular time, like for the fi ve- o’clock news.90 The 

percentage of Americans between the ages of eighteen and twenty- fi ve 

who consistently follow the news in election years fell from 24 percent 

in 1960 to 10 percent in 2004 (a slight improvement over the nadir in 

2000).91

Although Putnam and others believe that technological changes in 

communications have had a detrimental effect on civic awareness and 

civic participation, the explosion in use of electronic media, especially 

among the young, also has potentially enormous positive implications 

for civic participation. Blogs, online news stories with comment threads, 

wikis, and Twitter exchanges have removed the hierarchy of knowledge 

dissemination and democratized participation; they challenge the con-
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centration of information and opinion in newspapers and television out-

lets, which increasingly have come to be controlled by a few corporations 

and wealthy individuals. Computers, cell phones, Facebook, and Twit-

ter allow for many more voices to be heard and for information to be 

broadly disseminated, and they have enabled rapid mobilization for di-

rect political action. People can be quickly mobilized to support politi-

cal stances and to initiate and organize boycotts, demonstrations, and 

rallies. Indeed, the massive political movements in 2011 that came to be 

known as the Arab Spring were created and sustained largely by Inter-

net and cell- phone contact among youthful activists.92

But there also is a downside to this cultural shift. Political activism 

engendered through the Internet and social media can be ephemeral 

rather than sustained. Joining a social movement does not necessarily 

commit anyone to becoming part of an organization or to working to 

maintain the enterprise. Rather, these movements “mobilize people spo-

radically and spontaneously and allow easy exit.”93 The pervasive use of 

laptops, cell phones, and other electronic devices can also undermine 

 interpersonal relations in more profound ways: “As we instant message, 

e- mail, text, and Twitter, technology redraws the boundaries between in-

timacy and solitude.  .  .  . Teenagers avoid making telephone calls, fear-

ful that they ‘reveal too much.’ They would rather text than talk. Adults, 

too choose keyboards over the human voice. It is more effi cient they say. 

Things that happen in ‘real time’ take too much time. Tethered to tech-

nology, we are shaken when the world ‘unplugged’ does not signify, does 

not satisfy.”94

Furthermore, as the 2016 election campaign dramatically demon-

strated, much of the discussion of issues that takes place on the Inter-

net is superfi cial, one-sided, and false, and does not foster deliberation 

and debate. The enormous number of blogs, talk radio shows, and ca-

ble news outlets increases partisanship and often impedes, rather than 

promotes, civic dialogue. The growth of new media has been accompa-

nied by a reduction in the numbers of professional reporters and inves-

tigative staff, and often the information transmitted through the Inter-

net, the blogosphere, and social media is highly repetitive or represents 

entertain ment news rather than current events or political information.95 

A recent search involving six major news topics found that “83 percent of 

the articles and blog posts repeated the same material— sometimes with 

commentary— and more than half of the original text came from paid 

print media.”96
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In short, then, how to harness the enormous positive potential of the 

new technologies— as well as the positive aspects of individual rights, 

cultural diversity, and globalization— and overcome their drawbacks, 

rather than lament putative positive aspects of days gone by, is the real 

challenge for civic preparation in the twenty- fi rst century. Even if the 

civic education offered in the mid- twentieth century was adequate for 

the highly structured and somewhat hierarchical civil society of that 

time, it won’t suffi ce for a world of much fl atter networks and more indi-

vidualized choice.

Directions for Civic Renewal

The greatest problem in reinvigorating civic participation in America to-

day is the extreme polarization of views on major cultural and political 

issues. A decade ago, Ronald Dworkin, a noted legal and political philos-

opher, summarized the current political scene in terms that reverberate 

even more intensely today: “American Politics are in an appalling state. 

We disagree, fi ercely, about almost everything. We disagree about terror 

and security, social justice, religion in politics, who is fi t to be a judge and 

what democracy is. These are not civil disagreements: each side has no 

respect for the other. We are no longer partners in self- government; our 

politics are rather a form of war.”97 Despite his blunt, realistic descrip-

tion of the current scene, Dworkin thought it possible and important to 

put forward an analysis of shared principles on major issues of the day 

including abortion, gay marriage, and tax policy that he believed could 

make “a national political debate possible and profi table.”98

Articulating shared principles that could possibly form the basis for 

a meaningful national debate is one thing; getting the warring parties 

to agree to actually take part in such an enterprise is, of course, a much 

more daunting challenge. The key question is, as Amitai Etzioni has 

stated, not only how rational people are but also how rational the so-

cial institutions are in which they function.99 Dworkin seemed to agree. 

At the end of his book, he put forward three important proposals for in-

stitutional change that, though diffi cult, he thought should be pursued: 

radical reforms in education, in elections, and in the role of the courts.100

Before his death, Dworkin provided only a bare sketch of what re-

forms of these institutions would look like. In regard to education, 

he called for a mandatory contemporary politics course in every high 
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school that would take up the most contentious political controversies 

of the day. In regard to elections, he proposed the creation of two spe-

cial public broadcasting channels during each presidential election pe-

riod and strict limits on election advertising and campaign spending by 

all candidates. His invocation of the courts in this context was based on 

the courts’ unique role in shaping societal values and the fact that the ju-

diciary is the only institution that has “the practical power to check this 

serious threat to American values and freedom”101 posed by the current 

culture wars and political polarization.

I agree with Dworkin’s conclusion that major institutional changes 

in schools, elections, and courts are needed to spark and sustain a re-

vitalization of public dialogues on major issues in the twenty- fi rst cen-

tury. I also concur with his insightful assessment of the constructive role 

that both schools and courts can play in creating possibilities not only 

for political dialogue but also for broader forms of civic engagement. A 

number of strategic educational and judicial initiatives can go far toward 

countering the decline in civic spirit and civic engagement among our 

youth and in establishing the conditions necessary to support the kinds 

of communal dialogues that could ease the extreme polarization that in-

fects our current politics.

Improvement in election procedures is also important, and Dworkin 

was right to highlight the merits of strongly regulating political advertis-

ing, the structure of candidate debates, and campaign fi nancing. He rec-

ognized when he made these suggestions, however, that they fl ew in the 

face of what was then First Amendment law as enunciated by the U.S. 

Supreme Court. He made a number of strong arguments for why these 

precedents should be reconsidered to allow for the kind of genuine po-

litical dialogue and substantive free speech that his proposals would en-

gender. Since the time Dworkin made these proposals, however, the U.S. 

Supreme Court did revisit the issue of the constitutionality of political 

speech under the First Amendment, but it did not move in the direction 

that Dworkin had advocated. On the contrary, in Citizens United v. Fed-
eral Election Commission,102 the Court removed all limits on campaign 

advertising by corporations and unions and indicated that any further 

attempts to regulate political speech would not likely pass constitutional 

muster.

Not only in regard to regulating candidate advertising and campaign 

fi nance, but also in many other ways, our political institutions today dis-

courage broad citizen participation, induce partisan confrontation, and 
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allow affl uent elites to dominate the political process. Stephen Macedo 

and a group of distinguished political scientists analyzed these problems 

in depth and highlighted a number of causal factors, in addition to cam-

paign fi nance issues, that discourage broad- based participation of citi-

zens in the political process: the presidential primary process is long and 

boring, our systems of redrawing district boundaries strongly favor in-

cumbents, safe congressional seats empower the ideological bases of the 

two parties at the expense of moderates, and our metropolitan politi-

cal institutions encourage residential segregation and defy the premise 

of common public institutions and a sense of shared fate.103

To remedy these problems, Macedo and his colleagues proposed a 

number of far- reaching institutional reforms.104 However desirable these 

reforms might be, however, the likelihood of all, many, or even any of 

them actually being adopted in the current intensely partisan political 

environment is practically nil. Indeed, since the political scientists pub-

lished their proposals a decade ago, the structural ills that they seek to 

change have become even more pronounced. Registration and voting 

have become more diffi cult as a growing number of states have adopted 

rigorous voter identifi cation laws,105 and the gerrymandering of district 

boundaries has become even more pervasive.106 Legislators are highly 

unlikely to enact far- reaching political reforms, most of which would be 

contrary to their electoral self- interest.

Especially in light of the continuing gridlock in our political system, 

it seems clear that schools, which have long been the primary locus for 

political socialization,107 constitute the best arena for focusing efforts 

to promote civic engagement. If there is to be a thoroughgoing revital-

ization of civic engagement, that effort will need to begin by systemati-

cally imbuing the next generation of citizens— that is, our children and 

grandchildren— with experiences and values that motivate them to be-

come civically engaged, and with knowledge and skills that will allow 

them to do so effectively. In other words, if schools can better educate 

students on the workings of political institutions, train them to engage 

in substantive dialogues on controversial political issues, and instill in 

them the values and skills they need to be effective political participants, 

in time a new generation of activist voters may be capable of bringing 

about the types of sensible changes that Dworkin and Macedo and his 

colleagues advocated.

Despite their current diffi culties in preparing students for capable cit-
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izenship, schools today, as in the past, are the most critical institution for 

promoting civic participation. Schools are the foremost place in our so-

ciety where people from diverse political backgrounds come together in 

a setting that prizes and rewards rational discussion and understanding 

of different views. If oppositional attitudes are to be countered or de-

fused, this is likely to occur only in a venue where diversity is valued and 

young people at a formative age are encouraged to deal with differences 

through tolerance and respect.

Some argue that “mandates and expectations [on the schools] are al-

ready burdensome, and [that] . . . jamming more into the already crowded 

mission statement of the public school system” will not be productive.108 

However, as we have seen, imbuing students with civic knowledge and 

civic purpose has always been a prime purpose of the schools, and if the 

school day needs to be lengthened or if drivers’ education or extensive 

test preparation have to be truncated to allow more time for schools to 

again fulfi ll their civic preparation mission, that should be the fi rst prior-

ity. There is no escaping the simple reality that “Americans must invest 

more time and effort in civic education . . . because other educative insti-

tutions have lost the capacity or will to recruit young citizens into pub-

lic life.”109

Thus far, however, despite numerous calls for more emphasis on civic 

education, and dozens of specifi c proposals on how schools might be 

more effective in preparing students for civic engagement, contemporary 

schools by and large have not proved capable of the task. For example, 

more than a decade ago, the Carnegie Corporation and the Center for 

Information and Research on Civic Learning & Engagement ( CIRCLE) 

issued a widely cited report that called on schools to establish civic edu-

cation curricula based on six promising pedagogical approaches, includ-

ing offering more instruction in government, history, law, and democracy; 

incorporating discussions of current events into the classroom; offering 

more extracurricular activities; promoting community service opportu-

nities; encouraging student participation in school governance; and pro-

moting student participation in simulations of democratic processes and 

procedures.110 These and similar recommendations have been endorsed 

and reiterated by other commissions and political leaders.111 Neverthe-

less, in recent years, school activities and efforts have, if anything, moved 

in an opposite direction from those called for in these reports.

The primary concern of most parents today appears to be ensuring 
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that their children have a competitive edge in preparation for the job 

market. As David Labaree has shown, the “well- defi ned set of repub-

lican ideals [that] drove the creation of the American system of com-

mon schools” has given way in twenty- fi rst- century American schools 

to a market- oriented view “emphasizing job skills and individual op-

portunity.”112 Students also increasingly view education as a means for 

obtaining high- paying employment opportunities and less as a broad- 

based preparation for civic involvement and individual fulfi llment.113 As 

 Danielle Allen has aptly noted, “Our public discourse about education, 

our articulations of our collective goals, routinely leave out the civic.”114

Less time is spent on instruction in government and social studies in 

schools today than in the past. Whereas three separate courses in de-

mocracy, civics, and government were common in the 1950s, in states 

where formal civic education still exists these days, it usually consists 

of only a single- semester course in government or civics. Moreover, this 

single course tends to describe and analyze American government from 

a distance, usually without any explicit discussion of the citizen’s role 

and rarely with any attention paid to the animating principles lying be-

hind our political and legal system.115

Since the enactment of the No Child Left Behind Act of 2001, which 

mandated high- stakes tests in reading and math but not in social studies, 

signifi cant amounts of instructional time have been shifted from social 

studies and other subjects to math and English,116 a pattern that has par-

ticularly affected students of color and students in poverty. In 2014, New 

York City schools chancellor Carmen Farina candidly admitted, “Be-

cause there was no test, a lot of schools dropped social studies from their 

curriculum.”117 In addition, in times of fi scal constraint, courses and ac-

tivities that are directly related to civic preparation skills appear to be 

the fi rst to be sacrifi ced; following the 2008 recession, student oppor-

tunities for involvement in extracurricular activities, school governance, 

and simulated democratic processes were substantially reduced, espe-

cially in many high- need schools.118

Is there any way to turn this situation around? Can the calls for re-

newed emphasis on preparing students for active civic participation that 

have been ignored in the past be heeded in the future? Peter Levine, the 

director of CIRCLE, who has studied these issues in depth, concluded 

that these fundamental problems can be solved only if “an outside 

power . . . appl[ies] leverage to change the priorities of schools and col-

leges.”119 The “outside power” that Levine had in mind was “the govern-
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ment or a social movement.” But Levine and others have been petition-

ing governors, legislatures, and state education departments for years to 

take affi rmative actions to promote civic engagement in the schools, with 

limited success. Nor is there any strong social movement on the horizon 

that is likely to heed Levine’s call.

There is, however, such an “outside power” that can apply the neces-

sary leverage to turn this situation around— the judiciary. Both the fed-

eral and the state courts have repeatedly issued strong statements on 

the important role of the schools in preparing students to function pro-

ductively as civic participants. In many cases, judges have held that the 

schools have a constitutional responsibility to carry out this role. The 

courts have not, however, acted on their pronouncements by issuing de-

cisions or orders that would require the schools to carry out their mis-

sion effectively.

The premise of this book is that the pressing need for schools to prop-

erly prepare students to be capable citizens requires both the federal and 

the state courts to induce the schools to make civic education a high pri-

ority. Judicial declarations of rights and responsibilities and court orders 

can inspire and motivate state policy makers and educators to prepare 

their students to confront and surmount the serious challenges to dem-

ocratic functioning that our students— and all Americans— face today.

The judicial branch has a comparative institutional advantage in 

terms of staying power. Court decisions and court- ordered remedies, es-

pecially when grounded in constitutional obligations, cannot be lightly 

set aside according to periodic changes in politics or personalities. If 

the U.S. Supreme Court declares that educational opportunities to pre-

pare students for civic participation constitute a constitutional right, that 

principle becomes a permanent, foundational feature of educational 

policy and planning throughout the country. Congress, state legisla-

tures, and state and local school boards can develop comprehensive pro-

grams and policies and implement them on a sound basis without fear-

ing that their successors will radically change course and wipe out their 

accomplishments.

The discussion of how schools can revitalize civic education to meet 

contemporary needs and how the courts can ensure that they do so will 

begin in the next chapter with an analysis of the judicial precedents that 

have established a fi rm constitutional basis for the courts to take on 

this role.
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Chapter Two

Civic Participation and 
the Federal Courts

Schools are where the “fundamental values necessary for the maintenance of a democratic 

political system” are conveyed. — U.S. Supreme Court, Plyler v. Doe, 1982

The founding fathers thought it essential for the maintenance of their 

new experiment in democracy to establish schools that would en-

sure that all voters have the basic literacy, calculating, and analytic skills 

needed to engage successfully in the political process. But by the 1830s, 

with the rapid expansion of the new nation, the founders of the com-

mon school movement had broader aims. They viewed the mission of 

the common schools not only as instilling academic and political skills 

but also as inculcating patriotic and moral values in an increasingly di-

verse population. Because of the “fast- paced urbanization, immigration, 

and industrialization of the period . . . [m]orality was the most important 

goal of common education.”1 Horace Mann, the initiator of the common 

school movement, expressed these character- building ideals in vision-

ary terms: “Let the common school be expanded to its capabilities, let it 

be worked with the effi ciency of which it is susceptible, and nine- tenths 

of the crimes in the penal code would become obsolete; the long cata-

logue of human ills would be abridged; men would walk more safely by 

day; every pillow would be more inviolable by night; property, life and 

character held by strong tenure; all rational hopes respecting the future 

brightened.”2

The values imparted by the nineteenth- century common schools in-

cluded traditional virtues like honesty and charity, distinctive Amer-

ican needs like individualism and self- reliance, work- related attributes 

like discipline, self- control, and industriousness, and democratic values 
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like patriotism and civic responsibility. The kinds of values conveyed by 

the common schools were refl ected in the McGuffey Readers, the widely 

used elementary school primer that sold more than 122 million copies 

between 1836 and 1920, and, by one estimate, guided the minds of four- 

fi fths of the nation’s schoolchildren during that era.3 Through reading 

passages with titles such as “The Greedy Girl,” “Advantages of Indus-

try,” and “George and the Hatchet,” the McGuffey Readers well con-

veyed the basic character, discipline, and democratic values of “middle 

class, conventional” nineteenth- century America.4

The common schools were also expected to convey fundamental 

spiritual values of love of God, piety, and respect for religious institu-

tions— as refl ected in the McGuffey Reader entitled Religion, the Only 
Basis of Society.5 Common school advocates expected there to be “daily 

readings of the Bible, devotional exercises, and the constant inculcation 

of the precepts of Christian morality in all the public schools.”6 To be 

sure, Mann and the other leaders of the common school movement did 

not want the common schools to engage in the type of sectarian, reli-

gious indoctrination that had prevailed in the local church schools they 

sought to replace. On the contrary, they considered one of their major 

reforms to be the common schools’ nondenominational orientation; they 

emphasized “natural theology” and explicitly rejected liturgical prac-

tices and sectarian doctrines. On the goal of non- denominationalism, 

the Unitarian minister Charles Brooks stated in 1837, “The primary goal 

should be Christian, but neither Protestant nor Catholic. They should 

not lean to any particular form of worship nor teach any positive dog-

mas; but should be of that kind that Jews might attend them without in-

convenience to their faith.”7

Many orthodox Protestants objected to this approach to religious in-

struction; they decried the emphasis on nondenominational natural the-

ology divorced from ritual and the teachings of revelation. Even more 

substantial opposition came from Catholic leaders who saw the com-

mon school curriculum and especially the “nondenominational” read-

ings from the King James Bible as serious threats to the integrity of 

their faith. A number of attempts were made to negotiate methods that 

might allow common schools with Catholic majorities to use a different 

Bible or to otherwise assert their own religious perspectives, but these 

proved abortive. Part of the problem was doctrinal: common school 

leaders wanted the schools to be as nonsectarian as possible, while Cath-

olic leaders wanted to keep “Catholic children on the Catholic path.”8 
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In addition , the Catholic response also “had something to do with the 

beleaguered and defensive nature of American Catholicism: as a poor 

immigrant church, it was subject to signifi cant hostility and discrimina-

tion.”9 Consequently, Catholic leaders decided early on to establish a 

separate parochial school system.10

The early common schools guaranteed access to education for all 

children in the community, but it was left to parents to decide whether 

to send their child to the local public school, a Catholic school, a private 

school, or no school at all. At the end of the nineteenth century most 

states began to adopt compulsory education laws, and by 1918, education 

was compulsory in every state in the union.11 The move toward compul-

sory education was impelled by the inherent logic of the public purposes 

of the common schools, a desire to assimilate the large numbers of im-

migrants arriving in the nation’s urban areas during the late nineteenth 

and early twentieth centuries and by the progressives’ desire to limit the 

patterns of abusive child labor that were associated with rapid urbaniza-

tion at the time.

The Pierce Compromise

Some also saw compulsory education as a way to enforce social controls, 

which traditionally had been exercised informally in smaller and more 

homogeneous communities, among the bulging immigrant populations 

in many urban areas.12 Xenophobia aroused by World War I and a con-

tinuing fear of Bolsheviks drove the compulsory education movement in 

some places. Nativist groups sought to expand the scope of the compul-

sory education laws to require all students to attend only public schools 

in order to ensure that “proper” American values were fully inculcated.

One such effort culminated in a ballot initiative that was adopted in 

Oregon in 1922 to mandate that every child aged eight to sixteen attend 

a public school. The sanctions for noncompliance were draconian: if par-

ents did not send their child to a public school, they were subject to fi nes 

and to a jail term of two to thirty days for each day of delinquency.13 The 

campaign for the compulsory education initiative in Oregon had actually 

been led by the Ku Klux Klan, which had appropriated the inculcation 

of patriotic values in the public schools to advance their own agenda. It 

was somewhat ironic that they choose Oregon as the locale for this ef-

fort, since 95 percent of Oregon students were already enrolled in pub-
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lic schools and the state had few immigrants, few urban slums, virtually 

no black residents, and only a small complement of Catholics (8 percent). 

Tyack, James, and Benavot speculate that “it was because Oregon did 

approximate the ideal WASP society that partisans like the Klansmen 

chose it as a test case for compulsory education: there were so many of 

us and so few of them.”14

The Oregon law was quickly challenged by two private schools, one 

run by a group of Catholic sisters and the other, a military academy. The 

U.S. Supreme Court upheld the challengers’ position in its 1925 ruling in 

Pierce v. Society of Sisters.15 Pierce declared that the law was unconstitu-

tional and enjoined its enforcement before it could take effect. Although 

the Court’s order to invalidate the Oregon statute was clear, the reason-

ing behind the decision and its precedential impact was quite complex.

The case presented the Supreme Court with a diffi cult dilemma. On 

the one hand, the state clearly had a legitimate interest in ensuring that 

immigrant children receive an education that would prepare them to 

function productively as American citizens. On the other hand, Cath-

olics or other minorities had a strong claim that they are entitled to 

 continue to promote their own religious and other values by educat-

ing their children in schools that emphasized doctrinal issues they con-

sidered vital for forming and maintaining their children’s attitudes and 

beliefs.

The Court reached a Solomonic resolution of the basic dilemma. It 

upheld the right of parents to send their children to private schools but 

at the same time served notice that the state could impose basic regula-

tions on such schools: “No question is raised concerning the power of the 

state reasonably to regulate all schools, to inspect, supervise and exam-

ine them, their teachers and pupils; to require that all children of proper 

age attend some school, that teachers shall be of good moral character 

and patriotic disposition, that certain studies plainly essential to good 

citizenship must be taught, and that nothing be taught which is mani-

festly inimical to the public welfare.”16 Mark Yudof described the subtle 

balance involved in this “Pierce compromise” as representing “a reason-

able, if imperfect, accommodation of confl icting pressures”: “The state 

may make some demands of private schools in satisfaction of compul-

sory schooling laws, but those demands may not be so excessive that they 

transform private schools into public schools managed and funded by 

the private sector. The integrity of the communications and socialization 

processes in private school and families remains intact, while the state’s 
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interest in producing informed, educated and productive citizens is not 

sacrifi ced.”17

The precise legal rationale for the so- called Pierce compromise was, 

however, far from clear. The stated constitutional basis for the Court’s 

holding was the parents’ liberty right under the due process clause of 

the Fourteenth Amendment to “direct the education and upbringing 

of children under their control.”18 The parents, however, were not the 

plaintiffs in Pierce. Those challenging the law were private schools that 

claimed that their businesses would be ruined if their clients— that is, the 

children— were prohibited from attending their facilities. Although the 

Court held that corporations “cannot claim for themselves the liberty 

which the Fourteenth Amendment guarantees,”19 the Court did uphold 

the plaintiffs’ position in this case because of the nexus of the parents’ 

liberty interest to the survival of the businesses.20

The interest of the Catholic Church and of groups operating other 

private schools was, therefore, established through an indirect link to 

the parents’ due process right to “liberty.” But what was the basis for the 

other side of the balancing equation: the state’s right to regulate private 

schools? The lower court had referred in general terms to the state’s in-

herent police power to issue regulations related to “the safety, health, 

morals, and general welfare of the public.”21 The Supreme Court, how-

ever, specifi ed in much more substantial terms the precise type of reg-

ulations that could be imposed on private schools, including the power 

to “supervise” the schools and to ensure that “teachers shall be of good 

moral character and patriotic disposition, that certain studies plainly es-

sential to good citizenship must be taught and that nothing be taught 

which is manifestly inimical to the public welfare.” Since the state’s po-

lice powers clearly are subordinate to constitutional due process guar-

antees,22 it is not self- evident that the state has an inherent authority to 

limit parental liberty rights by regulating private schools to the extent 

that the Supreme Court did in Pierce.

The affi rmative regulatory powers that the Supreme Court articu-

lated in Pierce could, however, have been justifi ed by a declaration that 

the state’s police powers and/or an implicit right to education in the fed-

eral constitution supports the state’s responsibility to promote civic ed-

ucation for all students in all schools. Such an explicit constitutional ba-

sis for the state’s regulatory authority over private schools would have 

been consistent with the original intent of both the founding fathers and 

the proponents of the common schools who considered schooling essen-
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tial for maintaining a democratic culture. Pierce provided an opportu-

nity for the Court to address the core questions of which values are nec-

essary to sustain a democratic society in the twentieth century and which 

knowledge, skills, and experiences schools should be transmitting to im-

migrant children— and to all children— to promote those values.

The Court did not, however, seize this opportunity. It did not set forth 

any constitutional rationale for why the state had a right to regulate pri-

vate schools to ensure that they prepared students to be good citizens, or 

for the studies “plainly essential for good citizenship” that the schools 

should be teaching. Nor did the Court indicate what type of instruction 

might be “manifestly inimical to the public welfare.” Rather than expli-

cating these fundamental issues, the Supreme Court simply stated: “No 

question [was] raised concerning the power of the state reasonably to 

regulate all schools.”

Two years earlier, in Meyer v. Nebraska,23 the Supreme Court had in-

validated a Nebraska statute that would have outlawed the teaching of 

foreign languages in any school in the state. Here, as in Pierce, the Court 

based its ruling on constitutional due process, in this case, the “liberty” 

right of a teacher of German to pursue his profession. In Meyer, the 

Court also alluded in general terms to the state’s inherent authority to 

inculcate civic values in its children, but again it cited no specifi c consti-

tutional basis or provided any explanation for this assumption: “That the 

state may do much, go very far, indeed, in order to improve the quality of 

its citizens, physically, mentally and morally, is clear; but the individual 

has certain fundamental rights which must be respected.”24

The Limited Implementation of the Pierce Compromise

Since Pierce explicitly authorized the state to “inspect, supervise and ex-

amine” private schools, to ensure that “teachers shall be of good moral 

character and patriotic disposition,” and to determine that “certain stud-

ies plainly essential to good citizenship must be taught, and that nothing 

be taught which is manifestly inimical to the public welfare,” one might 

have expected a series of follow- up federal decisions closely examining 

what these phrases meant and pinpointing the knowledge, skills, expe-

riences, and civic values that all schools, public and private, would be 

expected to impart to students. This has not, however, been the case. 

Although the Pierce compromise has remained in effect for almost a 
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century now, the tenuous balance of interests at its core, and especially 

the extent of the state’s authority and obligation to educate students for 

civic participation, has never been closely examined and the constitu-

tional basis for the state’s authority in this area is still unclear.

The Supreme Court has cited Pierce in several cases over the years, 

including the liberty interest in access to contraceptives in Griswold v. 
Connecticut,25 and on a woman’s right to abortion in Roe v. Wade,26 but 

it did not use any of those occasions to explain specifi cally the basis for, 

and extent of, the state’s interest in preparing students for civic participa-

tion that underlay the state’s authority to regulate private schools as es-

tablished in the Pierce compromise.27 Two years after Pierce, the Court 

invalidated a Hawaiian statute that sought to strangle, not merely regu-

late, Japanese- language schools. The statute required foreign- language 

schools to pay annual registration fees, and to submit the qualifi cations 

and proof of patriotism of their teachers to state review; the statute 

also regulated all subjects taught, limited the hours children could at-

tend, and required the schools to use only state- approved textbooks. The 

Court summarily held that the statute violated the plaintiffs’ due pro-

cess liberty interests and cited Pierce, but without any further discussion 

of the civic preparation dimension of the Pierce compromise.28

Since Pierce, there have been a number of lower federal court and 

state cases that have dealt with specifi c issues involved in the states’ reg-

ulation of private schools. Like the Supreme Court, however, the judges 

in these cases have simply assumed (often relying on general citations to 

Pierce) that the state has the right to regulate private schools without en-

deavoring to explain the basis for that authority. The state court cases 

that have arisen in this area generally involve fundamentalist church 

schools that seek to resist virtually all regulation. The issues in these 

cases have involved health and safety regulations,29 teacher certifi cation 

or minimum competence standards,30 and requirements that some ba-

sic secular studies be taught.31 These decisions tend to focus on whether 

the right of the parents and/or the school to the free exercise of religion 

under federal and state constitutional doctrines has been compromised; 

they generally discuss the applicable free exercise of religion issues with-

out addressing with any specifi city the legal basis for the state’s authority 

to regulate private schools.

The Supreme Court summarized the post- Pierce case law in this 

area in 1968, again without providing any explication of the basis for, 
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or extent of, the state’s power to regulate civic education in the private 

schools:

Since Pierce, a substantial body of case law has confi rmed the power of 

the States to insist that attendance at private schools, if it is to satisfy state 

compulsory- attendance laws, be at institutions which provide minimum 

hours of instruction, employ teachers of specifi ed training, and cover pre-

scribed subjects of instruction. Indeed, the State’s interest in assuring that 

these standards are being met has been considered a suffi cient reason for re-

fusing to accept instruction at home as compliance with compulsory edu-

cation statutes. These cases were a sensible corollary of Pierce v. Society of 

Sisters: if the State must satisfy its interest in secular education through the 

instrument of private schools, it has a proper interest in the manner in which 

those schools perform their secular educational function.32

Although some state legislatures have enacted statutes requiring 

minimal hours of instruction, the teaching of core subjects, and teacher 

certifi cation at private schools, many other states have not enacted such 

statutes.33 Most states that have enacted specifi c minimal requirements 

have not established effective monitoring and accountability systems to 

make sure that private schools are, in fact, teaching “studies plainly es-

sential to good citizenship,” even though almost all of the states’ con-

stitutions and statutes proclaim that preparing students for civic par-

ticipation is a prime purpose of education.34 In some states, authorities 

are explicitly prohibited from monitoring the content of the curriculums 

in private schools or the qualifi cations of their teachers. For example, 

the Kentucky Supreme Court has ruled that the state constitution bans 

any attempt to monitor private schools other than through standardized 

achievement tests.35

A recent survey of forty- seven states found that twenty- one of them 

did not require private schools to register with the state or to be accred-

ited in any way, thirty- eight either did not require teacher certifi cation at 

all or required it only for schools seeking voluntary accreditation or ap-

proval, and eighteen states imposed no curriculum requirements what-

soever on private schools or on schools that have not voluntarily reg-

istered.36 For example, in North Carolina, private schools are (1) not 

required to be accredited by the State Board of Education or any other 

state or national institution; (2) not required to employ teachers or prin-
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cipals who are licensed or have any particular credentials, degrees, ex-

perience, or expertise in education; (3) not subject to any requirements 

regarding the curriculum they teach; and (4) not required to provide a 

minimum amount of instructional time.37

Many of the states that have enacted statutes or regulations that call 

for regulatory oversight rarely exercise this authority in practice. For ex-

ample, a New York statute provides that “instruction given to a minor 

elsewhere than at a public school shall be at least substantially equiva-

lent to the instruction given to minors of like age and attainments at the 

public schools of the city or district where the minor resides.”38 In the-

ory, this is a far- reaching statute: it empowers state offi cials to ensure 

that, among other things, to whatever extent knowledge, skills, experi-

ences, and values that prepare students to be capable citizens are being 

taught in the public schools, similar instruction must be provided to stu-

dents in all private schools. In fact, however, the local school boards and 

superintendents who are responsible for enforcing this law have gener-

ally failed to do so,39 and private schools in New York State have been 

free to choose teachers and adopt curricula with virtually no state over-

sight. As a result, some religious schools have totally downgraded the 

teaching of secular subjects like history, English, and math.

Former students of ultra- Orthodox Jewish schools in New York City 

recently notifi ed local school authorities that the schools they attended 

had failed to provide them any instruction in basic secular subjects like 

social studies and science and very limited and inadequate instruction in 

English and math. The leader of the student group in New York City told 

the New York Times:

The state’s Education Department requires the city’s nonpublic schools to 

teach a curriculum that is “substantially equivalent to that provided in the 

public schools,” and requires local school superintendents to ensure the stan-

dards are met. Mr. Moster says those standards are not being met.

So he sat down with three superintendents in New York whose districts 

have large Hasidic populations. “Two of them had no idea it was their respon-

sibility to enforce the law,” he said. “In one case I was pointing out the regu-

lations online.”40

The chancellor of the New York City Public Schools promised in July 

2015 to undertake an investigation of what is actually being taught in a 

number of Orthodox Jewish schools in the city in response to the group’s 
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threat to fi le a lawsuit.41 Although the chancellor assured Mr. Moster’s 

group that she would provide a report of her investigation within about a 

year, two years later no report regarding any such investigation had been 

issued.42

The states’ failure to monitor proactively the preparation that stu-

dents are receiving for civic participation in private schools indicates 

that the Pierce compromise in practice is out of balance. Most parents 

of children who attend such schools are well aware of their constitutional 

right under Pierce to attend private schools that affi rm their values and 

their preferred educational approaches, but state policy makers and pub-

lic school offi cials seem far less clear on the extent of their authority un-

der Pierce to insist that private schools properly prepare students for 

civic participation and on their obligation to monitor these schools’ ef-

fectiveness in doing so.

Wisconsin v. Yoder

Fifty years after its decision in Pierce, the Supreme Court focused for 

the fi rst time on justifi cations for compulsory education. Although this 

analysis provided the Supreme Court an opportunity to expand on its 

cryptic references in Pierce as to why and how “studies plainly essen-

tial to good citizenship must be taught,” it failed to do so in Wisconsin 
v. Yoder.43 In fact, instead of clarifying and bolstering the state’s author-

ity to ensure that students are being adequately prepared to function as 

civic participants in our contemporary democratic culture, Yoder actu-

ally clouded the issue and raised more questions on this point than it 

answered.

The legal question in Yoder was whether Amish children who had at-

tended public school through the eighth grade should be exempted from 

the state’s requirement that all children attend school until age sixteen 

because of their religious beliefs. The Court summarized the plaintiffs’ 

position as follows:

They object to the high school, and higher education generally, because the 

values they teach are in marked variance with Amish values and the Amish 

way of life; they view secondary school education as an impermissible expo-

sure of their children to a “wordly” [sic] infl uence in confl ict with their be-

liefs. The high school tends to emphasize intellectual and scientifi c accom-
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plishments, self- distinction, competitiveness, worldly success, and social life 

with other students. Amish society emphasizes informal learning- through- 

doing; a life of “goodness,” rather than a life of intellect; wisdom, rather than 

technical knowledge; community welfare, rather than competition; and sep-

aration from, rather than integration with, contemporary worldly society.44

Chief Justice Burger’s majority opinion for the Court was sympa-

thetic to the Amish perspective. Citing Pierce, he fi rst stated, “There is 

no doubt as to the power of a State, having a high responsibility for ed-

ucation of its citizens, to impose reasonable regulations for the control 

and duration of basic education.”45 Furthermore, in alluding to the edu-

cation provided “in a privately operated system,” Burger stated that the 

education must be “equivalent.”46 He did not elucidate what he meant by 

the term “equivalent,” but presumably this assumes that basic curricula 

in English, mathematics, science, history, civics, and so on will be taught 

and will be “substantially equivalent” to the curricula being taught in 

the public schools.

Although the decision in Yoder did not further clarify the extent to 

which a state could or should regulate private schools, the Court did pro-

vide some basic justifi cations for the state’s imposition of compulsory ed-

ucation: “The State advances two primary arguments in support of its 

system of compulsory education. It notes, as Thomas Jefferson pointed 

out early in our history, that some degree of education is necessary to 

prepare citizens to participate effectively and intelligently in our open 

political system if we are to preserve freedom and independence. Fur-

ther, education prepares individuals to be self- reliant and self- suffi cient 

participants in society. We accept these propositions.”47 Nevertheless, af-

ter accepting these justifi cations for compulsory education as a general 

proposition, the Court went on to make an exception to their application 

to the Amish plaintiffs in this case:

An additional one or two years of formal high school for Amish children 

in place of their long- established program of informal vocational education 

would do little to serve those interests. Respondents’ experts testifi ed at trial, 

without challenge, that the value of all education must be assessed in terms of 

its capacity to prepare the child for life. It is one thing to say that compulsory 

education for a year or two beyond the eighth grade may be necessary when 

its goal is the preparation of the child for life in modern society as the major-

ity live, but it is quite another if the goal of education be viewed as the prep-
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aration of the child for life in the separated agrarian community that is the 

keystone of the Amish faith.48

The Court emphasized that it was allowing the plaintiffs’ right to free 

exercise of their religion to prevail over the state’s authority to enforce 

its compulsory education laws in this case because of the clear religious 

sincerity of the Amish and their profound commitment to a traditional 

agricultural lifestyle. The Chief Justice stressed that the holding in this 

case was based on a “convincing showing, one that probably few other 

religious groups or sects could make.”49 Still, there are a number of trou-

bling statements in the Yoder opinion that raise questions regarding the 

Court’s views of what preparation for “good citizenship” involves in the 

twenty- fi rst century.

In upholding the Amish claim that they be exempted from compul-

sory education during the high school years, but not elementary school, 

Chief Justice Burger stated that Jefferson’s ideal of democracy was pre-

mised on a society of “yeoman farmers” and that the successful social 

functioning of the Amish in this country for more than two hundred 

years at the time constituted “strong evidence that there is at best a spec-

ulative gain, in terms of meeting the duties of citizenship, from an ad-

ditional one or two years of compulsory formal education.”50 He also 

referred to the fact that “the origins of the requirement for school atten-

dance to age 16, an age falling after the completion of elementary school 

but before completion of high school, are not entirely clear. But to some 

extent such laws refl ected the movement to prohibit most child labor un-

der age 16.”51

These references could be read to support a position that elementary- 

level education is suffi cient to prepare students adequately for “good cit-

izenship.”52 If that is the message the Court meant to convey in Yoder, it 
is strikingly inconsistent with the Court’s ringing endorsement two de-

cades earlier of the enhanced importance of education in contempo-

rary times, in its landmark Brown v. Board of Education decision out-

lawing racial segregation in the public schools. In Brown, the Court had 

strongly proclaimed:

Today, education is perhaps the most important function of state and local 

governments. Compulsory school attendance laws and the great expenditures 

for education both demonstrate our recognition of the importance of educa-

tion to our democratic society. It is required in the performance of our most 
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basic public responsibilities, even service in the armed forces. It is the very 

foundation of good citizenship. Today it is a principal instrument in awaken-

ing the child to cultural values, in preparing him for later professional train-

ing, and in helping him to adjust normally to his environment. In these days, 

it is doubtful that any child may reasonably be expected to succeed in life if 

he is denied the opportunity of an education. Such an opportunity, where the 

state has undertaken to provide it, is a right which must be made available to 

all on equal terms.53

One can, of course, argue that there is no inconsistency between the 

Court’s strong statements about the paramount importance of educa-

tion in modern times and its minimizing the signifi cance of “advanced,” 

high school education in Yoder. The Yoder Court did emphasize that 

the Amish history of maintaining an Old World, rural way of life iso-

lated from the demands of modernity is extremely rare. Therefore, the 

exception provided to this tiny Amish community was sui generis and 

the Court has not extended it to any other groups or individuals since. 

Presumably, then, Yoder has no bearing on the situation of all other stu-

dents in public and private schools throughout the United States. The 

vast majority of students do need a full grounding in the knowledge and 

skills that they will need to function productively in modern society, in-

cluding, of course, an “advanced” high school– level education.

Nevertheless, because there is arguably inconsistency between some 

of the language in Yoder and the emphasis on the importance of educa-

tion for our modern democratic society in Brown, the Supreme Court 

needs to clarify its understanding of the level of education that prepa-

ration for civic participation and compulsory education laws require in 

today’s America. In a number of other cases in recent decades beyond 

Pierce and Yoder, the Court has alluded to “the importance of public 

schools in the preparation of individuals for participation as citizens.”54 

It has also repeatedly referred to the schools’ critical role in educating 

for citizenship:

[The schools] are educating the young for citizenship.55

Schools are where the “fundamental values necessary for the maintenance of 

a democratic political system” are conveyed.56

Americans regard the public schools as a most vital civic institution for the 

preservation of a democratic system of government.57
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The process of educating our youth for citizenship in public schools is not 

confi ned to books, the curriculum, and the civics class; schools must teach by 

example the shared values of a civilized social order.58

But aside from giving lip service to the importance of civic preparation, 

in none of these cases has the Court spelled out what “educating our 

youth for citizenship in public schools” means.

In other words, in each of the above- cited situations, the Court dealt 

piecemeal with the validity or invalidity of a single aspect of the schools’ 

civic preparation authority but did not analyze the full scope of that au-

thority. Thus, in these cases the Court upheld the state’s specifi c author-

ity to require teachers to be American citizens,59 a school’s authority to 

prohibit use of lewd and obscene language in a student’s speech before 

a school assembly,60and a school’s authority to prevent a student from 

wearing a black armband to protest the Vietnam War.61 It also ruled that 

a state could not deny access to education to children of undocumented 

immigrants.62 In none of these cases, however, did the Court place these 

particular issues in the larger framework of the full scope of the schools’ 

authority and responsibility to provide a meaningful and effective pro-

gram of civic preparation.

San Antonio Independent School District v. Rodriguez

The Court did have another opportunity to directly confront this issue 

a number of years ago in the case of San Antonio Independent School 
District v. Rodriguez.63 The issue in Rodriguez was whether substantial 

fi scal inequities in the fi nancing of education violated the equal protec-

tion clause of the U.S. Constitution. The plaintiffs, who were largely par-

ents of low- income Latino students, lived in a school district that was 

able to spend only about half as much per capita on their education as 

was being spent on their more affl uent peers in a neighboring district. 

The prime cause of this disparity was that in Texas, as in almost every 

other state, much of money used to fund the schools derives from lo-

cal property taxes; even though residents of the plaintiffs’ district paid a 

higher property- tax rate, the amount they were able to raise in taxes was 

substantially less because of the enormously higher property values in 

the neighboring district.

Although the Supreme Court acknowledged the impact of this ineq-
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uity, it held, by a 5– 4 vote, that this pattern was not unconstitutional. Its 

reasoning was that local control of education was a rational state pol-

icy,64 and it would not closely scrutinize state policy unless education was 

a “fundamental interest” under the federal Constitution.65 Despite the 

importance of education, the majority held that education was not a fun-

damental interest because “the importance of a service performed by 

the State does not determine whether it must be regarded as fundamen-

tal for purposes of examination under the Equal Protection Clause.”66

Justice Marshall, in a strong dissent, took issue with this position. 

Even though education is nowhere directly mentioned in the Constitu-

tion, he argued that education must be deemed a fundamental interest 

because of “the unique status accorded public education by our society, 

and by the close relationship between education and some of our most 

basic constitutional values.”67 Specifi cally, he stressed the importance of 

education for exercising First Amendment rights, “both as a source and 

as a receiver of information and ideas,” and for exercising the constitu-

tional right to vote and to participate in the political process.68

Justice Powell, writing for the majority, accepted Justice Marshall’s 

basic perspective. Summarizing the dissenters’ arguments on this point, 

he stated: “Specifi cally, they insist that education is itself a fundamen-

tal personal right because it is essential to the effective exercise of 

First Amendment freedoms and to intelligent utilization of the right to 

vote. . . . A similar line of reasoning is pursued with respect to the right to 

vote. . . . The electoral process, if reality is to conform to the democratic 

ideal, depends on an informed electorate: a voter cannot cast his ballot 

intelligently unless his reading skills and thought processes have been 

adequately developed.”69 He then indicated that he had no disagreement 

with this perspective, stating, “We need not dispute any of these propo-
sitions,”70 because the plaintiffs who had focused on the tax- based in-

equity issues had not presented evidence that any students were not re-

ceiving such an adequate education: “Even if it were conceded that some 

identifi able quantum of education is a constitutionally protected prereq-

uisite to the meaningful exercise of either right, we have no indication 

that the present levels of educational expenditures in Texas provide an 

education that falls short. . . . [In the present case] no charge fairly could 

be made that the system fails to provide each child with an opportunity 

to acquire the basic minimal skills necessary for the enjoyment of the 

rights of speech and of full participation in the political process.”71

In short, then, in Rodriguez, the Justices all seemed to agree that 
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some basic level of education is necessary for students to obtain the es-

sential knowledge and skills they need for “full participation in the po-

litical process.” Because plaintiffs in that case had not specifi cally raised 

that issue, though, and had not presented arguments or evidence on what 

that basic level of education should be, the majority decision did not con-

front those issues. A number of years later, the Court specifi cally reit-

erated that it still had not defi nitively settled the question of whether a 

minimally adequate education is a fundamental right and whether a stat-

ute alleged to infringe that right should be accorded heightened equal 

protection review.72

Since Rodriguez was decided in 1973, a large number of state court 

decisions have held that there is a right to an “adequate” or “sound ba-

sic” education under their state constitutions and that a primary purpose 

of such an education is to prepare students to function productively as 

civic participants. These cases have consistently held that many schools 

today are failing to provide students an adequate basic education. I dis-

cuss these state cases in detail in the next chapter. The cases are impor-

tant in their own right, but they also could provide a strong evidentiary 

and doctrinal basis for the U.S. Supreme Court to revisit the issue left 

open in Rodriguez and to consider the specifi c knowledge, skills, experi-

ences, and values that students need in order to effectively exercise their 

First and Fifteenth Amendment rights under the federal constitution. I 

return in chapter 7 to a more detailed discussion of the signifi cance of 

a potential Supreme Court holding that there is indeed a federal right 

to civic education, and to litigation strategies that might be advanced to 

convince the Court to issue such a decision, as well as recommendations 

for how such a decision might be implemented. Before doing so, however, 

we need to explore in the chapters that follow the relevant state court de-

cisions and consider in detail what an education that prepares students 

for civic participation should look like in the twenty- fi rst century.
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Civic Participation and 
the State Courts

Productive citizenship means more than just being qualifi ed to vote or serve as a juror, but 

to do so capably and knowledgeably. . . . An engaged, capable voter needs the intellectual 

tools to evaluate complex issues, such as campaign fi nance reform, tax policy, and global 

warming, to name only a few. — Justice Leland DeGrasse, Campaign for Fiscal  Equity 
v. State of New York

In the 1970s, most states spent only half as much per capita on the ed-

ucation of their students with the greatest needs as they did on those 

students’ peers in nearby affl uent communities. This pattern, refl ected in 

the Supreme Court’s ruling in the Rodriguez case discussed in the pre-

vious chapter, prevailed not only in Texas but also throughout most of 

the United States.1 A federal commission appointed by President Rich-

ard Nixon at that time took note of these facts and recommended strong 

steps to remedy them, but neither Congress nor state legislators paid any 

heed to their suggestions.2

Given the breadth, depth, and durability of these funding inequities, 

after Rodriguez shut the doors of the federal courthouses to civil rights 

attorneys, they turned to the state courts. They fi led suits with little ex-

pectation of major success, however, because the state courts historically 

had not been pacesetters on constitutional civil rights issues. Moreover, 

from a practical point of view, state courts had fewer resources than the 

federal courts to deal with these complicated decisions. Surprisingly, 

though, most of the state courts did prove amenable to taking on this 

challenge. In fact, their involvement with education fi nance litigation has 

been the most active and creative area of constitutional jurisprudence in 

the 225- year history of the state courts.
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Shortly after the U.S. Supreme Court issued its decision in Rodriguez, 

the California Supreme Court held that even if education is not a funda-

mental interest under the federal constitution, it clearly was under the 

California constitution.3 Courts in New Jersey, Connecticut, and West 

Virginia also declared unconstitutional their state’s systems of fi nancing 

education.4 Overall, over the past four decades, litigations challenging 

the “equity” or “adequacy” of state education fi nance systems have been 

fi led in forty- fi ve of fi fty states.5 Although plaintiffs’ primary motivation 

in these cases was to obtain increased funding for their under- resourced 

schools, these cases— many of which are currently pending— also have 

enormous signifi cance for the issue of preparation for civic participation.

The Primacy in State Constitutions of 
Preparation for Civic Participation

State constitutions use different language to describe the  education 

to which all children in the state are entitled: in some states, it is called 

a “sound basic education,”6 in others, a “thorough and effi cient” educa-

tion,7 or a “basic system of free quality public elementary and second-

ary schools.”8 Regardless of the precise terminology, there is broad con-

sensus on the core meaning of these constitutional provisions among the 

courts that have applied these concepts.9 Virtually all these state courts 

have agreed that the aim of the drafters of these constitutional clauses 

was to ensure that the state would establish and maintain public schools 

that would develop in students the skills they needed to function capably 

as citizens and to compete effectively in the global labor market.

For example, the Vermont Supreme Court explained that the state’s 

education clause “assumes paramount signifi cance in the constitutional 

frame of government established by the framers: it expressed and incor-

porated that part of republican theory which holds education essential to 

self- government and which recognizes government as the source of the 

perpetuation of the attributes of citizenship.”10 Similarly, the Wyoming 

Supreme Court defi ned the core constitutional requirement in terms of 

providing students with “a uniform opportunity to become equipped 

for their future roles as citizens, participants in the political system, 

and competitors both economically and intellectually.”11 New Jersey’s 

Supreme Court held that the constitution requires the state to provide 

“that educational opportunity which is needed in the contemporary set-
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ting to equip a child for his role as a citizen and as a competitor in the 

labor market”;12 and the New York Court of Appeals declared that the 

state must provide all students a “sound basic education” that will pre-

pare them to “function productively as civic participants . . . qualifi ed to 

vote or serve as a juror . . . capably and knowledgeably,” as well as incul-

cate in them “the ability to obtain competitive employment.”13

Most of the controversy that has arisen in these cases has centered on 

determining the amount of money that is needed to provide a constitu-

tionally adequate education, and whether it is appropriate for the courts 

to deal with these issues. The majority of the state courts have held that 

the courts do have a responsibility to enforce these constitutional rights, 

and many of them have issued orders requiring the states to increase ed-

ucational funding and/or to take other remedial actions.14

To determine the level of resources needed to provide students an 

“adequate” education, the courts generally have considered it neces-

sary fi rst to articulate the goals of a public education system; for this rea-

son they have gone to great lengths to analyze the purposes of educa-

tion and— virtually unanimously— have determined that those purposes 

are to prepare students for citizenship and for competitive employment. 

Typically, judges have approached this task either by looking to the in-

tent of those who drafted the constitutional language, usually a century 

or two ago, or by analyzing the purposes of education in contemporary 

times. Both of these approaches have consistently led to substantial dis-

cussion of the importance of preparing students for civic participation.

Most of the education clauses in the state constitutions were writ-

ten during the nineteenth century by proponents of the common school 

movement.15 Next to abolition, the battle to establish common schools 

constituted the most contentious political issue of the nineteenth cen-

tury.16 In some states, the convening of state constitutional conventions 

that adopted these constitutional clauses helped advance the common 

school cause during legislative battles. In other situations, common 

school advocates codifi ed their legislative victories by inserting clauses 

into state constitutions that would ensure that future legislatures could 

not revoke the system of broad access to public education. As the New 

York Constitution put it, the legislature must permanently “maintain a 

system of free common schools in which all the students in the state may 

be educated.”17 Many states. like New York, have not changed the lan-

guage of these clauses over the past century or two; they have retained 
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unchanged in their constitutions the historical but somewhat archaic 

phrase “common schools” rather than the more contemporary “public 

schools.”

In their efforts to determine the intent of the drafters of these clauses, 

many state courts have dug deeply into the debates at the constitutional 

conventions where these provisions were adopted. The court decisions 

have highlighted, with approval and with assertions of their continued 

relevance, the many references to the civic purposes of the common 

schools.

For example, section 183 of the Kentucky Constitution, originally ad-

opted in 1890, reads, “The General Assembly shall, by appropriate leg-

islation, provide for an effi cient system of common schools throughout 

the State.” To understand the meaning of the somewhat opaque phrase 

“an effi cient system of common schools,” the Kentucky Supreme Court, 

in its 1989 decision in Rose v. Council for Better Education,18 focused on 

the intent of the drafters of this provision by reviewing the debates at the 

constitutional convention of 1890. It emphasized the comments of a con-

vention delegate Beckner, who set out four justifi cations for, and charac-

teristics of, state- provided schools:

1. The education of young people is essential to the prosperity of a free people.

2. The education should be universal and should embrace all children.

3. Public education should be supervised by the State, to assure that students 

develop patriotism and understand our government.

4. Education should be given to all— rich and poor— so that our people will be 

homogeneous in their feelings and desires.

The Rose decision continues:

As if these powerful words were not suffi cient to show the purpose of Section 

183, consider those of delegate Moore— 

“Common schools make patriots and men who are willing to stand upon 

a common land. The boys of the humble mountain home stand equally high 

with those from the mansions of the city. There are no distinctions in the 

common schools, but all stand upon one level.” Id. at 4531 (emphasis added).19

For the Kentucky Supreme Court, then, the right to “an effi cient edu-

cation” set forth in the state constitution follows directly from the clear 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



54 Chapter Three

intent  of the nineteenth- century advocates of the common school sys-

tems: “Delegates Beckner and Moore told their fellow delegates and 

have told us, what this section means.”20

Most of the other constitutions that were written during the nine-

teenth century also expressed the prevalent view that education was vital 

to the functioning of American democracy. For example, the constitu-

tion of Indiana, fi rst written in 1816, declared, “Knowledge and learning, 

generally diffused throughout a community, [are] essential to the pres-

ervation of a free government”;21 the Minnesota Constitution written in 

1857 and the Idaho Constitution of 1890 both state: “The stability of a 

republican form of government depending mainly upon the intelligence 

of the people, it is the duty of the legislature to establish a general and 

uniform system of public schools”;22 and the North Dakota Constitution 

of 1889 declares that the legislature shall establish a public school system 

because “a high degree of intelligence, patriotism, integrity and morality 

on the part of every voter in a government by the people [is] necessary 

in order to insure the continuance of that government and the prosperity 

and happiness of the people.”23

In most of the New England states, the education clauses in the state 

constitutions harked back to the eighteenth century. Thus, the language 

of the New Hampshire Constitution, using much of the verbiage origi-

nally adopted in 1789 by Massachusetts discussed in chapter 1, states:

Knowledge and learning, generally diffused through a community, being es-

sential to the preservation of a free government; and spreading the oppor-

tunities and advantages of education through the various parts of the coun-

try, being highly conducive to promote this end; it shall be the duty of the 

legislators and magistrates, in all future periods of this government, to cher-

ish the interest of literature and the sciences, and all seminaries and public 

schools[,]  .  .  . to countenance and inculcate the principles of humanity and 

general benevolence, public and private charity, industry and economy, hon-

esty and punctuality, sincerity, sobriety, and all social affections, and gener-

ous sentiments, among the people.24

In its decision in the 1993 case on school- funding adequacy, Claremont 
School District v. Governor of New Hampshire, the New Hampshire 

court held that, despite its archaic language, this constitutional provision 

was still highly relevant to the current needs of the state’s public school 

students:
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We do not construe the terms “shall be the duty . . . to cherish” in our con-

stitution as merely a statement of aspiration. The language commands, in no 

uncertain terms, that the State provide an education to all its citizens and 

that it support all public schools.

* * *

Given the complexities of our society today, the State’s constitutional duty 

extends beyond mere reading, writing and arithmetic. It also includes broad 

educational opportunities needed in today’s society to prepare citizens for 

their role as participants and as potential competitors in today’s marketplace 

of ideas.25

Overall, thirty- one of the fi fty states still have education clauses in 

their constitutions that date back to the eighteenth or nineteenth century. 

Three of the four states that entered the union in the twentieth century 

also included in their constitutions the standard nineteenth- century com-

mon school language regarding the legislature’s duty to “establish and 

maintain” a statewide school system open to all, although by that time 

the term “public school system” was substituted for the archaic “common 

school” language.26 The drafters of these early twentieth- century con-

stitutional clauses, like the drafters of state constitutional provisions in 

the eighteenth and nineteenth centuries, also clearly saw preparation for 

civic participation as the main purpose of public education. As the Ar-

izona Supreme Court, discussing the intent of the framers of the state’s 

1911 constitution, put it: “The conventioneers believed that an educated 

citizenry was extraordinarily important to the new state. . . . The conven-

tioneers believed these were more than mere words. By 1910, they had 

witnessed the most intense immigration in the history of America. They 

were keenly aware that education was responsible for preserving Ameri-

ca’s unity while wave after wave of peoples arrived from other countries. 

As the heated debates about education as a requirement for voting show, 

the conventioneers believed that a free society could not exist without 

educated participants. See Records at 564– 69.”27

Fifteen states revised their constitutions during the twentieth cen-

tury for a variety of reasons. Many retained much of the language from 

the former constitution that expressed the framers’ strong civic pur-

poses. For example, article 9, section 1, of the Missouri Constitution of 

1945 carried over the language of the state’s original 1812 constitution: 

“A general diffusion of knowledge and intelligence [is] essential to the 
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preservation of the rights and liberties of the people”; similarly, article 9, 

section 1, of the North Carolina Constitution of 1971 repeated language 

from the 1868 constitution: “Religion, morality, and knowledge being 

necessary to good government and the happiness of mankind, schools, 

libraries, and the means of education shall forever be encouraged.”28

The retention of post– Revolutionary War and common school lan-

guage in the current education clauses in the vast majority of state con-

stitutions explains why the courts that have explored the original intent 

behind these clauses have emphasized preparation for citizenship as a 

primary, if not the prime, constitutional purpose of the public schools. It 

is also signifi cant, however, that courts in other states that have adopted 

more contemporary language in their constitutional provisions have also 

agreed that educating students to maintain democratic institutions is of 

paramount importance. For example, Connecticut fi rst adopted an ed-

ucation clause in 1965, and the words it chose were short and simple: 

“There shall always be free public elementary and secondary schools in 

the state.”29 Nevertheless, the Connecticut Supreme Court, when it in-

terpreted this phrase, discussed at length the references to the history of 

education at the constitutional convention and concluded: “Although the 

proponents of article eighth, § 1, did not articulate a substantive stan-

dard, they emphasized the historical importance of education to Con-

necticut in the context of its role in fostering meaningful civic participa-

tion in a representative democracy.”30

In other situations, where the constitutional text was opaque and there 

was no clear record of the framers’ intent, state courts have analyzed 

the purposes of education solely from a contemporary perspective; these 

courts have also agreed that a prime purpose of the constitution’s edu-

cation clause is to ensure that students are prepared to be capable citi-

zens. For example, in interpreting the constitutional language adopted 

in 1945, “The legislature shall provide for the maintenance and sup-

port of a thorough and effi cient system of free public schools,” the New 

Jersey Supreme Court focused on contemporary needs, holding, “The 

Constitution’s guarantee must be understood to embrace that educa-

tional opportunity which is needed in the contemporary setting to equip 

a child for his role as a citizen and as a competitor in the labor mar-

ket.”31 The court noted that in the nineteenth century, a high school ed-

ucation was not widely available, but “today, a system of public educa-

tion which did not offer high school education would hardly be thorough 

and effi cient.”32
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Overall, the highest courts in at least thirty- two states— twenty- six in 

education adequacy and fi scal equity decisions,33 and six in the course 

of other types of decisions34— have explicitly stated that preparation for 

capable citizenship is the primary purpose or a primary purpose of the 

public education clause of the state constitution. This does not mean 

that the other eighteen state highest courts have denied this proposition; 

rather, they just have not spoken to the issue. In other words, 100 percent 

of the courts that have considered the purposes of public education have 

agreed that preparing students for capable citizenship is a primary goal 

of public education. In fact, the courts that have affi rmed that prepara-

tion for democratic citizenship is a primary purpose of public education 

include six cases in which plaintiffs have not prevailed in equity or ade-

quacy cases35 (largely for separation- of- powers reasons).36

Judicial Analyses of the Specifi c Skills 
Students Need for Civic Participation

Some of the state courts, recognizing the enhanced importance of edu-

cation for contemporary needs, have gone beyond both examining the 

intent of the eighteenth-  and nineteenth- century drafters of the educa-

tion clauses in their constitutions and emphasizing the continuing need 

to prepare students to be capable citizens. These courts have focused 

specifi cally on the particular knowledge and skills that students will 

need to function productively as citizens in the contemporary world.

Noteworthy in this regard is the 1989 decision of the Kentucky Su-

preme Court, whose discussion of the purposes of education has been 

especially infl uential— its analysis of the goals of public education has 

been followed by the highest courts in at least eight other states.37 In 

Rose v. Council for Better Education,38 the Kentucky court defi ned a 

constitutionally acceptable education as one that has as its goal the de-

velopment in each and every child of the following seven capacities:

1. Suffi cient oral and written communication skills to enable students to func-

tion in a complex and rapidly changing civilization;

2. Suffi cient knowledge of economic, social, and political systems to enable the 

student to make informed choices;

3. Suffi cient understanding of governmental processes to enable the student to 

understand the issues that affect his or her community, state, and nation;
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4. Suffi cient self- knowledge and knowledge of his or her mental and physical 

wellness;

5. Suffi cient grounding in the arts to enable each student to appreciate his or 

her cultural and historical heritage;

6. Suffi cient training or preparation for advanced training in either academic or 

vocational fi elds so as to enable each child to choose and pursue life work in-

telligently; and

7. Suffi cient levels of academic or vocational skills to enable public school stu-

dents to compete favorably with their counterparts in surrounding states, in 

academics or in the job market.

The Kentucky court’s compendium begins with the insight that well- 

developed verbal skills are foundational for both civic participation and 

competitive employment. These skills have “a dramatic impact on the 

ability of individuals to gather information on a variety of subjects, or-

ganize facts meaningfully and effi ciently process additional and related 

knowledge.”39 A solid set of verbal skills “not only provides individuals 

with the specifi c competence necessary to perform duties within a given 

profession but also enhances more generalizable skills that are applica-

ble to understanding the political world.”40 But to apply these skills prop-

erly in political and civic arenas, the Rose criteria also emphasized that 

a student needs “suffi cient knowledge of economic, social, and political 

systems to enable the student to make informed choices,” and “suffi cient 

understanding of governmental processes to enable the student to under-

stand the issues that affect his or her community, state, and nation.”41

Justice John Erlick of the Washington Superior Court explored in 

some detail the specifi c knowledge and skills and values citizens need 

for effective citizenship in discussing why that state’s constitutional edu-

cation clause established education as the state’s highest priority and de-

clared it the “paramount duty” of state government:

For a citizen of this State to participate meaningfully in this State’s demo-

cratic process and intelligently cast his or her vote on the broad array of State 

and local government offi ces and ballot measures noted above, that citizen 

must be meaningfully equipped to learn about, understand, and evaluate the 

candidates, ballot measures, positions, and issues being debated and decided 

in that election . . . 

Having an educated citizenry is also vital to the operation of this State’s 

justice system. For example, the jury system upon which this State’s justice 
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system is based depends upon each juror being meaningfully equipped to 

read, understand, comprehend, and debate the evidence, issues, and argu-

ments presented to the jury for decision.

Having an educated citizenry also plays a vital role in preserving the co-

hesiveness of this State’s pluralistic society as a whole. For example, broad 

public education provides each member of this State’s citizenry a shared 

knowledge and understanding of the common history, common values, and 

common ideals that all citizens in this State share. This unifying awareness 

and understanding is especially important to maintain the cohesiveness of a 

widely diverse society like the one in this State. . . . 

Education also plays a critical civil rights role in promoting equality in our 

democracy . . . [by] equipping citizens born into the underprivileged segments 

of our society with the tools they need to compete on a level playing fi eld with 

citizens born into wealth or privilege. . . . 

Education also plays a critical role in building and maintaining the strong 

economy necessary to support a stable democracy—one that is free and inde-

pendent from outside power and infl uence.42

Justice Leland DeGrasse, the trial judge in the New York litigation 

on school- funding adequacy, probed in depth the verbal skills and spe-

cifi c knowledge of economic, social, and political systems and govern-

ment processes that students today need to be capable citizens. In Cam-
paign for Fiscal Equity v. State,43 the state’s highest court, the New York 

State Court of Appeals, had articulated as a “template” defi nition that a 

“sound basic education” meant that students should be provided an op-

portunity for an education that would provide them with the skills they 

would need “to eventually function productively as civic participants ca-

pable of voting and serving on a jury.”44 They then sent the case back for 

a trial to determine the types of skills students would need to function 

productively as civic participants and whether the New York City public 

schools were, in fact, providing students with an opportunity to develop 

those skills.

Justice DeGrasse had an insightful strategy for examining these is-

sues. He fi rst instructed the parties to have their expert witnesses ana-

lyze a charter referendum proposal that was on the ballot in New York 

City while the trial was in progress. The specifi c question posed was 

whether graduates of New York’s high schools would have the knowl-

edge and skills needed to comprehend that document. The attorneys 

for the parties were also asked to have their witnesses undertake simi-
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lar analyses of the judges’ charges to the jury and certain documents put 

into evidence in two complex civil cases that had recently been tried in 

the local state courts.45

Plaintiffs’ witnesses closely reviewed the charter revision proposal 

and identifi ed the specifi c civic knowledge and reading and analytical 

skills that an individual would need to understand the document.46 They 

then related these skills to the particular standards for English language 

arts, social studies, mathematics, and sciences that were set forth in the 

Regents learning standards that had been recently adopted by New York 

State.47 They also described the types of knowledge and skills a juror 

would need to comprehend and apply concepts like preponderance of 

the evidence and showed how the specifi c types of knowledge and skills 

needed to undertake this complex reasoning process were also culti-

vated by the New York State learning standards.48

The defendants introduced polling data indicating that the vast ma-

jority of American voters obtain their information from radio and tele-

vision news and make up their minds on how to vote for candidates and 

propositions before they enter the voting booth.49 Their implicit argu-

ment was that voters do not require high- level knowledge and cognitive 

skills to understand the political issues as discussed on radio and televi-

sion news programs, and since most voters do not actually read complex 

ballot propositions, they do not need the level of knowledge and skill 

necessary to comprehend such documents.50 They also claimed that di-

alogue among members of the jury could substitute for a lack of under-

standing of particular points by some of the individual jurors.51

Overall, the implied premise of the defendants’ position was that citi-

zens do not actually need to function at a high skill level and do not need 

to be capable of comprehending complex written material, so long as the 

subjects dealt with in the material are regularly discussed in the mass 

media, or so long as citizens can obtain assistance from others in carry-

ing out their civic responsibilities. Justice DeGrasse’s decision resound-

ingly rejected this position:

An engaged, capable voter needs the intellectual tools to evaluate complex 

issues, such as campaign fi nance reform, tax policy, and global warming, to 

name only a few. Ballot propositions in New York City, such as the charter re-

form proposal that was on the ballot in November 1999, can require a close 

reading and a familiarity with the structure of local government.

Similarly, a capable and productive citizen doesn’t simply show up for jury 
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service. Rather she is capable of serving impartially on trials that may require 

learning unfamiliar facts and concepts and new ways to communicate and 

reach decisions with her fellow jurors. To be sure, the jury is in some respects 

an anti- elitist institution where life experience and practical intelligence can 

be more important than formal education. Nonetheless, jurors may be called 

on to decide complex matters that require the verbal, reasoning, math, sci-

ence, and socialization skills that should be imparted in public schools. Jurors 

today must determine questions of fact concerning DNA evidence, statistical 

analyses, and convoluted fi nancial fraud, to name only three topics.52

The New York court’s analysis of the level of knowledge and skills citi-

zens need to exercise their civic responsibilities and constitutional rights 

is important. It makes clear that although society may have accepted un-

refl ectively a wide gap between its democratic ideal and the actual func-

tioning level of its citizens in the past, when the issue comes to the fore, 

its implications cannot be avoided. Our society cannot knowingly per-

petuate a state of affairs in which voters cannot comprehend the ballot 

materials about which they are voting or in which jurors cannot under-

stand legal instructions or major evidentiary submissions in the cases 

they are deciding. To function productively in today’s complex world, 

citizens need a broad range of civic knowledge and substantial cogni-

tive skills that will allow them to function capably and knowledgeably, 

not only as voters and jurors but also in petitioning their representatives, 

 asserting their rights as individuals, participating in civic affairs and oth-

erwise taking part in the broad range of interchanges and relationships 

involved in civic engagement.

The Courts’ Remedial Orders

The New York Court of Appeals generally affi rmed Justice DeGrasse’s 

fi ndings on these issues,53 but its remedial order focused on ensuring suf-

fi cient levels of funding and did not call for any assurances that students 

would actually develop the particular civic knowledge and skills empha-

sized at the trial. The state’s response to the decision was to adopt ex-

tensive reforms to its educational fi nance system and to commit to sub-

stantial increases in education spending, especially for New York City 

and other high- need school districts.54 But few changes were made in the 

state statutes or regulations, and no actions were taken to ensure that 
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schools were properly preparing students for civic participation.55 Simi-

larly, in Kentucky, a state that has adopted probably the most sweeping 

set of reforms in response to an adequacy litigation of any state in the 

nation, the state has “reformed its school fi nance system, reformed its 

school governance process, updated and improved its core required cur-

riculum, and implemented a statewide assessment and accountability sys-

tem,”56 but despite the Rose court’s emphasis on ensuring that students 

are well prepared “to understand the issues that affect his or her com-

munity, state, and nation,” it has taken no steps to ensure that suffi cient 

resources for civic preparation are available in the schools or that the ac-

countability standards suffi ciently emphasize civic preparation goals.57

What the courts have done in these cases is to require states to de-

termine “the actual cost” of a “sound basic education,”58 or to increase 

education spending by a stated amount,59 or to establish accountability 

systems to determine whether substantially equal curricula and substan-

tially equal facilities for an adequate education are being provided.60 In 

essence, the courts have operated with an implied assumption that, given 

adequate resources, the schools would be able to provide the programs, 

services, and activities that students need to develop the requisite civic 

participation skills.

Certainly, money is a sine qua non for providing the full range of 

courses, services, and schooling experiences to prepare students for ef-

fective civic participation.61 The education adequacy cases have, in fact, 

resulted in substantial increases in educational funding,62 but it is clear 

that states and school districts have not substantially utilized these in-

creased resources to improve preparation for civic participation. As dis-

cussed in chapter 1, school districts appear to have reduced, rather than 

increased, the opportunities they offer students for civic preparation 

over the forty- fi ve years that state courts have been issuing adequacy de-

cisions. Nor, in their follow- up compliance hearings, have courts exam-

ined whether the state has, in fact, taken any action to promote better 

preparation for civic participation or whether, as a result of the ordered 

funding increases, students are better prepared to be capable citizens.63

How, then, have these funds been used if not to promote civic par-

ticipation skills? In most cases, the funds have been allocated to bol-

ster student achievement in basic skills in reading and math and in at-

tempts to reduce the racial achievement gaps in these areas. Plaintiffs’ 

success in winning 60 percent of the adequacy cases since 1989 stemmed 

not only from the new rights- based legal theory they developed from the 
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long- dormant clauses on common schools and civic virtue in the state 

constitutions, but also from the simultaneous emergence of a then- new 

education policy initiative known as “standards- based reform.”64 The 

availability of defi nitive standards that set forth the state’s expectations 

regarding the academic content of an appropriate education substan-

tially aided the courts’ ability to craft effective remedies in these cases.65

However, the emphasis on standards also put a premium on quanti-

fi able outcomes in core academic areas, such as scores on annual state 

achievement exams and graduation rates. The federal No Child Left Be-

hind Act of 2001 magnifi ed the signifi cance of the state standards by 

compelling the states to implement annual standardized testing in read-

ing and math in grades three through eight and once in high school and 

placing considerable weight on these annual test scores in enforcing the 

act.66 Achievement in social studies or development of civic virtues and 

interpersonal skills that are more diffi cult to assess tended to take a back 

seat to this focus on basic skills.

Teachers’ decisions on how they use instructional time often tend 

to be driven by whether a subject area is going to be tested.67 As for-

mer U.S. Supreme Court justice Sandra Day O’Connor noted, No Child 

Left Behind “effectively squeezed out civics education because there is 

no testing for that anymore and no funding for that.”68 Consistent with 

O’Connor’s contention, a 2007 survey of 349 American school districts 

by the Center on Education Policy revealed that, on average, the schools 

had increased time devoted to reading and/or math by 62 percent since 

the enactment of No Child Left Behind, and decreased time devoted to 

other subjects by a total of 145 minutes per week; specifi cally, 36 per-

cent of the elementary schools in these districts had reduced instruction 

in social studies by an average of 76 minutes per week.69 The reduction 

in teaching time for social studies also appeared to be widening the civic 

empowerment gap: for example, in New York’s schools serving mostly 

nonwhite children, 38 percent of elementary schools reported decreasing 

the time devoted to social studies, compared with 17 percent in schools 

serving mostly white children.70

In 2015, Congress replaced the No Child Left Behind Act with the 

Every Student Succeeds Act (ESSA).71 Although the newer law elimi-

nates sanctions on schools and school districts that do not make suffi -

cient progress on standardized achievement tests by a certain date, an 

emphasis on test- based accountability has been retained in the new law.72 

Most states have now adopted as their overall educational objective that 
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all students graduate high school “college and career ready,” the goal set 

forth in the Common Core standards.73 But given the strong constitu-

tional mandates in most states for schools to maintain the historical em-

phasis on civic preparation, the clarion call for state standards needs to 

be “college, career and citizenship ready.”74 Oklahoma has, in fact, ad-

opted a “College, Career, and Citizen Ready (C3) goal and seven other 

states now include citizenship within the context of what it means to be 

prepared for postsecondary education and workforce training.”75 These 

states need to vigorously adopt similar goals, and judicial mandates that 

focus on this issue can require or encourage them to do so.

Facing the Future: The Need for Higher- Level Civic Skills

As discussed earlier, the perceived link between education and the main-

tenance of a viable democratic system motivated the drafters of the edu-

cation clauses in the state constitutions that have supported the contem-

porary educational adequacy movement. The drafters of the education 

clause in Indiana’s constitution in 1890 expressed in quantifi able terms 

why the state’s constitution needed to guarantee all children an effective 

education:

Sir, we have forty thousand voters in our State, who cannot read the ballots 

which they use. . . . Yes sir, and thirty thousand mothers who are rearing our 

successors and destitute of the very fi rst elements of education. We have, sir, 

according to the latest census  .  .  . seventy- three thousand two hundred and 

ninety- nine persons over the age of twenty years, who cannot read and write.

* * *

If the present Constitution be correct in asserting that “knowledge and learn-

ing generally diffused through a community, (is) essential to the preservation 

of a free government,” what have we a right to expect from the state and con-

dition of learning among us?76

Today, the challenge in maintaining a vibrant democracy requires 

much more of education than the minimal system the drafters of the ed-

ucation clauses in the eighteenth and nineteenth centuries had in mind. 

Those constitutional provisions arose in an era when the scope of public 

discussion was limited and when both the franchise and access to edu-
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cation were restricted largely to upper- income white males. Throughout 

most of America’s history, women, people of color and other minorities 

and many working- class men were excluded from the franchise and from 

exercising most of the rights of citizenship.77

During the nineteenth century, the franchise was slowly extended to 

working- class men, then to newly freed black citizens, and early in the 

twentieth century to women. Yet stratagems like overly technical regis-

tration rules, poll taxes, and literacy tests effectively precluded many of 

these newly eligible citizens from actually voting.78 It has only been in the 

past few decades, after the enactment of the Twenty- Fourth Amendment 

to the Constitution in 1964, the passage in 1965 of the Voting Rights 

Act,79 and the implementation of that act that substantial numbers of Af-

rican American and Latino citizens have actually begun to vote.

Thus, today, as full access to the ballot and other forms of political 

participation have been extended to virtually all citizens, the nation’s 

founders’ insight that all citizens in a democracy must be well educated 

if the polity is to fl ourish has taken on even greater practical signifi -

cance. Voting and other aspects of civic participation now place greater 

demands on all citizens. The rise of technology, the Internet, and the in-

formation age in general all have increased the level of cognitive skills 

and knowledge of political and social systems that individuals need to 

vote and to undertake other forms of civic participation. Civic engage-

ment today requires not only the ability to understand and act on one’s 

political, economic, and social interests, but also the capacity to sort and 

analyze the continuing stream of information that confronts all of us 

daily, to make sense of an ever- changing world.

The issue of the level of skills that people need to function produc-

tively as contemporary civic participants came to a head dramatically 

in the 1980s in the debate in legal circles about whether so- called blue- 

ribbon juries, composed only of highly educated and accomplished cit-

izens, should be permitted to decide complex litigations in areas like 

product liability, antitrust, and environmental regulation. This issue 

arose after a number of scholars questioned whether substantial num-

bers of citizens who were sitting on juries in such cases were capable of 

understanding complex statistical, scientifi c, and technical data,80 and 

whether they could understand even legal instructions.81

In 1979, the former chief justice of the U.S. Supreme Court Warren 

E. Burger stated that jurors of the day were not capable of comprehend-

ing technical evidence in complex cases.82 He said that “Jefferson would 
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be appalled at the prospect of a dozen of his yeomen and artisans try-

ing to cope with some of today’s complex litigation in a trial lasting many 

weeks or months.”83 A fi ery debate then ensued among legal scholars and 

federal judges on whether juries in complex cases should be limited to 

college graduates,84 or whether the Seventh Amendment’s guarantee of 

right to a trial by jury should be reinterpreted to exclude complex cases.85

This call for elite juries actually amounted to a return to the historical 

practice of convening blue- ribbon juries in important cases, a practice 

that had been prevalent throughout the United States before the pas-

sage of the federal Jury Selection and Service Act in 1968,86 and before 

a series of Supreme Court cases that banned the systematic exclusion of 

women and people of color from jury panels.87 The incompatibility of 

such blue- ribbon panels with basic democratic principles was scathingly 

set forth by U.S. Supreme Court Justice Frank Murphy, who dissented in 

a 1948 case that upheld the verdict of a blue- ribbon jury operating in ac-

cordance with a New York state statute— since repealed— that permitted 

such elite jury panels:

The vice lies in the very concept of “blue ribbon” panels— the systematic and 

intentional exclusion of all but the “best” or the most learned or intelligent 

of the general jurors. Such panels are completely at war with the democratic 

theory of our jury system, a theory formulated out of the experience of gen-

erations. One is constitutionally entitled to be judged by a fair sampling of all 

one’s neighbors who are qualifi ed, not merely those with superior intelligence 

or learning. .  .  . Any method that permits only the “best” of these to be se-

lected opens the way to grave abuses. The jury is then in danger of losing its 

democratic fl avor and becoming the instrument of the select few.88

The outcome of the scholarly and judicial debate on the use of blue- 

ribbon juries in complex cases was a rejection of the proposal and a reaf-

fi rmation of the importance of juries being selected from the population 

at large.89 This result has largely confi rmed the historical understanding 

that juries should be selected from one’s peers and should be represen-

tative of the broad community. There remain, however, persistent con-

cerns about the ability of juries to function effectively, especially in com-

plex civil cases.90 Although empirical studies of jury functioning in the 

past had shown that “the jury does by and large understand the facts and 

get the case straight,”91 many contemporary studies “buttress the con-

tention of lay jury incompetence in complex cases.”92

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Civic Participation and the State Courts 67

The recent literature on jury functioning, therefore, bears out both 

the testimony in the CFE litigation that students need to develop higher- 

level cognitive skills if they are to function productively as civic partic-

ipants in today’s complex society and the repeated calls of the authors 

and commissions cited in chapter 1 for the schools to prepare students 

more effectively for their civic responsibilities. The widespread rejec-

tion of the suggestion that blue- ribbon juries be reinstated in complex 

cases makes clear that the accepted understanding of democracy in the 

twenty- fi rst century entitles and requires all citizens to participate fully 

in America’s democratic institutions. Integral to the American concept 

of democracy is a belief that all citizens have equal worth and value, and 

that participation in voting, jury duty, exercise of First Amendment free-

doms, and active engagement in civic affairs is important both for the 

dignity of individuals and for the effective functioning of political insti-

tutions and civic society. Accordingly, for American democracy to suc-

ceed and to thrive, it is unacceptable that the graduates of many high 

schools lack the knowledge, skills, experiences, and values they need to 

be civically engaged in a meaningful way in voting, serving on juries, or 

engaging in any of the other forms of civic participation.

It is quite striking that despite the broad consensus on the importance 

preparing all students for capable citizenship, none of the many state 

courts that have held that state education systems are constitutionally 

inadequate thus far has taken any specifi c steps to ensure that this pre-

eminent constitutional purpose is, in fact, being honored. As discussed 

earlier, the primary focus of the courts in these cases, and of the parties 

who have appeared before them, has been to obtain suffi cient state fund-

ing to allow for schools to provide meaningful educational opportuni-

ties to all students. Because of the schools’ continuing neglect of effec-

tive civic preparation and the persistence of the civic empowerment gap, 

however, plaintiffs in future adequacy cases need to request that reme-

dial decrees include specifi c provisions to ensure that states and schools 

carry out their constitutional responsibilities in this area. The U.S. Su-

preme Court also needs to reconsider its rulings in Rodriguez, Pierce, 

and other relevant cases and clearly assert that states and schools have 

a constitutional responsibility to prepare all students to function effec-

tively as civic participants.

In the next two chapters, I discuss in more detail the knowledge, 

skills, experiences, and values that students need to function produc-
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tively as civic participants in the twenty- fi rst century, how schools can 

effectively help students acquire them, and the resources they need to 

do so. In the concluding chapters, I then return to the issue of the spe-

cifi c ways that both the state and the federal courts can induce states 

and schools to take meaningful actions to prepare students for capable 

citizenship.

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Chapter Four

A Conceptual Framework 
for Preparing Students for 
Civic Participation

Our destiny is fashioned by what all of us do, by the deeds and desires of each citizen, 

as one tiny drop of water after another ultimately makes a big river. — President Lyndon 

Johnson, September 5, 1966

The shift in emphasis from “equity” to “adequacy” in the state court 

cases described in the previous chapter required judges to refl ect 

on the purposes of public education. That quest led them to explore the 

original intent of the drafters of the state constitutional clauses and to 

recognize that historically the prime purpose of public education has al-

ways been to prepare students for democratic citizenship.

This search for constitutional roots also tended, however, to orient the 

courts to think about civic participation in overly historical terms. Most 

of the references in the state court adequacy cases have consisted of plat-

itudes about the virtues of the common schools and the historical impor-

tance of education for democracy. There has been little forward- looking 

discussion about the kind of schooling that is needed in the twenty- fi rst 

century to maintain and advance our democratic culture. Similarly, for 

the federal courts, invocation of the civic value of education has been a 

backdrop for the development of constitutional doctrines on racial dis-

crimination, freedom of religion, free speech, and other issues that often 

have their locus in the schools, but the judges have given little consider-

ation to the civic knowledge, skills, experiences, and values that contem-

porary schools actually should be imparting.

Federal and state policy makers have also largely avoided facing the 
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challenges of providing meaningful education for civic preparation in re-

cent decades. They have focused instead on improving basic academic 

skills, overcoming achievement gaps in reading and math, and on college 

and career readiness. These are important educational goals, but pursu-

ing them does not necessitate or justify the widespread neglect of prepa-

ration for civic participation that has prevailed in American schools for 

the past half century.

Despite abstract agreement on the importance of civic participation, 

school offi cials, policy makers, and judges have made few real efforts to 

deal with its decline in recent decades. Certainly, preparing students for 

civic participation under contemporary conditions is a formidable chal-

lenge. Schools today operate in a rapidly changing society that is ideo-

logically polarized and is confronting continuing racial inequality, ac-

celerating economic gaps, rapid demographic shifts, and changing social 

norms. Our traditional concepts of education for citizenship were formed 

in simpler times, when society’s values and expectations were relatively 

clear and when the challenges of change affected schools at a more man-

ageable pace. Educators and policy makers have been unsure of how to 

deal with the complex challenges of today, especially when they fear that 

any proactive stances they take may generate legal confrontation or po-

tential political backlash.

This institutional paralysis is precisely why the courts can and should 

play an important role in dealing with contemporary issues of civic prep-

aration. The articulation of clear constitutional principles regarding 

the importance of preparation for civic participation can raise aware-

ness and motivate school offi cials and policy makers to make prepara-

tion for civic participation a high priority. Remedial orders issued by the 

courts, where necessary and appropriate, can require state and school 

offi cials to identify and pursue effective methods for preparing students 

for civic participation and ensure that suffi cient resources are directed 

toward that end. The courts’ institutional orientation toward encourag-

ing people with sharply different positions to fi nd common ground and 

settle their disputes can counter the climate of intense polarization in 

which most policy issues are discussed these days.1 It can promote mean-

ingful discussions on how schools should deal with the challenging and 

sometimes contentious issues that are involved in active civic prepara-

tion efforts.

For courts to accomplish these tasks, however, judges need to under-
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stand the depth of challenges in this area, and they need to be convinced 

that there are judicially manageable standards and techniques available 

to help solve them. This chapter and the one that follows analyze the 

contemporary challenges involved in educating students for civic prep-

aration and set the stage for a detailed discussion in chapters 6 and 7 of 

how judicial decisions and remedial orders can help meet them. In this 

chapter, I fi rst propose a conceptual framework that delineates the main 

challenges that need to be considered in preparing students for civic par-

ticipation under contemporary demographic, economic, political, and 

cultural conditions. Because critical aspects of diversity and equality 

must also be addressed if our schools are truly to prepare all of their stu-

dents for civic participation, this chapter also includes a discussion of 

the political and legal steps that need to be taken to promote inclusive 

school communities and equal educational opportunities.

Then, in the next chapter, I discuss specifi c educational and policy 

approaches that schools can use to respond to each of these challenges. 

Later chapters set forth litigation strategies and specifi c proposals for 

how courts can ensure the effective implementation of the kinds of re-

forms discussed in the conceptual framework and the diversity and eq-

uity reforms that are needed to fully put them into effect.

A Conceptual Framework for Preparation 
for Civic Participation

One of the obstacles to developing good policy and practices for civic 

preparation is the range of seemingly different views that Americans 

hold about what it mean to be a “capable” civic participant or a “good” 

citizen. Some emphasize as the hallmarks of citizenship traditional traits 

and actions like being respectful to authority, helping neighbors in times 

of need, and voting. Others think of citizenship in more active terms, 

such as working on community projects and taking action to improve so-

ciety and its institutions. Joel Westheimer and Joseph Kahne have artic-

ulated three analytic categories that they believe encapsulate the range 

of contemporary perspectives on defi ning a “good” citizen on the ba-

sis of their analysis of a number of programs designed to prepare stu-

dents for democratic citizenship. These are the “personally responsible 

citizen,” the “participatory citizen,” and the “justice- oriented citizen”:
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1. The personally responsible citizen acts conscientiously in the community by, 

for example, picking up litter, giving blood, recycling, and otherwise volun-

teering to help fellow community members. He or she works and pays taxes, 

obeys laws, and helps those in need during crises such as snowstorms or 

fl oods. Educational programs that seek to develop personally responsible cit-

izens work to build the values and dispositions of personal responsibility by 

emphasizing honesty, integrity, self- discipline, hard work, and being consid-

erate to others.

2. The participatory citizen takes part actively in the civic affairs and social life 

of the community. While the personally responsible citizen would contrib-

ute cans of food to the local homeless shelter, the participatory citizen might 

organize a food drive. Programs designed to develop participatory citizens 

focus on the skills and dispositions involved in building relationships, com-

mon understandings, trust, and collective commitments. They teach students 

about how government and community- based and faith- based institutions 

work and about the importance of planning and participating in organized 

efforts to care for those in need.

3. The justice- oriented citizen critically assesses social, political, and economic 

structures and considers collective strategies for change that challenge injus-

tice and, when possible, address root causes of problems. Educational pro-

grams designed to prepare justice- oriented citizens are less likely to empha-

size the need for charity and volunteerism as ends in themselves and more 

likely to teach about social movements that challenge structural causes of 

poverty and how to effect systemic change. Although educators promoting 

justice- oriented citizens may well employ curricula that make political issues 

more explicit than those who emphasize personal responsibility or participa-

tory citizenship, the focus on social change and social justice does not neces-

sarily imply an emphasis on particular political perspectives, conclusions, or 

priorities.2

Educators and policy makers concerned with preparation for civic 

participation tend to emphasize one or another of these approaches. For 

example, Character Counts! promotes personally responsible citizenship 

by advocating the teaching of the “six pillars of character”: “trustwor-

thiness, respect, responsibility, fairness, caring and citizenship.”3 Rob-

ert Putnam and others who are concerned that citizens not “bowl alone” 

stress the need to develop in future citizens more participatory skills 

and civic involvement. Proponents of the “new civics” tend to advocate a 

justice- oriented approach.4
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Westheimer and Kahne appear to believe that these three approaches 

are distinct and that there are inherent confl icts among those who em-

phasize aspects of the differing categories.5 They acknowledge that 

they personally favor the justice- oriented approach and are critical of 

some who espouse the “personally responsible citizen” perspective be-

cause the emphasis on respect for authority and for existing institutions 

in this approach “works against the kind of critical refl ection and ac-

tion many assume are essential in a democratic society.”6 They cite in 

this regard the Nebraska State Board of Education’s limited and disen-

gaged response to the 2001 terrorist attacks on the World Trade Cen-

ter: “Nebraska’s State Board of Education specifi ed that the high school 

social studies curriculum should ‘include instruction in . . . the benefi ts 

and advantages of our government, the dangers of communism and sim-

ilar ideologies, the duties of citizenship, and appropriate patriotic ex-

ercises, that middle- grade instruction should instill a love of country,’ 

that the social studies curriculum should include ‘exploits and deeds of 

American heroes, singing patriotic songs, memorizing the Star Spangled 

Banner and America, and reverence for the fl ag.’ ”7 Some of those in the 

personally responsible citizen camp are also sometimes critical of the 

justice- oriented approach: “[T]oday there is an enormous emphasis on 

getting students to develop a critical view of this country: its values, ac-

tivities and leaders. Students are encouraged to question ‘myths.’ . . . Pa-

triotism is unfashionable and receives little expression.  .  .  . There is an 

emphasis on the value of ethnic pluralism, but no balancing emphasis 

on patriotism or nationalism. . . . Boys Clubs, 4H and such groups retain 

an older form of citizenship training, but they do not reach those young 

people who are most disaffected.”8

Such statements tend to respond to specifi c issues that arise at par-

ticular times. Although various groups and individuals often talk about 

citizenship primarily through one or another of these three lenses, I be-

lieve that there is, nevertheless, substantial agreement on many of the 

underlying aspects of the civic knowledge, skills, values, and experiences 

that schools need to impart to students to prepare them to be effective 

citizens under any of the defi nitional categories. Most people who em-

phasize personally responsible citizenship do not deny the importance of 

developing critical analytic skills that will allow students to advocate for 

the political and social positions that they support, and, similarly, those 

who emphasize justice- oriented citizenship do not deny the importance 

of character traits like responsibility and integrity.
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For example, Thomas Lickona, a leading voice in the character ed-

ucation movement, writes in regard to controversial issues like abor-

tion that “education has a role to play here . . . [in trying] to add, how-

ever modestly, to our capacity for reasoned public dialogue about this 

important public policy issue.”9 He also thinks that “students should 

know that all over the world, people are taking effective action to allevi-

ate suffering, and restore hope and dignity to the poor and oppressed.”10 

 Similarly,   adherents of the participatory and social justice perspec-

tives like Meira Levinson agree on the importance of “moral and civic 

virtues such as concern for the rights and welfare of others, social re-

sponsibility, tolerance and respect, and belief in the capacity to make a 

difference.”11

A major 2011 report, Guardian of Democracy: The Civic Mission of 
the Schools, refl ects a broad national consensus on the elements of good 

citizenship in the twenty- fi rst century.12 The report was produced by the 

Campaign for the Civic Mission of Schools, headed by former Supreme 

Court justice Sandra Day O’Connor and former congressman Lee Ham-

ilton in partnership with a number of university centers, and a division of 

the American Bar Association; its steering committee included seventy 

organizations that spanned the ideological spectrum on citizenship is-

sues.13 The report defi nes the traits of “competent and responsible” citi-

zens in terms that incorporate all of the three perspectives identifi ed by 

Westheimer and Kahne. Specifi cally, it defi nes good citizens as people 

who are “informed and thoughtful,” “participate in their communities,” 

“act politically,” and exhibit “moral and civic virtues.”14

The Guardian of Democracy report— like most scholars and educa-

tors who are concerned about these issues— states that effective prepa-

ration of students for civic participation requires (1) basic civic knowl-

edge in government, history, law and democracy; (2) verbal and critical 

reasoning skills; (3) social and participatory experiences; and (4) respon-

sible character traits and acceptance of democratic values and disposi-

tions.15 This consensus understanding demonstrates that schools can ef-

fectively prepare students from a broad range of cultural backgrounds 

and ideological orientations for capable citizenship in the twenty- fi rst 

century. To motivate schools to do so, and to convince courts to encour-

age such efforts, requires, however, that the justifi cations for why educa-

tional initiatives need to be undertaken in each of these categories and 

the reforms that need to be put into effect be spelled out in much greater 
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detail. The comprehensive conceptual framework for civic preparation 

that follows attempts to meet that need.

The Core Elements of Preparation for Civic Participation

Civic Knowledge

In 1983, A Nation at Risk, the report of the National Commission on 

Excellence in Education, warned that mediocre schools could under-

mine the country’s ability to compete in a global marketplace. In this 

context, it pointed to the importance of a well- informed citizenry: “For 

our country to function, citizens must be able to reach some common 

understandings on complex issues, often on short notice and on the ba-

sis of confl icting or incomplete evidence. Education helps form these 

common understandings, a point Thomas Jefferson made long ago in his 

justly famous dictum: ‘I know no safe depository of the ultimate powers 

of the society but the people themselves; and if we think them not en-

lightened enough to exercise their control with a wholesome discretion, 

the remedy is not to take it from them but to inform their discretion.’ ”16 

Peter Levine and Kei Kawashima- Ginsburg interpret this as support for 

“broader and deeper approaches to education,”17 in contrast to the “back 

to basics” reforms that have been in favor in recent years. By “broader,” 

they “mean opportunities to explore not only reading, mathematics, and 

science but also fi elds like the social studies, arts, and [world] languages, 

as well as interdisciplinary inquiry.” And by “deeper,” they mean “ef-

forts to master not just core academic content (which is certainly impor-

tant) but also . . . critical thinking and problem solving, collaboration, ef-

fective communication, [and] self- directed learning.”18 They argue that 

“deeper learning” can promote civic engagement and that greater atten-

tion within schools to preparing students for civic participation can fos-

ter deeper learning.

Danielle Allen agrees that students need a broad general knowledge 

base to understand and evaluate the wide range of issues that citizens 

of a democracy need to consider. She describes the type of education 

students require to become capable citizens in terms of “participatory 

readiness” and “democratic knowledge.”19 Allen asserts that there is a 

“humanistic baseline”20 for educating citizens for democracy to which 

schools need to adhere. That baseline requires a solid grounding in his-
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tory, economics, world languages, science, and the arts, all of which are 

necessary to produce, as Martha Nussbaum has put it, “complete citi-

zens who can think for themselves, criticize tradition, and understand 

the signifi cance of another person’s sufferings and achievements.”21

These calls for “broader and deeper approaches to education” and a 

“humanistic baseline” are clearly on point.22 Today the range of knowl-

edge citizens need to fl ourish in a democratic society is much greater 

than it was in the past. Successful deliberation in our complex and enor-

mously diverse contemporary culture requires, for example, understand-

ing of the history and culture of “the varied subgroups (ethnic, national, 

religious, gender based) that comprise one’s own nation, their achieve-

ments, struggles, and contributions,” and also “contributions and sim-

ilarly complex knowledge about nations and traditions outside one’s 

own.”23 For this reason, the Council for Basic Education argues for a 

well- rounded liberal arts education for everyone:

Life in the twenty- fi rst century has become very complex, and the educa-

tional requirements for success have grown accordingly. . . . Because the lib-

eral arts span the domains of human experience, they afford the best founda-

tion for the diverse challenges that confront us in this rapidly evolving world. 

At the same time, a liberal arts education returns us to fi rst principles, foster-

ing an understanding of what it means to be human, an understanding that 

transcends limiting conceptions of occupation, social class, race, or nation-

ality. An education once reserved for the most privileged students has there-

fore become a necessity for all students.24

This runs counter to recent educational trends and to most contempo-

rary defi nitions of the knowledge necessary for civic preparation.

Most efforts to promote civic education today emphasize a more lim-

ited knowledge base. For example, the National Assessment Govern-

ing Board, the division of the U.S. Department of Education that over-

sees the National Assessment of Educational Progress (NAEP), has 

delineated what it considers the key elements of civic education.25 The 

NAEP framework identifi es fi ve major areas of civic knowledge covering 

America’s political institutions, political values, and role in inter national 

politics:

1. What are civic life, politics, and government?

2. What are the foundations of the American political system?
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3. How does the government established by the Constitution embody the pur-

poses, values, and principles of American democracy?

4. What is the relationship of the United States to other nations and to world 

affairs?

5. What are the roles of citizens in American democracy?26

Unfortunately, the “high- quality education” to which our national ed-

ucational policy purports to be committed does not currently emphasize 

even the limited range of civic knowledge that the NAEP framework de-

scribes, let alone the broad, humanistic base that Levine, Kawashima- 

Ginsberg, and Allen advocate. The educational priorities that were es-

tablished in No Child Left Behind and that have been perpetuated by 

ESSA stress competency in basic literacy and mathematical skills, es-

pecially for low- performing schools, which many students living in pov-

erty attend. For example, ESSA requires each state to implement “high- 

quality student academic assessments” in mathematics, reading or 

language arts, and science, but not in civics, history, world languages, so-

cial studies, economics, or the arts.27 As was discussed in chapter 1, par-

ticularly in schools with constrained resources, what gets tested tends to 

be what gets taught; the lower status of civics, history, social studies, eco-

nomics, and the arts has, in fact, meant that schools have in recent years 

substantially reduced the time students spend in instruction in these ar-

eas.28 Rosemary Salomone aptly summarized the self- defeating nature 

of this substantial retreat from a broad, humanistic curriculum:

Most fundamentally, the almost single- minded fi xation on productivity under-

cuts Brown’s legacy guaranteeing an effective, appropriate, and meaning ful 

education. It runs the risk of denying students— especially the most disad-

vantaged—the means of self- realization through a broad- based curriculum 

including the arts and literature. At the same time, it fails to equip them 

with the knowledge and skills needed to compete in a global economy. What 

seems to be lost on Washington is the reality of why other nations consis-

tently outrank the United States on the Programme for International Stu-

dent Assessment (PISA) exam: those nations provide students not simply 

with standards but with a comprehensive, content- rich education in the lib-

eral arts and sciences.29

In sum, to become engaged citizens who seek meaning and act with 

purpose to achieve the conditions they desire in their own and others’ 
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lives, all students need not only solid grounding in literacy and mathe-

matical skills but also meaningful access to a full range of courses in civ-

ics, history and social studies, science, world languages, and the arts.

Civic Skills

VERBAL AND COGNITIVE SKILLS Effective political participation 

requires well- developed verbal and cognitive skills because “political 

struggles in democracy are waged in public arguments, amidst the rheto-

ric of political debate. Because politics is largely concerned with the uti-

lization and manipulation of language, verbal cognitive ability . . . is the 

most relevant aspect of cognitive ability in relation to democratic citi-

zenship.”30 The NAEP framework refl ects this understanding: the skills 

it deems most important for students to acquire for civic preparation are 

those that help citizens identify, describe, explain, and analyze informa-

tion and arguments; in addition, civic participants should be able to eval-

uate, take, and defend positions on public policies.31

Danielle Allen expands on the requisite intellectual skills by discuss-

ing the importance of “verbal empowerment,” by which she means both 

“interpretive and expressive skills.” These are critical, she argues, be-

cause “civic and political action must begin from a diagnosis of our cur-

rent situation and move from that diagnosis to a prescription for a re-

sponse. Such interpretive work  .  .  . can be done only in and through 

language. . . . Moreover, success at the movement from diagnosis to pre-

scription requires not merely the verbal skills embodied in actions of 

interpretation but also expressive skills. For these social diagnoses to 

become effective, one must convince others of them. The verbal work in-

volved in civic agency extends well beyond our usual focus on delibera-

tion to include also adversarial and prophetic speech.”32 In other words, 

citizens in a democracy need a substantive set of cognitive skills not only 

to understand written and spoken words but also to be able to analyze 

their meaning critically and to be able to express persuasively their own 

opinions on the important issues of the day.

CRITICAL ANALYTIC SKILLS AND DELIBERATIVE DEMOCRACY  

Many other scholars speak more broadly in terms of the skills required 

for “democratic deliberation.” Democratic deliberation is “a talk- based 

approach to political confl ict and problem solving— through arguing, ex-

pressing, demonstrating, and persuading”33 that emphasizes critical rea-
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soning, thoughtful discussion, openness to plural aims, respect for the le-

gitimacy of decisions taken purposefully, and the mutual recognition of 

the deliberative capacities of the participants.34 For most philosophers 

and political theorists who are concerned about civic participation, the 

ability to engage effectively in democratic deliberation is the essence of 

what it means to be a capable citizen.

Contemporary interest in deliberative democracy stemmed from a 

prominent group of political theorists in the 1990s who, in reaction to 

what they perceived as inappropriate emphasis on individualism and ma-

terialism in American society, advocated an approach to civic renewal 

based on “civic republicanism.”35 For civic republicans, sharing in self- 

rule involves more than pursing individual goals: “It means deliberat-

ing with fellow citizens about the common good and helping to shape 

the political community. . . . It requires knowledge of public affairs and 

also a sense of belonging, a concern for the whole, a moral bond with the 

community whose fate is at stake.”36

Civic republicans believe that a reconciliation of individual and com-

munal perspectives can be achieved through an emphasis on “public 

dialogue”37 that can create a “dialogic community.”38 They assert that 

open, honest interchange can lead to new understandings, not only of 

the opponent’s position but also of one’s own.39 Even if agreement is not 

reached, participants can formulate positions that others can accept, 

without feeling that they have abandoned their own basic beliefs.40

Political philosopher John Rawls’s concept of public reason also sub-

stantially informs current thinking about deliberative democracy. Pub-

lic reason is the idea that “citizens’ reasoning in the public forum about 

constitutional essentials and basic questions of justice . . . [is] guided by 

a political concept of principles and values of which all citizens can en-

dorse,”41 and is, as far as possible, “independent of the opposing and con-

fl icting philosophical and religious doctrines that citizens affi rm.”42 In 

other words, although people will have different values and concepts of 

how to lead a good or proper life, as participants in a democratic polity, 

they can nevertheless deliberate in a spirit of mutual respect and reach 

agreement on a set of principles and processes that are important to the 

system’s basic functioning.43

While desirable in theory, democratic deliberation is hard to achieve 

in practice. Diana C. Mutz, a professor of political science and commu-

nication at the University of Pennsylvania, closely examined several ex-

tensive national surveys on Americans’ networks of political discussion 
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and concluded that most people tend to avoid entering into political dis-

cussions with those who have opposing political views and tend to seek 

out like- minded people, both in choosing their residences and commu-

nal associations and in their interpersonal conversations.44 She contends 

that this type of political activism leads to partisanship and polarization 

because “the best social environment for cultivating political activism is 

one in which people are surrounded by those who agree with them, peo-

ple who will reinforce the sense that their own political views are the 

only right and proper way to proceed.”45 Mutz agrees, however, that it 

would be desirable to promote more heterogeneity in people’s personal 

networks and more opportunities for democratic deliberation because 

when people are put into situations where they are exposed to “cross- 

cutting ideas,” they do develop greater awareness of rationales for op-

posing viewpoints and greater tolerance.46

The highly partisan and polarized current state of American politics 

is far from the deliberative democracy ideal, and it may make talk of 

creating a “dialogic community” seem abstract and perhaps far- fetched. 

This polarization has been generated, to a large extent, by major struc-

tural political changes, such as party realignments since the 1960s that 

have resulted in Democrats becoming increasing liberal and Republi-

cans increasingly conservative, as well as to closer elections and increas-

ing inequality.47 It is compounded by “affect” polarization that leads 

members of political parties not only to dislike members of the other 

party but also to attribute negative traits to rank- and- fi le members of the 

other party. Shanto Iyengar and his colleagues found that from 1960 to 

2010, the percentage of Democrats and Republicans who said that mem-

bers of their own party were more intelligent than those in the opposi-

tion party grew from 6 percent to 48 percent, and the percentage describ-

ing members of the opposition party as “selfi sh” rose from 21 percent to 

47 percent.48

Other writers who are skeptical of the possibilities for deliberative de-

mocracy cite studies that indicate that increased education has only a 

modest effect on tolerance and on willingness to consider views that dif-

fer from one’s own. Karen Stenner concludes from a range of worldwide 

studies that the effect of the superior knowledge and cognitive skills that 

stem from education is only a very modest decrease (between 3 percent 

and 8 percent) in intolerance.49 Joseph Kahne and Benjamin Bowyer 

also describe the diffi culty of promoting democratic dialogue in a digital 

culture that transmits unprecedented amounts of misinformation:

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Framework for Preparing Students for Civic Participation 81

When individuals are guided by directional motivation (the desire to justify 

conclusions that align with prior beliefs), information that is consistent with 

one’s prior preferences tends to be accepted uncritically and judged posi-

tively, whereas information that runs contrary to one’s preconceptions is sub-

jected to greater scrutiny and judged less positively.  .  .  . By contrast, when 

motivated by accuracy goals, “[Individuals] expend more cognitive effort on 

issue- related reasoning, attend to relevant information more carefully, and 

process it more deeply, often using more complex rules[.]” . . . Scholars fi nd 

that directional motivation is especially common in the processing of politi-

cal information.50

These cautionary fi ndings do not, however, mean that efforts to pro-

mote deliberative democracy in the schools are futile. On the contrary, 

they support greater efforts by educators to deal strategically with the 

growing problem of misinformation. Signifi cant in this regard are the re-

sults of the recent study that Kahne and Bowyer undertook of the im-

pact of media literacy experiences among a subset of more than two 

thousand young people who took the Youth Participatory Politics Sur-

vey, a nationally representative survey of young people between the ages 

of fi fteen and twenty- seven. They found that “individuals who reported 

high levels of media literacy learning opportunities were considerably 

more likely to rate evidence- based posts as accurate than to rate posts 

containing misinformation as accurate— even when both posts aligned 

with their prior policy perspectives.”51 Although further studies of this 

type are needed to pinpoint more precisely those educational techniques 

that can promote deliberative democracy most effectively, these fi ndings 

are important because they indicate that education for deliberation— 

and specifi cally efforts involving the use of critical analytic skills with 

media, “can matter a great deal for its success.”52

The bottom line is that we don’t know how great an impact focused 

instruction in deliberative democracy techniques may have on students’ 

civic behavior. We do know that other methods for dealing with the grow-

ing infl uence of false information on public discourse and  political deci-

sion making are even less likely to succeed.53 The critical importance of 

expanding students’ tolerance and use of critical analytic skills in polit-

ical thinking and political discourse would argue, therefore, for maxi-

mizing efforts to promote instruction in media  literacy and deliberative 

democracy in the schools. Simply put, the cost- benefi t returns for this in-

vestment are extremely high, and the downsides are virtually nonexistent.
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Civic Experiences

As John Stuart Mill aptly noted, preparing citizens for civic participa-

tion is like teaching someone to ride a horse or to swim: both require the 

formation of habits through exercise.54 In addition to civic knowledge 

and civic skills, therefore, students also need exposure to experiences 

that show them how politics and government actually work and how civic 

participation can infl uence social and political outcomes.55 Involvement 

in student government, service- learning activities, speech and debate, 

civic action projects, participatory action research, and other actual and 

simulated civic and political activities provide important opportunities 

for developing civic skills and dispositions. These activities also provide 

students understanding of how civic and political institutions function 

and of tactical skills for active civic and political involvement later in life.

John Dewey recognized almost a century ago how much the school 

environment infl uences the habits, dispositions, and social attitudes of 

children; as a result, he called for schools to give students experiences 

in democratic processes and practices to the maximum extent possi-

ble.56 Allowing students a voice in the operations of their own schools 

and classrooms develops specifi c listening, speaking, organizing, and pe-

titioning skills that they will need to be active civic participants later in 

life. In addition, these experiences stimulate interest in civic and polit-

ical participation, and help students develop a sense of agency and the 

ability to affect their environment as well. The schools’ role in provid-

ing students with experiences to develop concrete democratic skills such 

as organizing a meeting and mobilizing support for a cause is probably 

even more important today than it was in Dewey’s time because, as Peter 

Levine has noted, “citizens can no longer count on unions, churches, or 

fraternal associations to recruit and train most of the nation’s youth.”57

Through civic experiences like student council, student elections, ac-

tive assemblies, and schoolwide forums, students practice using the in-

terpersonal skills necessary to bridge racial, ethnic, political, and cul-

tural differences in a diverse society. In deliberating and working out 

acceptable positions on issues that directly affect their lives and those 

of their peers, students learn to respect others, gain valuable experience 

in understanding and accepting different perspectives, and build trust. 

Positive results in these areas can best be achieved in schools in which 

administrators and teachers have established a supportive school cli-

mate. A recent study found that regardless of their racial or ethnic back-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Framework for Preparing Students for Civic Participation 83

ground, adolescents were more likely to believe that America was a just 

society and to endorse democratic goals if they felt that their teachers 

were fair to and respected students.58

An extensive body of research also holds that extracurricular activ-

ities and active community service experiences have a signifi cant pos-

itive impact on long- term civic involvement. Extracurricular activities 

promote frequent and fruitful interactions among students of varied in-

come, racial, religious, and ethnic groups. The experience of working 

closely together for extended periods of time on athletic teams, drama 

productions, band and choir concerts, school newspapers, clubs, debate 

teams, and the like, afford students the kind of experiences that are most 

conducive to overcoming stereotypes, breaking down cultural barriers, 

and facilitating meaningful communication among people from dissimi-

lar backgrounds.

Robert Putnam writes that school- based extracurricular activities 

emerged roughly a century ago as part of the progressive educational re-

form movement precisely “to use extra- curriculars to diffuse among all 

classes what we now call ‘soft skills’— strong work habits, self- discipline, 

teamwork, leadership and a sense of civic engagement.”59 These non- 

cognitive skills have been directly linked with increased civic participa-

tion in later life. For example, a longitudinal analysis of the experiences 

of a sample of twenty thousand students found that the likelihood of in-

volvement in civic engagement activities eight years after graduation was 

approximately 50 percent greater for students who had participated in 

high school extracurricular activities for one year than for students who 

had not, and that students who had participated for two years evidenced 

even greater rates of civic engagement.60 Participation in extracurricu-

lar activities also has been found to promote increased voting,61 and it is 

associated with educational success, higher lifetime earnings, and occu-

pational attainment.62 Extracurricular activities that explicitly articulate 

their relationship to civic participation are likely to be even more conse-

quential in terms of ultimate civic outcomes.63

Studies have also shown that both voluntary and school- required 

community service activities, as well as involvement in extracurricular 

activities, are strong predictors of adult voting and volunteering.64 Par-

ticipation in community service activities directly acquaints students 

with community problems and political issues with which they may not 

have been aware or were aware only in the abstract, and it provides a 

network of people with whom to discuss civic issues.
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Service learning, an approach that combines community service with 

classroom discussions and analysis of community service experiences, 

has been found to have a large effect on later civic participation, even 

when controlling for a range of neighborhood, school, and family char-

acteristics.65 As of 2011, twenty states had state standards related to ser-

vice learning.66 An effective service- learning program works well be-

cause “it not only enhances students’ skills and interests, but changes 

their fundamental identities so that they become— and see themselves 

as— active citizens.”67 Service learning also can be a factor in promot-

ing trusting relations among students in a diverse school community: 

“Ideally, refl ection [on service] includes participants from a variety of 

racial, ethnic, and socioeconomic backgrounds, so that it reduces bar-

riers and builds bonds between students who might not otherwise en-

gage in dialogue, nor see commonalities, because they are from different 

backgrounds and/or because of prejudice. When students come to ‘iden-

tify with’ the act of being of service, thus becoming closer to others also 

serving, as well as with those served, they become more likely to engage 

in perspective- taking and experience an enhanced sense of connection 

with others.”68 And in building deliberative democracy skills, “meaning-

ful communication between students about their effort to make a differ-

ence also increases social discourse on service at this micro- level, paving 

the way for more broad- based civic dialogue over time.”69

In sum, school governance experiences as well as extracurricular ac-

tivities and school- connected community service activities substan-

tially advance motivation and develop important participatory skills 

for electoral and civic involvement later in life. It is, therefore, essential 

that all schools provide students a reasonable range of experiences in 

school governance, extracurricular opportunities, and community ser-

vice activities.

Civic Values

CONTEMPORARY CONSENSUS VALUES The drafters of state consti-

tutions in both the post– Revolutionary War and the common school eras 

believed that certain moral and civic values were vital to the successful 

functioning of a democratic society; for this reason, they specifi cally in-

cluded references to “virtue” and other moral dispositions and character 

traits in their education clauses.70 As James Madison wrote, “To suppose 

that any form of government will secure liberty or happiness without 
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any virtue in the people, is a chimerical idea.”71 Most state constitutions 

adopted in the nineteenth century and the early part of the twentieth 

century also declared that schools needed to inculcate “morality” and 

religion as well as knowledge in their students.72 John Dewey succinctly 

explained why virtue and morality are essential to a stable democratic 

order: “Democracy is more than a form of government, it is a mode of 

associated living.  .  .  . Since a democratic society repudiates the princi-

ple of external authority, it must fi nd a substitute in voluntary disposition 

and interest.”73

Most contemporary educators who are concerned about civic prep-

aration agree that schools today also need to promote certain charac-

ter values and civic dispositions, in addition to providing access to civic 

knowledge, skills, and experiences.74 The nineteenth- century common 

schools sought to inculcate values like patriotism, religious faith, hard 

work, responsibility, honesty, altruism, and courage.75 Contemporary 

proponents of civic character endorse most of these personal values, al-

though they do not allude to religious values (at least not in the public 

schools). They emphasize that democratic citizens need to be responsi-

ble, honest, hardworking, and caring, and to have the courage to do what 

is right and just, even in diffi cult circumstances.76 The nation’s experi-

ences with abolition, Jim Crow, immigration, fi ghting totalitarianism, 

and terrorism have also led most contemporary educators and policy 

makers to emphasize additional signifi cant democratic values like toler-

ance, equality, due process, and respect for the rule of law.77

The NAEP civic framework, discussed earlier, agrees that “traits of 

private character such as moral responsibility, self- discipline, and re-

spect for individual worth and human dignity are essential to the well- 

being of the American nation, society, and constitutional democracy.”78 

At the same time, it emphasizes additional “traits of public character, 

such as public spiritedness, civility, respect for law, critical- mindedness, 

and a willingness to listen, negotiate, and compromise, are indispensable 

for the nation’s well- being.”79 Jennifer Hochschild and Nathan Scovro-

nick have summarized the common set of democratic values on which 

Americans of all backgrounds and political positions agree and that 

schools should convey as follows:

loyalty to the nation, acceptance of the Declaration of Independence and 

Constitution as venerable founding documents, appreciation that in Amer-

ican constitutionalism rights sometimes trump majority rule and majority 
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rule is supposed to trump intensive desire, belief in the rule of law as the 

proper grounding for a legal system, belief in equal opportunity as the proper 

grounding for a social system, willingness to adhere to the discipline implied 

by rotation in offi ce through an electoral system, and . . . economic and social 

values such as work ethic, self- reliance, and trustworthiness.80

In short, wherever families and individuals stand on the ideological 

spectrum, there is broad agreement in America today that the schools 

should instill in students basic character values like responsibility, hon-

esty, work ethic, and self- discipline, and basic democratic values like tol-

erance, equality, due process, respect for the rule of law, and support for 

the fundamental political institutions of our society.

TOLERANCE AND CRITICAL ANALYTIC REASONING For Stephen 

Macedo, in a diverse, liberal society tolerance is a logical necessity, 

and so “the one theme that schools can rally around is tolerating differ-

ences.”81 In many areas, large public high schools are “microcosms of 

the diversity of society as a whole,” and tolerance of differences is neces-

sary for the maintenance of a peaceful coexistence. Thus, this environ-

ment presents unique opportunities for teaching moments on the mean-

ing and importance of tolerance.82

Macedo is clearly correct in positing the importance of promoting 

tolerance in a diverse society. But the pedagogical demands of school-

ing also raise signifi cant questions about whether schools also need to 

place limits and restraints on how critical analytic reasoning is taught 

and applied in the school setting. How far should the spirit of tolerance 

extend? Must the school authorities and teachers defer to families with 

strong religious or ideological positions that resist critical appraisals of 

their fundamental beliefs? For example, some fundamentalist religious 

groups take the position that exposing their children to ideas such as sec-

ularism, atheism, feminism, and value relativism is inconsistent with the 

family values they espouse and undermines their ability to inculcate in 

their children their beliefs in the sacred, absolute truth of the Bible.

Amy Gutmann directly confronts this concern. She argues that a 

democratic society cannot be either a “family state” that seeks to im-

pose common values and “virtues” on all its citizens, as Plato and Ar-

istotle would have done in ancient Athens, or a “state of families” that 

places educational authority exclusively in the hands of parents and al-

lows them to “insulate their children from exposure to ways of life or 
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thinking that confl ict with their own.”83 Gutmann does not deny the par-

ents’ right to impart their values to their children, but she asserts that a 

democratic state must nevertheless be committed to “allocating educa-

tional authority in such a way as to provide its members with an educa-

tion adequate to participating in democratic politics.”84

This means that schools must not only teach children to tolerate other 

people’s values and lifestyles; they must also instill in their students 

critical- thinking skills that will allow them to evaluate competing posi-

tions and enter into the public reasoning and deliberative processes that 

are at the core of democratic functioning. Families will, of course, sub-

stantially shape their children’s values and outlooks, but, according to 

Gutmann, if our democracy is to thrive, the schools must also be able 

to develop in children “the deliberative capacity to evaluate compet-

ing conceptions of good lives and good societies.”85 This process may, of 

course, result in some young people ultimately choosing a life path and 

adopting values that differ from those of their parents.

Macedo agrees. He reasons that because “public power is held in 

common by us all, .  .  . we should exercise it together based on reasons 

and arguments that we can share in spite of our differences.”86 He also 

states: “Children must at the very least be provided with the intellectual 

tools necessary to understand the world around them, formulate their 

own convictions, and make their own way in life.”87 Essentially, living 

in a democratic society requires “bilingual”- type skills:88 children must 

learn that they can adhere to their own heritage or deep- seated world-

views and at the same time develop a critical capacity in their civic role 

in order to, as Macedo puts it, “exclude appeals to any authority impervi-

ous to critical assessment from a variety of reasonable points of view.”89

Some other thinkers, however, have a different view of how the rela-

tionship between tolerance and critical thinking should be implemented 

in practice, especially in regard to dealing with families with deeply 

held fundamentalist religious beliefs. For example, William Galston, al-

though agreeing that schools must promote tolerance and critical think-

ing, does not believe that it is necessary to encourage children to ques-

tion strongly held family values:

Civic tolerance of deep differences is perfectly compatible with unswerving 

belief in the correctness of one’s own way of life. It rests on the conviction 

that the pursuit of the better course should (and in many cases must) result 

from persuasion rather than coercion. . . . Civic deliberation is also compat-
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ible with unshakable personal commitments. It requires only that each citi-

zen accept the minimal civic commitments . . . without which the liberal pol-

ity cannot long endure. In short, the civic standpoint does not warrant the 

conclusion that the state must (or may) structure public education to foster 

in children skeptical refl ection on ways of life inherited from parents or lo-

cal communities.90

Michael McConnell pushes this perspective even further. He agrees that 

schools need to develop tolerance and critical thinking in students, but 

he argues that this is best done through a pluralistic concept of schooling 

in which the state allows parents to choose from a range of schools, in-

cluding government schools, private schools, and religious schools, that 

receive state fi nancial support; these schools would then decide how to 

best combine the teaching of democratic values along with their own 

particular perspectives.91

Rob Reich rejects McConnell’s proposal because its “view of demo-

cratic citizenship is threadbare and ignores the child’s interest in auton-

omy.”92 He attempts to cut a pathway through the thick and thin per-

spectives on the state’s role in democratic education:

Democratic citizenship and autonomy can be fostered only when children be-

come aware of the existence of other ways of life, and moreover, when they 

engage intellectually with such value diversity. The liberal state should be 

wary of parents whose choices are made solely on the basis of shielding them 

from any and all competing views. . .  . [The state] must make it possible for 

children to make decisions about the kind of lives they wish to lead. This does 

not imply the ridiculous claim that children deserve to be able to lead any life 

possible, or that the state should seek intentionally to increase the chance 

that children will be skeptical of their parents’ deepest convictions.93

In other words, for Reich, there is a viable middle ground that exposes all 

students to competing perspectives but does not attempt to limit the par-

ents’ ability to convey strongly their own values to their child. Of course, 

exactly how a fair balance of this type can be achieved on any particu-

lar issue in any particular school cannot be determined in the abstract.

In sum, then, to foster the kind of deliberative discussions needed to 

prepare students for civic participation in a diverse democratic society, 

schools must promote the values of tolerance and critical thinking, but 

they need to do so in a manner that is as inclusive as possible. This might 
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mean, as Harry Brighouse and Adam Swift have noted, not only expos-

ing children from sheltered religious environments to possibilities of 

other lifestyles but also exposing religious traditions, commitments, and 

practices to children whose parents seek to shield them from such ex-

periences.94 How much further public (or private) schools need to go to 

accommodate the views of fundamentalists or others who hold absolut-

ist perspectives is a matter that courts and legislatures need to consider 

further. For our present purposes, it is important to stress that demo-

cratic deliberation and the signifi cant “bridging” experiences that fl ow 

from it can be developed only in schools that instill in students the ver-

bal and cognitive skills necessary for critical reasoning and that promote 

the value of tolerance.

In his recent book Civics Beyond Critics: Character Education in 
a Liberal Democracy, Ian MacMullen raises a further question as to 

whether promoting critical analytic skills in the schools is inconsis-

tent with inculcating certain of the basic values that most people agree 

the schools should promote.95 He asserts that many “orthodox” politi-

cal theorists who promote deliberative democracy, including Gutmann, 

Macedo, and Galston, narrowly constrict the range of values that should 

properly be inculcated by the schools. In particular, he claims that their 

strong emphasis on critical thinking, personal autonomy, and tolerance 

preclude instilling in students the values of “law- abidingness, civic iden-

tifi cation and support for the fundamental political institutions of one’s 

society.”96

MacMullen makes the case that maintaining a well- functioning soci-

ety that can promote the values of tolerance, critical thinking, and per-

sonal autonomy necessarily requires a stable political order that allows 

for people to plan and execute their affairs in a reasonable manner.97 

Predisposing students to identify civically with current political institu-

tions is necessary to maintain these institutions over the long run, he ex-

plains, and critical reasoning needs are satisfi ed if the polity allows citi-

zens to express opposition to those institutions freely.98

It is far from clear, however, that adherents of the “orthodox” view 

would really dispute the validity of the three major civic values with 

which he is concerned. For example, Galston agrees that “every com-

munity creates a complex structure of law and regulations in the expec-

tation that they will be accepted as legitimate, hence binding, without 

recourse to direct threats or sanctions. . . . Law- abidingness is therefore 

a core social virtue, in liberal communities and elsewhere.”99 Gutmann 
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also believes that patriotic dispositions are not incompatible with criti-

cal reasoning since “people, quite naturally, value the specifi c cultural 

and political orientations of their society and family more than those 

of others, even if they cannot provide objective reasons for their prefer-

ences. The fact that these cultural orientations are theirs is an adequate 

(and generalizable) reason.”100 And Macedo emphasizes that “a system 

of free self- government needs to encourage . . . the patterns of social life 

that support [it.]”101

In essence, then, the orthodox political theorists do support the civic 

values stressed by the NAEP standards and other educators and pol-

icy makers, including law- abidingness, patriotism or “civic identifi ca-

tion,” and respect for the fundamental political institutions of the soci-

ety. There is, indeed, a general consensus that these basic character and 

democratic values can and should be promoted in all American schools. 

Specifi c ways that schools can effectively promote these values, as well as 

civic knowledge, civic skills, and civic experiences, are the subject of the 

next chapter.

Diversity and Equality

Most political and educational discussions of the knowledge, skills, ex-

periences, and values needed for civic participation omit or minimize 

the larger policy context in which schools operate. They ignore the real-

ity that many of our schools do not provide environments in which stu-

dents from diverse races, ethnicities, religions, sexual orientations, and 

socioeconomic backgrounds can thrive together. They do not take steps 

in the classroom and throughout the school environment to give stu-

dents a sense of effi cacy and engagement, and they do not seek to en-

sure that suffi cient resources for many of the building blocks for civic 

preparation that they recommend are actually available. The stark fact is 

that in the absence of diverse school settings and equal and suffi cient re-

sources, “common” schooling that can truly prepare students for demo-

cratic functioning will remain a vision rather than a reality. Schools are 

capable of preparing today’s students to function productively as civic 

participants, but they cannot fully accomplish that goal unless our so-

ciety focuses major attention on promoting effective pedagogy for civic 

preparation and on the legal and policy context in which schools operate.

Horace Mann and the other founders of the common school move-
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ment had sought to minimize cultural and economic differences among 

citizens in a democratic republic by bringing together the children of the 

rich and the poor in a single, state- supported public school system. But 

that vision and the manner in which it was implemented also refl ected 

an underlying assumption that, despite having differing class back-

grounds, all Americans should agree on the core values of “republican-

ism, Protestantism and capitalism.”102 Thus, although much of the com-

mon school rhetoric spoke in terms of inculcating shared values, one of 

the impetuses for the adoption and expansion of the common schools 

was apprehension about the values that new immigrants were bringing 

into the country.

In the fi rst half of the nineteenth century, there was broad- based con-

cern about the infl ux of Irish Catholics to the East Coast, then about the 

arrival of Germans and Slavs in the Midwest, and, toward the end of the 

century, to the large numbers of immigrants arriving from Southern and 

Eastern Europe. Ellwood Cubberley, former dean of the Stanford Edu-

cation School and an otherwise enlightened advocate of many progres-

sive education reforms, summed up the prevalent nineteenth- century 

view in these words: “Everywhere these people tend to settle in groups 

or settlements, and to set up here their national manners, customs, and 

observances. Our task is to break up these groups or settlements, to as-

similate and amalgamate these people as part of our American race, and 

to implant in their children, so far as can be done, the Anglo- Saxon con-

ception of righteousness, law and order, and popular government, and 

to awaken in them a reverence for our democratic institutions, and for 

those things in our national life which we as a people hold to be of abid-

ing worth.”103 The common school leaders were willing to consider ad-

justments on the fringes to accommodate Catholics and other minori-

ties, but they were not inclined to entertain fundamental modifi cations 

to their core principles and to the mission of the schools as they con-

ceived it. Rather than entering into a dialogue with Catholic leaders, 

they essentially shunned them, resulting in their creation of an entirely 

separate parochial school system.104

Today, the diversity in school populations throughout the country 

dwarfs the cultural differences experienced by nineteenth- century com-

mon schools. Schools bring together children from different races and 

ethnicities, with diverse cultures and home languages, with a range of 

intellectual and physical disabilities, with different family confi gura-

tions and different sexual orientations. African Americans, who were 
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excluded from the common schools, Latino or Hispanic, and Asian stu-

dents now make up 45 percent of the student population nationally,105 

and they are projected to be a majority of the entire student population 

nationwide by 2020.106 Students with identifi ed disabilities constituted 

approximately 13 percent of the student population in 2012– 2013,107 and 

students who self- identify as gay constituted 5 percent of the student 

population.108

Changes in immigration laws and the arrival of refugees from through-

out the world in recent decades have vastly expanded the diversity of 

cultures represented in the American school population. In 2013, New 

York City Department of Education reported that more than 41 percent 

(438,131) of students enrolled in New York City public schools speak one 

of 151 languages other than English at home,109 and in the Los Angeles 

public schools 93 languages other than English are spoken.110

These new demographic trends are not limited to major urban areas. 

In rural schools, as of 2010, 10 percent of students were African Amer-

ican and 13 percent Hispanic,111 and in rural and small town areas, the 

Hispanic population increased by 1.9 million, or 46 percent, between 

2000 and 2010.112 In 2017 in Lincoln County, Nebraska, students came 

from 115 different countries and spoke 96 different languages.113

Mexican Americans and other immigrants from Central and South 

America and the Caribbean who constitute a majority (52 percent) of all 

immigrants in the United States today tend to maintain continuing ties 

to their homelands.114 They, as well as many immigrants from Europe, 

Asia, and Africa, often travel regularly to their countries of origin to 

visit relatives and reconnect with their ancestral roots. All of these fac-

tors related to immigrants and to racial and ethnic diversity, combined 

with society’s broad acceptance today of the need to accommodate 

students with disabilities, and its increasing sensitivity to the needs of 

 LGBTQ students, render all the diversity issues faced by contemporary 

schools substantially more complex than those faced by schools during 

the nineteenth century and even most of the twentieth century.

There is also a signifi cant qualitative dimension to the diversity chal-

lenges American schools face today compared with years past. Although 

many of the European immigrants who arrived in the nineteenth cen-

tury experienced some degree of discrimination from nativists and ag-

gressive assimilationists, they were not burdened with the harsh history 

of slavery and Jim Crow segregation that follows African American stu-

dents into the classroom. The growing economic gulf between the haves 
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and the have- nots and increasing political polarization have created 

enormous cultural chasms among various groups in our society. For ex-

ample, it has resulted in, among other things, many white students from 

low- income or working- class backgrounds becoming highly pessimistic 

and cynical about civic involvement.115

Given these realities, America’s historical assumption of the melt-

ing pot— that immigrants and minority groups of diverse backgrounds 

can or should readily be assimilated into the dominant culture— no lon-

ger applies. Public schools today need to combine durable American in-

stitutions, traditions, and important democratic values with values and 

mores drawn from the vast array of sometimes confl icting practices and 

perspectives that heterogeneous population groups can contribute. As 

Eamon Callan has put it, schools today need to “offer a learning envi-

ronment that is genuinely hospitable to the credal and cultural diversity 

the society exhibits.”116 To prepare students to function productively as 

civic participants in this dynamic, increasingly varied American society, 

schools today need not merely to tolerate diversity but also to embrace it 

and to provide students with knowledge, skills, experiences, and values 

appropriate to that task.

The U.S. Supreme Court’s landmark 1954 decision in Brown v. Board 
of Education117 provided a unique opportunity to develop affi rmative, 

creative responses to racial and other forms of diversity by fully inte-

grating public schools throughout the country. As Harvard law profes-

sor and former dean Martha Minow has noted, the integration ideal is 

“a crucial element of preparing individuals for successful and produc-

tive lives as workers, parents, and civic participants in a pluralistic, dem-

ocratic society” because “social integration at its best (1) overcomes and 

prevents stereotyping and dehumanizing; (2) promotes not just tolerance 

for those who are different but mutual engagement, mutual appreciation, 

and the ability to take the perspective of another; (3) assists individu-

als in relating well to diverse others and in working together in mixed 

groups to solve problems and perform other tasks; (4) advances the re-

source of social capital and networking across different groups; and 

(5) reduces conventional lines of division through the creation and sup-

port of crosscutting groups.”118

The Supreme Court initially appeared to be leading the country in 

this direction by insisting on effective and thoroughgoing racial integra-

tion of the public schools.119 Its decisions from the mid- 1970s to the pres-

ent, however, have moved in the opposite direction. The federal courts’ 
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retreat from enforcing integration began with the U.S. Supreme Court’s 

ruling in 1974 in Milliken v. Bradley. In that case, it ruled that extensive 

patterns of urban segregation, marked by largely black city schools and 

overwhelmingly white suburbs, could not be remedied unless the plain-

tiffs demonstrated that the suburban school districts had acted inten-

tionally in ways that promoted racial segregation in the city’s schools.120 

In the 1990s, a series of cases encouraged federal district courts to termi-

nate desegregation decrees if the “vestiges” of desegregation had been 

ameliorated “to the extent practicable”121— even if racial integration had 

not been fully achieved and even if many of the black children in these 

districts were still were performing at low academic levels.122

This trend culminated in the Supreme Court’s 2007 ruling in Par-
ents Involved in Community Schools v. Seattle School District No. 1.123 

Although a majority of the Court agreed that racial integration of the 

schools is a compelling state interest, the scope for promoting integra-

tion was narrowly drawn, and, in the particular case, racial integration 

plans that local school boards had adopted with strong community sup-

port were invalidated. As a result of that ruling, local school districts 

are substantially constrained from implementing voluntary school de-

segregation plans. The dramatic shift in Supreme Court jurisprudence 

since the 1970s has resulted in a trend toward resegregation in public 

schools throughout the country. Indeed, Justice Stephen Breyer, dissent-

ing in Parents Involved, noted that in 2000, more than 70 percent of all 

black and Latino students attended predominantly minority schools, a 

higher percentage than thirty years earlier. Furthermore, between 1980 

and 2003, the percentage of white students in schools attended by the av-

erage black student fell from 45 percent to 29 percent.124

Looking to the future, however, demographic trends and resultant 

political pressures may motivate policy makers to accept the realities 

of racial diversity and induce schools to develop more effi cacious poli-

cies to deal with them. As James E. Ryan, dean of the Harvard Gradu-

ate School of Education, has written: “Change, nonetheless, is coming— 

not from legislatures or courts, but from demographics and changes in 

attitudes about the most desirable places to live and about diversity it-

self.  .  .  . [T]hese demographic changes are bringing racial and socio-

economic diversity to the suburbs and greater opportunities for racial 

and socioeconomic diversity within schools and school districts. Atti-

tudes and behaviors among young adults aged eighteen to twenty- nine 

push in the same direction. This generation has embraced diversity as 
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none has before it, which bodes well for future housing patterns. These 

changing demographics will inevitably shape the politics of educational 

opportunity.”125 Jennifer Hochschild, Vesla Weaver, and Traci Burch 

have delineated these trends in depth. They conclude that extensive in-

termarriage, immigration, changing defi nitions of race and ethnicity, 

genom ics, a fl uidity in the racial classifi cations of individuals, shifting 

relative positions within and among groups, shifting attitudes among the 

younger generation, and changes in social relations among groups are all 

creating a new racial social order.126

I agree that these patterns are likely to lead to greater racial and so-

cioeconomic diversity in the schools and can have positive implications 

for building common civic perspectives. I also think, however, that these 

demographic trends will need proactive support from the courts to en-

sure that they actually result in diverse, egalitarian environments that 

are conducive to effective civic preparation. Moreover, the effects of 

these demographic changes won’t be felt equally everywhere, and those 

places where they are least likely to be felt may be most in need of proac-

tive steps to address these issues.127

Studies on the effects of racial integration provide some indication of 

how thoroughgoing school integration can improve cross- racial under-

standing and the reduction of racial prejudice. For example, a meta- 

analysis of 515 studies showed that intergroup contact typically reduces 

intergroup prejudice; it found that the optimal conditions for preju-

dice reduction are equal status between groups in the situation, com-

mon goals, intergroup cooperation, and the support of authorities, law, 

or custom.128 A survey of more than fi fteen thousand students in fi fty- 

eight large urban high schools indicated that students of all racial groups 

who attend more diverse schools have higher levels of comfort with indi-

viduals from racial groups other than their own, a greater desire to live 

and work in settings with multiple racial groups, and an increased sense 

of civic engagement.129 Integration also has positive effects on achieve-

ment of both minority and majority students.130

A hospitable, inclusive climate is necessary to establish the so-

cial trust that, as Danielle Allen has explained, is an essential prereq-

uisite for both successful school desegregation and effective civic par-

ticipation.131 The general sense of social trust has declined markedly in 

the United States, having fallen from 58 percent in 1960 to 32 percent 

in 2008.132 The level of social trust among young people also appears to 

have declined markedly in recent years.133 Meira Levinson reminds us of 
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how deeply the legacy of slavery, segregation, and continuing racial and 

class inequities impinge on the schooling environment and how hard it 

will be to build the feelings of effi cacy and empowerment that are nec-

essary for civic engagement and for creating the kind of trust that Allen 

espouses among large segments of the public school population.134 Rob-

ert Putnam reports that a lack of basic trust in societal institutions is as-

sociated not only with racial minorities but also with students from low- 

income families.135

Allen decries the missed opportunity for creating positive interper-

sonal relations and trust that the initial period of implementation of the 

Brown desegregation decree could have provided. She emphasizes, how-

ever, that practical tools are available for building the necessary level of 

social trust among students in a diverse setting by teaching students to 

develop skills that will allow them to “bond with those who are like us 

so as to help us bridge even with those who differ from us.”136 Contem-

porary schools can help develop students’ self- confi dence and a sense of 

effi cacy by building pride in their own group’s culture and contributions 

to American society, and this self- confi dence can help to foster trust by 

constructing positive “bridging” relationships with other groups in the 

school and in the society at large.

For positive intergroup relations to fl ourish, however, Allen reminds 

us that students “must feel that their relationship rests on equality: each 

must believe that the relationship’s benefi ts and burdens are shared 

more or less equally.”137 This kind of relationship cannot exist in schools 

where students are treated unequally or among students who are resent-

ful of the fact that their schools lack important opportunities that stu-

dents who attend other schools regularly enjoy.

For more than a decade, the stated educational policy of the United 

States has been “to ensure that all children have a fair, equal, and sig-

nifi cant opportunity to obtain a high quality education and reach, at a 

minimum, profi ciency in meeting challenging state academic achieve-

ment standards and state academic assessments.”138 Similar commit-

ments to high- quality education for all students constitute the prime ed-

ucational policy goal of most of the states.139 But, of course, the reality in 

America’s public schools today falls far short of that equitable ideal. As 

the national Equity and Excellence Commission recently put it: “While 

some young Americans— most of them white and affl uent— are getting a 

truly world- class education, those who attended schools in high poverty 

neighborhoods are getting an education that more closely approximates 
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school in developing nations. . . . With the highest poverty rate in the de-

veloped world, and amplifi ed by the inadequate education received by 

many children in low- income schools, the United States is threatening its 

own future.”140

Plaintiffs’ victories in the majority of the educational equity and ad-

equacy cases discussed in the previous chapter have made a signifi cant 

dent in this problem, and they demonstrate that litigation can result in 

increased funding and more equitable distribution of resources. Never-

theless, much more still needs to be done, especially since equity and ad-

equacy litigations have not succeeded in all states, and the remedies or-

dered by the courts in many of the states where plaintiffs have prevailed 

have not confronted the depth of the problems involved. I discuss in de-

tail what both the state and the federal courts need to do in this regard 

in chapters 6 and 7.
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Chapter Five

Education for Civic Participation 
in the Twenty- First Century

We need schools to do their job, which is to make democracy work. — Diana E. Hess

As of May 2017, fi fteen states had enacted laws that require high 

school students to pass some version of the hundred- question 

multiple- choice test on the U.S. Constitution and the rights and respon-

sibilities of U.S. citizens that is given to individuals applying to become 

naturalized citizens.1 The organization that is sponsoring this initiative 

aims to have it adopted by all fi fty states.2

Most educators believe, however, that rote learning of this type is “in-

suffi cient for achieving the goals of truly moving young people to par-

ticipate meaningfully and effectively in democratic civic and political 

life.”3 They assert that students today can be motivated to become active 

citizens only through a much more ambitious and dynamic approach to 

civic participation.4 The conceptual framework for preparation for civic 

participation set forth in the preceding chapter spelled out in detail the 

kinds of dynamic educational initiatives that need to be adopted to pre-

pare students effectively for capable citizenship in the twenty- fi rst cen-

tury. In this chapter, I describe the degree to which current practices fall 

short of the recommendations set forth in conceptual framework and 

propose specifi c, practical ways to implement effective approaches for 

imparting civic knowledge, civic skills, civic experiences, and civic val-

ues to all students.

Many of the “best practices” that I recommend in this chapter assume 

that schools striving to truly prepare all of their students for civic partic-

ipation will have created a positive “ethos,” a sense of mission and com-

munity that is a major factor in producing positive civic outcomes.5 They 
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also assume that the school has created a welcoming and supportive cli-

mate for students from diverse backgrounds,6 and that adequate and 

equal resources are available to meet the needs of all students. These 

conditions obviously do not exist in many schools today. Therefore, in 

this chapter and the next, I suggest policy initiatives and judicial actions 

that can ameliorate some of these inequities and promote positive inter-

actions among diverse populations in the schools.

Implementing the Conceptual Framework for Civic Preparation

Civic Knowledge

CIVICS AND GOVERNMENT COURSES The framework for civic edu-

cation promulgated by the National Assessment for Educational Prog-

ress (NAEP), discussed in the previous chapter, delineates fi ve major as-

pects of civic knowledge that schools should impart.7 The actual state of 

the teaching of civics and government, however, falls far short of provid-

ing students meaningful opportunities to reach the NAEP expectations.

In the mid- twentieth century, three civics- related courses were com-

mon in high school: civics, problems of democracy, and American gov-

ernment. The traditional civics course used to emphasize the rights and 

responsibilities of citizens and the ways that they could work together 

and relate to government. Courses in “problems of democracy” involved 

discussions of public policy issues. The government class (which remains 

common today) describes and analyzes government in a distant way, 

often with little explicit discussion of a citizen’s role. Today, civics and 

problems of democracy courses have largely disappeared, and generally 

only a one- semester course in American government is required.8

The Center for Information and Research on Civic Learning & En-

gagement (CIRCLE) reports that, as of 2012– 2013,

• 21 states required a state- designed social studies test. This is a dramatic re-

duction compared with 2001 when 34 states conducted regular assessments 

on social studies subjects.

• Only nine states require students to pass a social studies test in order to grad-

uate from high school.

• Eight states have statewide, standardized tests specifi cally in civics/American 

government. Only two of these (Ohio and Virginia) require students to pass 

this test to graduate from high school.
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• Social studies assessments have shifted from a combination of multiple- 

choice and performance tasks to almost exclusively multiple-choice exams 

since 2000.9

The marked decline in emphasis on required testing in civics and social 

studies in recent years may be related to the fact that since the enact-

ment of No Child Left Behind in 2001, states have shifted educational 

resources away from social studies and toward English language arts, 

mathematics, and science, the subjects that are included on federally 

mandated statewide assessments.10

All states do have standards for social studies, a broad category that 

includes civics and government, along with other disciplines such as his-

tory, economics, and geography. In 1999, the Policy Research Project 

on Civic Education Policies and Practices at the University of Texas at 

 Austin undertook a comprehensive analysis of these standards. They 

found that, on average, the civics content in states’ social studies stan-

dards overemphasized the lower- order skills of identifying and describ-

ing a position rather than the more challenging skills of explaining and 

analyzing the position.11 They also noted: “Civics statements requiring 

students to evaluate, take, and defend positions— the highest order level 

of thinking— are the least prevalent in most state standards.”12

In recent years, many educators and policy organizations have urged 

states to adopt standards that emphasize higher- order thinking skills 

and critical analytic approaches to civics and other social studies top-

ics. In 2013, fi fteen national professional organizations—including the 

American Bar Association, the American Historical Association, the 

National Council for the Social Studies, the Campaign for the Civic 

Mission of Schools, and the Center for Civic Education—collaborated 

on the College, Career, and Civic Life (C3) Framework for Social Stud-

ies State Standards.13 The C3 standards recommend that by the end of 

twelfth grade, students should, among other things, be able to do the 

following:

• Analyze the role of citizens in the U.S. political system, with attention to var-

ious theories of democracy, changes in Americans’ participation over time, 

and alternative models from other countries, past and present.

• Explain how the U.S. Constitution establishes a system of government that 

has powers, responsibilities, and limits that have changed over time and that 

are still contested.
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• Evaluate citizens’ and institutions’ effectiveness in addressing social and po-

litical problems at the local, state, tribal, national, and/or international level.

• Apply civic virtues and democratic principles when working with others.

• Use appropriate deliberative processes in multiple settings.14

Most states, however, do not seem to have been substantially infl uenced 

by these standards. Many state social studies standards still largely re-

fl ect an approach to civic knowledge that emphasizes structure and func-

tion rather than critical analysis and active civic participation. Although 

factual knowledge of functions and structures is a necessary prerequi-

site for a deep understanding of social, political, and civic issues, a lim-

ited functional approach is not likely to stimulate strong student interest 

in civic issues or develop their critical analytic skills. In addition, “civics 

classes that emphasize the mechanisms of a functional and essentially 

fair and democratic system will . . . be rejected as irrelevant or worse” by 

many African American and low- income students who “think that gov-

ernment doesn’t work— at least for them or anyone they know.”15

An example of such a mechanistic, formalistic approach is provided 

by Georgia’s standards for high school social studies, which contain only 

the following limited types of expectations:

• The student will demonstrate knowledge of the organization and powers of 

the national government.

a. Describe the structure and powers of the legislative, executive, and judi-

cial branches.

b. Analyze the relationship between the three branches in a system of checks 

and balances and separation of powers.

• The student will demonstrate knowledge of the federal system of government 

described in the United States Constitution.

a. Explain the relationship of state governments to the national government.

b. Defi ne the difference between enumerated and implied powers.

c. Describe the extent to which power is shared.

d. Identify powers denied to state and national governments.

e. Analyze the ongoing debate that focuses on the balance of power between 

state and national governments.

f. Analyze the supremacy clause found in Article VI and the role of the U.S. 

Constitution as the “supreme law of the land.”

g. Explain the meaning of the Pledge of Allegiance to the fl ag of the United 

States.
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• The student will describe how thoughtful and effective participation in civic 

life is characterized by obeying the law, paying taxes, serving on a jury, par-

ticipating in the political process, performing public service, registering for 

military duty, being informed about current issues, and respecting differing 

opinions.16

Some states, however, have adopted the more probing, critical ana-

lytic approach to civics and government themes that the C3 standards 

recommend. For example, the section on civics in Kentucky’s high 

school social studies standards among other things requires students to

• examine ways that democratic governments do or do not preserve and protect 

the rights and liberties of their constituents (e.g., U.N. Charter, Declaration 

of the Rights of Man, U.N. Declaration of Human Rights, U.S. Constitution)

• evaluate the relationship between and among the U.S. government’s response 

to contemporary issues and societal problems (e.g., education, welfare sys-

tem, health insurance, childcare, crime) and the needs, wants and demands 

of its citizens (e.g., individuals, political action committees, special interest 

groups, political parties); examine confl icts within and among different gov-

ernments and analyze their impacts on historical or current events

• investigate the rights of individuals (e.g., Freedom of Information Act, free 

speech, civic responsibilities in solving global issues) to explain how those 

rights can sometimes be in confl ict with the responsibility of the government 

to protect the “common good” (e.g., homeland security issues, environmen-

tal regulations, censorship, search and seizure), the rights of others (e.g., slan-

der, libel), and civic responsibilities (e.g., personal belief/responsibility versus 

civic responsibility)17

It was, of course, the Kentucky Supreme Court that developed the de-

manding Rose standards, discussed in chapter 3, that were subsequently 

adopted by many other state courts. The fact that Kentucky has adopted 

rigorous civics and social studies standards raises the interesting ques-

tion of whether more generally there is a correlation between the issu-

ance of court orders in education adequacy cases and a state’s adoption 

of more rigorous standards.

To shed some light on this question, I compared the current civics and 

government sections of the social studies standards issued by six of the 

approximately twenty- fi ve states in which courts had ruled in favor of 

plaintiffs in education adequacy cases with the current standards in six 
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of the states in which courts had ruled for the defendants or in which no 

cases have been litigated. To randomize the sample, I chose every third 

decision in the alphabetical listing for each category. Given the small 

sample size, readers should not generalize the results of this analysis or 

consider them defi nitive. Nevertheless, the results were illuminating and 

suggestive.

In all the studied states where courts enforced students’ right to an 

adequate education (Arkansas, Kansas, Maryland, New Hampshire, 

New York, and South Carolina), the social studies standards did empha-

size critical analytic thinking and active civic participation to a greater 

or lesser extent; four of the states (Kansas, Maryland, New York, and 

New Hampshire) also specifi cally alluded to the C3 framework.18 By 

way of contrast, in fi ve of the six states where courts declined to enforce 

the constitutional right to an adequate education or where no cases had 

been litigated (Indiana, Nebraska, and Pennsylvania declined; Iowa and 

Utah have not litigated), critical analytic themes were not emphasized in 

the social studies standards.19 In one of the states where defendants pre-

vailed (Colorado), the standards emphasize functions and structures of 

government but also require students to “research, formulate positions, 

and engage in appropriate civic participation to address local, state, and 

national issues or policies.”20

This analysis indicates that the judicial emphasis on civic participa-

tion may have had a positive impact on social studies standards in states 

where plaintiffs have prevailed, but it is far from clear that students ac-

tually receive the type of education that the standards call for. Because 

civics instruction is generally packed into a single semester, teachers are 

pressed for time to cover more than the basic function and structure of 

government. Even if they are inclined to engage students in active proj-

ects and civic involvement, they simply lack the time to do so.

Meira Levinson, a noted advocate of active civic instruction, ac-

knowledges that when she taught eighth grade: “I skipped over almost 

every one of the sidebars, insets and pages emphasizing active citizen-

ship because they did not fi t into my curriculum calendar. It is hard 

to see how and why other teachers might be led to make a different 

choice.”21 Furthermore, textbooks generally are written for national 

markets and not individually for states that emphasize active citizenship 

in their standards; not surprisingly, therefore, most textbooks emphasize 

the structure- and- function approach to civics education.22 Finally, high- 

quality professional development that enables teachers to prepare stu-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



104 Chapter Five

dents for civic participation is almost nonexistent in American schools 

today.23

ACCESS TO A BROAD LIBERAL ARTS CURRICULUM In addition to 

the superfi ciality of much of the civics instruction in schools today, the 

breadth and depth of students’ exposure to the broader liberal arts are 

also on the decline. A national survey undertaken by the Council on Ba-

sic Education revealed “ample evidence of waning commitment to the 

arts, foreign language, and elementary social studies.”24 This decline has 

been accelerated by the accountability emphasis that federal laws have 

imposed for reading, math, and science, but not for other basic subjects, 

over the past fi fteen years.

Of particular concern in this regard is that this impoverishment of the 

curriculum and course offerings disproportionately affects students of 

color and students living in poverty. As the Council for Basic Education 

found, “the greatest erosion of the curriculum is occurring in schools 

with high minority populations— the very populations whose access to 

such a curriculum has been historically most limited.”25 Because of ineq-

uities in funding, most of the schools these students attend provide less 

access to broad and deep opportunities for learning than do schools at-

tended by more affl uent students.

A recent nationwide analysis undertaken by the Offi ce of Civil Rights 

of the U.S. Department of Education found that “eighty- one percent 

of Asian- American high school students and 71% of white high school 

students attend high schools where the full range of math and science 

courses are offered (Algebra I, geometry, Algebra II, calculus, biol-

ogy, chemistry, physics). However, less than half of American Indian 

and Native- Alaskan high school students have access to the full range 

of math and science courses in their high school. Black students (57%), 

Latino students (67%), students with disabilities (63%), and English lan-

guage learner students (65%) also have less access to the full range of 

courses.”26 State regulations play an important role in permitting these 

disparities to exist. In New York State, for example, high schools are not 

required to offer courses in chemistry or physics, and the regulations call 

for only one year of instruction in a language other than English, and 

that instruction may be in only one foreign language.27 Schools in lower- 

wealth communities often lack the means to provide more than these 

minimum requirements. A survey conducted in 2008, even before the 

school budget cuts of the recession that year, found that 55 percent (164 
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of 298) of New York City high schools surveyed did not offer physics 

as a subject; this means that approximately 23 percent of the city’s pub-

lic high school student population, disproportionately students living in 

poverty and students of color, did not have access to any physics course 

in high school.28

The systematic denial of access to a full range of courses to students 

of color and students in poverty is inconsistent with the premise that all 

students can learn at high cognitive levels and the professed national 

commitment to provide all students meaningful educational opportuni-

ties. To ensure educational equity and as a foundation for preparation 

for civic participation, all public high school students should have access 

to a full college-  and career- preparatory curriculum, and schools should 

be required to offer or ensure “reasonable access”29 to courses in biol-

ogy, chemistry, and physics; to advanced mathematics and a reasonable 

range of world languages; and to English language arts, history and so-

cial studies, art, music, and physical education.

An additional concern, discussed in more detail in chapter 2, is that 

in at least eighteen states, there is no regulation of the content of the cur-

riculum taught in private schools,30 including the increasing number of 

states in which students now receive public funding through vouchers or 

tax- credit programs.31 Therefore, many of the approximately fi ve million 

students who currently attend private schools may be receiving a cur-

riculum that imparts even less of the knowledge, skills, and disposition 

needed to be prepared for civic engagement than even the most minimal 

state standards require.32

Civic Skills

The skills students need for civic engagement start with basic verbal and 

math skills that provide “the intellectual tools to understand complex 

issues.”33 Although most American students attain satisfactory literacy 

and mathematical skills, substantial gaps still exist for students living in 

poverty and for students of color.34 Development of basic literacy and 

computational skills, though, is not the end of the matter. Many Ameri-

can students who have developed these basic skills have not suffi ciently 

learned the critical reasoning and deliberation skills that, as discussed 

in the previous chapter, are essential for students to analyze effectively 

one- sided or false information, assess policy alternatives, and enter into 

fruitful conversation with persons who hold opposing views.35
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Imbuing students with the skills they need for deliberative democracy 

is a major challenge. Even schools that have diverse student populations 

do not necessarily provide a supportive environment for effective stu-

dent interchanges. Some research has found that mere attendance at a 

racially pluralistic school is actually associated with a reduced likelihood 

of future political and civic engagement; signifi cantly, however, discus-

sion of controversial current issues in social studies classes reduces this 

negative correlation.36 School- based discussion is particularly important 

for young people who attend pluralistic schools but do not participate in 

political discussion at home.37

DISCUSSION OF CONTROVERSIAL TOPICS Developing skills for de-

liberative democracy begins with exposing students to controversial 

ideas in the classroom. As Diana Hess nicely put it: “Democratic educa-

tion without controversial issues discussion would be like a forest with-

out trees or fi sh without water, or a symphony without sound. Why? Be-

cause controversy about the nature of public good and how to achieve it, 

along with how to mediate among competing democratic values, are in-

trinsic parts of democracy. If there is no controversy, there is no democ-

racy. It is as simple as that.”38

The teaching of controversial subjects instills in the students a sense 

of the complexity of issues, an understanding of positions different from 

those the students are likely to encounter at home or among friends, and 

some idea of what a conscientious and respectful argument over these 

issues might be like.39 It also emphasizes the importance of accurate 

facts, since students “cannot meaningfully engage in necessary political 

debates about the facts  .  .  . unless they learn to accept the facts them-

selves.”40 It accentuates the signifi cance of Senator Daniel Moynihan’s 

famous quip that “each of us is entitled to our own opinions— but not to 

our own facts.”41

Unfortunately, most American middle schools and high schools are 

not even attempting to promote active classroom discussion of contro-

versial topics. According to one study, almost 80 percent of social stud-

ies classes do not even discuss social problems and controversial issues,42 

and the teaching of civics and social studies in many schools has become 

“bland, homogeneous, ethically numb. . . . In this marketplace of ideas, 

the shelves are mostly stocked with pabulum.”43 The lack of adequate 

training in school for democratic deliberation may explain in part why 

recent national surveys indicate that only 18 percent of Americans had 
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recently engaged— either face- to- face or online— in discussions to deter-

mine solutions to problems with people who held different views, and 

only 23 percent of adults in the United States had participated in “cross- 

cutting” political talk.44

Of course, handling controversial subjects in the classroom is not 

easy; it requires that teachers exercise balance and sensitivity. As Ju-

dith Pace explains, “Classrooms are charged spaces fi lled with tensions 

that are intensifi ed by contemporary forces in schools and society, from 

accountability pressures to heightened awareness of racism to presi-

dential campaigns.  .  .  . [C]lassroom discussion can move in unpredict-

able directions and may trigger anxiety for teacher and students when 

 homophobia, racism, or other provocations emerge.”45 For these reasons, 

“good facilitation requires understanding the subject matter, thorough 

preparation, tolerance for confl ict, refl ection on ethical dilemmas, and 

a variety of teaching skills. Teachers must be able to listen carefully and 

 connect student questions and comments to curricular knowledge. On 

top of all that, educators must learn how to deal with speech that chal-

lenges civil discourse.”46 Even though dealing with controversial subjects 

in the classroom is especially diffi cult in the highly charged political at-

mosphere that now envelops America, confronting charged issues in a 

fair and balanced manner under current conditions may actually be the 

most effective way to help students develop the skills they need to sur-

mount polarization and engage constructively in democratic dialogue. 

Many African American students and students from low- income or 

working- class families have no motivation to take seriously the civics in-

struction they receive in the schools, or to vote and become civically in-

volved when they grow older, because they feel that society does not take 

their views and needs seriously. As one of Meira Levinson’s students 

put it: “No matter what you vote for, not matter how much you vote, it 

ain’t gonna be in our hands. Whatever is going to happen is going to 

happen.”47 Creating in these students a sense of “political effi cacy” can 

go far toward overcoming this innate cynicism and mistrust, and well- 

conceived classroom experiences can help build such a sense of effi cacy 

and empowerment.48

Shira Eve Epstein provides an example of how well- designed class-

room exercises can encourage students both to understand their own 

racial, ethnic, and religious backgrounds better while simultaneously 

feeling empowered and capable of engaging and building trusting rela-

tions with students in the class from other backgrounds. She advocates 
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a three- stage methodology for engaging students in potentially contro-

versial social problems: problem identifi cation, problem exploration, and 

action.49

During the initial problem- identifi cation stage, a teacher can organize 

an open forum in which students present problems that bother them;50 

this allows students to express their personal interests, concerns, and as-

pirations in a safe environment. After hearing these varied views and 

experiences, the class as a whole selects a problem or a set of problems, 

does research on them, and determines action to take to affect the prob-

lem or problems. These phases allow students to work together to under-

stand a complex issue and take joint action to change it.

Classroom projects of this type can provide opportunities to build 

the “bonding” experiences that create self- esteem and self- confi dence 

among minority groups and allow them to establish successful “bridg-

ing” experiences with students from other backgrounds.51 Another 

promising approach for engaging disaffected youth is the program Youth 

Participatory Culture Research, which asks young people to use their 

academic skills to address real social problems that are affecting their 

lives— like zero- tolerance discipline problems, the impact of inadequate 

state funding on equal educational opportunity in the public schools, 

and the proliferation of charter schools— instead of having them engage 

in hypothetical or abstract exercises.52

Diana Hess and Paula McAvoy offer another example of a pedagog-

ical approach that promotes successful empowerment and engagement. 

They describe a classroom discussion of affi rmative action issues in-

volved in recent U.S. Supreme Court cases concerned with college ad-

missions. The teacher emphasized the importance of “democratic par-

ticipation” and “active listening,” then asked the class to consider the 

constitutional issues raised by these cases. The discussion quickly fo-

cused on whether race or class should matter more in affi rmative- action 

policies in college admissions:

[Many students] question whether race is really the most relevant issue. Stu-

dents draw upon a variety of evidence, including some of the readings from 

class and their personal experiences. Many of the White students are leaning 

toward caring more about social class, but Tonya, an African American stu-

dent who had participated in a college access summer program at the nearby 

university for the past several summers, argues that racial considerations 

matter. . . . 
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Following [her] comment, others continue to defend the view that social 

class matters more than race in admissions, but the discussion also pivots to 

talk about the value of diversity and what all schools can do to help students 

learn to talk about race.53

Judicial rulings have had a substantial impact on the schooling environ-

ment in recent decades in a wide range of areas, including school disci-

pline, free speech, patriotic exercise, and equity issues involving race, 

gender, English- language learners, and students with disabilities. Many 

of these decisions relate to important civic preparation issues. There-

fore, these cases provide signifi cant opportunities for discussing with 

students why courts have taken certain stands on important issues that 

directly affect their lives, and the interplay between majority and dis-

senting opinions exemplify how differences of opinion can be properly 

expressed and provide substantial factual information and analytic per-

spectives that may constitute effective teaching tools.

Development of the skills to provide the kind of instruction needed 

to deal with controversial issues requires effective professional develop-

ment, and “most teachers did not learn, or at least did not have adequate 

time to master, the kinds of high- leverage pedagogies that are so criti-

cal to quality civic education.”54 As a result, “teachers appear uncertain 

about what the precise content of a proper civic education should be.”55 

Effective professional development for civic preparation, especially 

with controversial political issues, should promote deep subject- matter 

knowledge, techniques for presenting the issues in a fair and balanced 

manner, “active learning” that encourages teachers to become engaged 

in meaningful discussion, planning and practice, and sensitivity and re-

sponsiveness to the context in which individual teachers work.56 In addi-

tion, “the support of school administrators is key.”57

Some teachers avoid dealing with certain issues because of “a fear of 

criticism or even litigation if they address topics that may be considered 

controversial or political in nature.”58 School boards need to develop and 

promulgate clear policies that encourage teachers to deal with controver-

sial topics. Many school boards do have such policies, and professional 

organizations such as the National Council for Social Studies encour-

age their adoption.59 While explicitly favoring teaching controversial 

subjects, effective policies can also identify specifi c topics that should 

be avoided because they might raise particular sensitivities among stu-

dents, school board members, or the local community. Because there are 
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a broad range of controversial issues that can fruitfully be discussed in a 

class, it might be prudent to steer clear of any issues that might unneces-

sarily arouse signifi cant parental or community opposition.60

APPLYING CRITICAL ANALYTIC SKILLS TO USE OF THE INTER-

NET  Widespread use of the Internet and social media present both ma-

jor challenges and major opportunities for educators seeking to develop 

critical reasoning and deliberation skills in students. As of 2015, 92 per-

cent of teens used the Internet daily, and 76 percent of young people 

were active participants in social media, including Facebook, Twitter, In-

stagram, and Snapchat.61 On the one hand, the Internet and social media 

may make it more diffi cult to motivate and equip students for civic par-

ticipation if students use these tools primarily for socializing, entertain-

ment, and consumer pursuits. On the other hand, the digital age has the 

potential to create a dynamic new public square that motivates young 

people to engage more deeply with political issues and to develop more 

sharply honed research and deliberative skills.

Surveys undertaken by Joseph Kahne and his colleagues have found 

that substantial numbers of youth are engaging in political life through 

“participatory politics” that address issues of public concern through 

peer- based interactive means.62 They and others cite the Arab Spring of 

2010, as well as the political successes of the Obama and Sanders cam-

paigns, to illustrate how large numbers of young supporters can be mobi-

lized to support signifi cant political causes through digital means. These 

examples demonstrate how digital media have unprecedented power for 

communicating quickly and cheaply with thousands, and even millions, 

of people; they indicate that when particularly inspiring messages go vi-

ral, they can move huge numbers of people to take immediate civic or 

political action.

Others, however, have expressed concern about the depth of digital 

participatory politics and the extent to which youth involvement through 

these means can be sustained. Malcolm Gladwell argues that online 

social networks consist of weak ties between large numbers of virtual 

friends with whom one has little meaningful contact. He asserts that 

these contacts cannot substitute for the bonds of close friendship and 

solidarity that have been integral to the success of previous social move-

ments like the civil rights protests.63

His point was borne out by a recent study of ninety U.S. sites aimed at 
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youth civic engagement of various sorts (including cause activism, com-

munity service, and community engagement); it found that online in-

volvement tended to encourage personal expression without much sys-

tematic follow- up effort to learn more or to channel that expression 

into forming groups, or coordinated political action.64 Organizations 

like MoveOn .org that heavily utilize digital media are very different 

from the traditional membership organizations that Putnam described 

in Bowling Alone.65 Participation in these digitally organized groups “is 

defi ned less through dues payments and clear boundaries between mem-

bership and non- membership and more through fl ows of communication 

and networked actions.”66

Rapid- response political participation through social media also 

tends to focus efforts and resources on relatively minor issues, or to pre-

sent the issues in an emotional, one- sided manner that avoids analysis 

and deliberation.67 Kahne and Middaugh report that teens often believe 

that “if a search engine provides information, then it must be reliable 

and that many youth do not fact- check their online sources and are un-

able to recognize bias and propaganda.”68 Howard Gardner points out 

that, on the Internet, “it has become extremely diffi cult for all but the 

most informed to make needed distinctions among claims of quality.”69

A further problem with the digital revolution is that it can exacerbate 

the civic empowerment gap. Putnam writes that even though children in 

low- income households are coming to have equal physical access to the 

Internet, “they lack the digital savvy to exploit that access in ways that 

enhance their opportunities.” Young people from high- income back-

grounds, in contrast with their poorer counterparts, are “more likely 

to use the Internet for jobs, education, political and social engagement, 

health and news gathering and less for entertainment or recreation.”70

A contributing factor to this continuing gap is the lack of access to 

skilled library media specialists in many of the schools attended by stu-

dents of color and students living in poverty. School libraries these days 

are major sources not only of traditional access to books but also of the 

full range of online information sources and media literacy skills that 

students need for civic participation.71 For example, New York State reg-

ulations require all middle and high schools to provide students with ac-

cess to certifi ed school library- media specialists.72 Nevertheless, a study 

of high- need schools in New York State that my colleagues and I under-

took in 2012 revealed that more than half of the middle and high schools 
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(thirteen of twenty- three) did not meet the minimum library staffi ng re-

quirements; moreover, eight schools lacked adequate computers and two 

had no libraries at all.73

The key question for educators at this point, therefore, is to how to de-

velop curricula and instructional practices that enable and motivate all 

students to make use of the potential of the Internet to develop lifelong 

critical reasoning skills and to use those skills to engage in “deliberative 

dialogue” on the Internet. As Harold Rheingold, a media communica-

tion writer and lecturer at Stanford University, has stated, “Education 

could play a pivotal role by equipping today’s digital natives with his-

torical knowledge, personal experience, rhetorical skills and a theoreti-

cal framework for understanding the connection between their power to 

publish online, their power to infl uence the circumstances of their own 

lives, and the health of democracy.”74 Kahne and Bowyer’s fi ndings on 

the substantial impact that media literacy instruction can have on stu-

dents’ ability to distinguish accurate information they receive on the 

Inter net and social media from misleading information is especially sig-

nifi cant in this regard.75

A number of programs already have responded to these possibilities. 

Student Voices is one such example. Taught over the course of ten weeks 

as a supplement to existing civic education curricula, Student Voices 

combines classroom discussions of political and social issues with online 

activities. At computer terminals that are provided in the classrooms,

Students can read daily news coverage of their city and state, locate their 

state offi cials and their district’s city council member, and research their po-

sitions on issues of relevance to them. The Web site also promotes interaction 

with other Student Voices participants by providing the opportunity to vote 

in “click polls” on current issues and communicate with students from other 

classrooms by posting their own opinions on controversial topics.76

A study of the implementation of this program in twenty- two Philadel-

phia high schools found that the strongest predictor of positive outcomes 

was effective classroom political discussions.77

Rheingold has suggested that teachers should instruct students to 

(1) write a blog post that takes a position on an issue and uses links to 

other relevant sites to support the position, (2) ask probing questions 

about the assumptions, assertions, and logic of the arguments on a se-
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lected Internet site, and (3) use wikis to develop collaborative communi-

ties that can share knowledge and coauthor documents on topics of mu-

tual interest.78 Others have proposed that teachers provide students the 

opportunity and tools to undertake high- quality investigations through 

multiple sources and tap social networks to engage in dialogue with peo-

ple with diverse perspectives;79 promote “digital dialogues” that develop 

argumentative skills, including the understanding of opposing positions 

and the need for substantive evidence to justify one’s own position;80 

and encourage students to create “digital portfolios” in which they post 

 writings, videos of activities, and examples of their civic and political 

analyses and actions.81 These portfolios, and other products resulting 

from students’ digital efforts, might merit “digital badges” that reward 

students for accomplishing a given task or demonstrating a particular 

skill.82

The MacArthur Foundation, through its Youth and Participatory 

Politics Research Network, has also established a number of projects 

to support and highlight new media practices that promote youth civic 

and political engagement, such as engaging platform designers to im-

prove their ability to engage youth in participatory politics, and work-

ing with educators and youth to develop a framework of core participa-

tory political practices that articulate a new vision for civic education.83 

Ernest Morrell, a professor at Teachers College, Columbia University, 

and his colleagues are also promoting a “critical media pedagogy” that 

aims to make high school students “more explicitly aware of their rela-

tionships with the media and  .  .  . imparts the skills they need to pow-

erfully consume and produce new media.”84 This approach motivates 

students to improve their academic skills and to develop a sense of em-

powerment by producing videos and other media content that analyzes 

important issues that affect their own lives and that are built from their 

own experiences.

In short, then, a number of educators have developed a range of pro-

grams and techniques for developing in students the critical reasoning 

and deliberative skills they need to function productively and participate 

civically through the Internet and social media. Promising practices like 

these need to be implemented much more broadly, and doing so will re-

quire much more emphasis on these needs in teacher training and pro-

fessional development programs,85 as well as consistent administrative 

support.
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Civic Experiences

EXTRACURRICULAR ACTIVITIES Extracurricular activities  provide 

an effective training ground for the development of the interpersonal 

skills and experiences that students need to function productively as civic 

participants, as the discussion in the preceding chapter demonstrated. 

Most schools do provide a range of extracurricular opportunities to stu-

dents most of the time. However, a good number of schools that are pop-

ulated predominantly by students living in poverty and students of color 

lack the resources to provide a reasonable range of extracurricular ac-

tivities. For example, a recent study of all high schools in North Caro-

lina found that school size and poverty levels signifi cantly infl uence the 

number and types of activities available, with larger schools and those 

schools with more affl uent student bodies offering more activities.86

An additional problem is that many schools tend to consider these 

activities of secondary importance, and as a result, they are readily dis-

posable in times of recession or fi scal constraint. For example, follow-

ing the 2008 recession, schools throughout the country eliminated fi eld 

trips to legislatures, art museums, and local historical sites,87 and also 

dropped middle school sports, cut back on interscholastic competitions, 

and eliminated spelling bees and drama clubs.88 The Center for Educa-

tional Equity’s study of the impact of budget cuts on thirty- three high- 

need schools in New York City and seven other school districts through-

out New York State found that “budget cuts had forced most of the high 

schools in our study to eliminate their civics- related afterschool of-

ferings, including community service programs, student government, 

school newspaper, and programs like Model UN and Moot Court.”89

Another practice that a growing number of schools utilize during 

times of fi nancial constraint is a “pay- to- play” policy, which requires 

students who want to engage in such activities as playing on an athletic 

team, participating in a drama club, or writing for a school newspaper to 

pay a fee. For example, in recent years, students in Arlington, Massachu-

setts, were required to pay $720 to play ice hockey or participate in gym-

nastics, and $408 to be on the cheerleading squad; in Lake Villa, Illi-

nois, it cost $150 to join the chess club; in Shannon, New Jersey, the fee to 

write for the literary magazine was $200, and in Medina, Ohio, students 

were charged $660 to play a high school sport, $200 to join the concert 

choir, and $50 to act in the spring play.90

Needless to say, these policies disproportionately exclude students 
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from low- income households, many of whom are students of color. The 

California Supreme Court has explicitly banned such practices as an un-

constitutional infringement on the right to a free public education,91 the 

Kansas Supreme Court has held that “extracurricular functions of the 

k– 12 system . . . are vital to the achievement of the [state] standards,”92 

and the federal district court in Montana ruled that “the right to attend 

school includes the right to participate in extracurricular activities.”93 In 

other states, however, courts have held that extracurricular activities are 

not integral aspects of education, and they have allowed these practices 

to continue.94

In schools where a range of extracurricular activities are available, 

students from low- income backgrounds and students of color tend to be 

substantially underrepresented in these activities:

Poor kids are three times as likely as their nonpoor classmates to participate 

in neither sports nor clubs (30 percent to 10 percent) and half as likely to par-

ticipate in both sports and clubs (22 percent to 44 percent.)

Even more distressing is the fact that extracurricular participation rates 

in recent decades display the familiar scissors gap. One study found that dur-

ing the past 15 years, activity levels in out- of- school clubs and organizations 

rose among affl uent youth and fell among poor youth. From 1997 to 2012, the 

“extracurricular gap” between poor kids and nonpoor kids aged 6– 11 nearly 

doubled, from 15 to 27 percentage points, while the comparable gap among 

kids aged 12– 17 rose from 19 to 29 points.95

Generally, blacks and Latinos are also less likely than whites to partici-

pate in all types of extracurricular activities and vocational activities.96

Work obligations, child care and other domestic responsibilities, and 

discouraging teacher attitudes are some of the reasons for these marked 

disparities in extracurricular participation by low- income students and 

students of color. In some situations, perverse school policies prevent 

students from being involved in extracurricular activities; for example, 

some schools require students to maintain a minimum grade- point aver-

age to participate in certain extracurricular activities. Others revoke stu-

dents’ right to participate in extracurricular activities or student govern-

ment as a sanction for infractions.

For example, students have been barred from running for class sec-

retary for a year because of writing a blog post with inappropriate lan-

guage;97 from a school’s academic team, choir, show choir, and march-
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ing band for drug use;98 and from playing sports for a year because of 

alcohol use.99 Some state policies encourage school authorities to use 

such bans on participation from extracurricular activities as a sanction 

for misconduct. A recently enacted Massachusetts regulation, for exam-

ple, states that “the principal may remove a student from privileges, such 

as extracurricular activities and attendance at school- sponsored events, 

based on the student’s misconduct” without even holding a hearing or 

pursuing regular disciplinary procedures.100

Students of color and students living in poverty are, of course, more 

likely to be affected by such sanctions because they are punished in 

schools at highly disproportionate rates. Black students are suspended 

and expelled at a rate three times that of white students. On average, 

5 percent of white students are suspended, compared with 16 percent 

of black students.101 The enactment in many states of so- called zero- 

tolerance discipline policies beginning in the late 1990s has exacerbated 

these trends.102 Studies of school suspension have also consistently docu-

mented the overrepresentation of low- socioeconomic-status students in 

receiving disciplinary sanctions.103

The critical importance of extracurricular activities to preparing stu-

dents for civic participation should impel state policy makers and school 

administrators to consider ways to deal with disciplinary issues that pro-

mote, rather than obstruct, civic preparation. For example, an increasing 

number of schools are adopting restorative justice programs that use me-

diation and conferencing among those who have been affected by an of-

fense, rather than punishing only the wrongdoer, to fi nd a mutually ac-

ceptable way forward.104 The restorative justice approach builds on and 

helps advance a sense of community and an ethos that is conducive to 

civic preparation.105

In sum, then, state policy makers and school authorities need to re-

think current policies that relegate extracurricular activities to a second- 

class status and consider them expendable in times of fi scal constraint. 

Resources need to be provided to schools to ensure that a reasonable 

range of extracurricular activities are available in all schools at all times 

and greater efforts should be made to encourage low- income students 

and students of color to take full advantage of these opportunities. Pay- 

to- play policies need to be banned. If school authorities and state pol-

icy makers are unwilling to take these actions, the courts should compel 

them to do so.
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COMMUNITY SERVICE AND SCHOOL AND COMMUNITY IMPROVE-

MENT EXPERIENCES Service learning and participation in school- 

based or out- of- school community improvement activities also provide 

important opportunities for civic preparation. An example of an effec-

tive service learning or community improvement program is the Madi-

son County Youth Service League, as described by Joel Westheimer.106 

Students in this program took a standard government course during the 

fi rst semester, then in the second semester worked on engaging, non-

partisan public service projects in their county’s administrative offi ces. 

One group of students investigated whether citizens in their community 

wanted curbside trash pickup. Another group helped develop a fi ve- year 

plan for the fi re and rescue department. For each project, students had to 

collect and analyze data, interact with government agencies, write a re-

port, and present their fi ndings in a formal hearing before the county’s 

board of supervisors. After evaluating this program, Westheimer con-

cluded that the program had a powerful impact on students’ capacity for 

and commitment to civic participation: “Students could detail the skills 

they used (e.g., conducting polls, interviewing offi cials, making presen-

tations, reading legislation) as well as the knowledge they gained about 

how government works. Survey measures of students’ sense of personal 

responsibility to help others, their vision of how to help, and their lead-

ership effi ciency showed signifi cant improvements. Especially notable 

from both the surveys and interviews was the change in students’ confi -

dence that they had the knowledge or ‘social capital’ to make things hap-

pen in the community.”107

A broad experiment in participatory school governance was insti-

tuted in 2003 in Hudson, Massachusetts. The high school there launched 

a comprehensive civic engagement initiative by organizing the school 

into clusters of 100– 150 students that were structured around areas of 

student interest such as communications and media, science and the en-

vironment, business and engineering, and public policy and service. The 

clusters meet for one hour each week to discuss and decide on service 

projects and other issues that the cluster would pursue, as well as school 

governance and other school- related issues. An initial evaluation indi-

cated that, although there were growing pains, the experience increased 

measures of community service and political knowledge throughout the 

student body, and that changes were larger for disenfranchised youth 

and students who initially scored lower on civic measures.108
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An example of even more extensive student involvement is the pro-

gram in Hampton, Virginia, that promotes active participation of high 

school students in a broad range of signifi cant municipal responsibilities. 

Hampton has created an infl uential youth commission with twenty- four 

youth commissioners, as well as a new city offi ce to work with them. Un-

der the commission’s purview are community service programs that in-

volve most of the city’s youth: empowered principals’ advisory groups in 

each school, a special youth advisory group for the school superinten-

dent, paid adolescent planners in the planning department, and youth 

police advisory councils whom the police chief contacts whenever a vio-

lent incident involves teenagers. Young people are encouraged to climb 

this pyramid from service projects toward the citywide commission, 

gaining skills and knowledge along the way.109 All of these activities pre-

pare students both for active citizenship and for college and/or career 

success.

Some schools have encouraged students to engage in actual political 

activities, in a nonpartisan manner. One example is the Get Out the Vote 

campaign that Democracy Prep High School in New York City sponsors 

each Election Day. Students stand on street corners, wearing  T- shirts 

and handing out fl yers that read “I Can’t Vote, but You Can!” The school 

claims that over the past fi ve years, they have encouraged more than fi fty 

thousand Harlem voters to go to the polls.110 Other schools have used 

the Internet and social media to involve students in petitioning city offi -

cials on important political issues. For example, students in a civics class 

in Chicago who were concerned about gun violence in the community 

initiated a campaign to raise awareness and mobilize support for pro-

viding youth with summer jobs: “Students worked in groups to create a 

class Twitter account, an Instagram account and a Facebook page which 

all drew attention to an online petition on Change .org that included in-

formation and research on violence in the city and urged people to write 

to Chicago’s mayor to convince him to expand a summer jobs program 

for youth. Students also gathered signatures, accumulated followers on 

Twitter . . . and followed people and groups . . . that were working to pre-

vent youth violence in the city.”111 The students’ teacher explained: “It 

was empowering for them to see . . . the people who had gone online to 

sign the petition because they weren’t all people that they knew. They 

were starting to see the links between different people and the circles 

that connect people.”112

A cost- effi cient complement, but not a substitute, for these partici-
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patory experiences is the use of online games that provide students vir-

tual experiences in running for political offi ce, legislating, deciding le-

gal cases, and administering public institutions. An example of such a 

set of games in wide use is the iCivics games, which sponsored an orga-

nization established by former U.S. Supreme Court justice Sandra Day 

O’Connor.113 To maximize the effectiveness of the students’ usage of 

these games, the games should be integrated into social studies lessons 

with appropriate teacher guidance.

Civic Values

Most Americans agree that to be capable citizens today, young people 

need to be imbued with certain core civic values, traits, and disposi-

tions. As Richard Weissbourd writes: “American public schools were 

originally  .  .  . intended chiefl y to cultivate in children a certain de-

gree of character.  .  .  . Today that expectation is again widespread and 

deep. The American public, deeply concerned about the failure of 

children to absorb key values from their parents, sees schools as the 

next best hope. Polls show that 70 percent of parents want schools to 

teach ‘strict standards of right and wrong,’ and 85 percent want schools 

to teach values.”114 Picking up on this sentiment, President Bill Clin-

ton, in his 1996 State of the Union message, said, “I challenge all our 

schools to teach character education, to teach good values and good cit-

izenship.”115 A burst of character education programs were adopted in 

the schools during the 1990s, but most were narrow and superfi cial,116 

and studies by the U.S. Department of Education and others gener-

ally found them to be ineffective.117 Many contemporary proponents 

of teaching character in the schools recognize that the approach needs 

to be “re- energized and retooled”118 to include a broader range of civic 

values, and to infuse the advancement of these values into broader civic 

preparation efforts.119 Nevertheless, many states have retained much of 

the past superfi cial approach to character education in their civic prep-

aration statutes.

For example, North Carolina requires that “each local board of edu-

cation shall develop and implement character education instruction” that 

must “address the following traits”: courage, good judgment, integrity, 

kindness, perseverance, respect, responsibility, and self- discipline.120 

We can all agree that these values are unobjectionable. The problem, 

though, with this simple listing of character traits is that it stresses only 
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character values, neglecting broader democratic values and the traits 

and dispositions that students need to act responsibly and effectively in 

today’s society. As one commentator has aptly noted:

The failure to achieve a just and equal society outside of school must be con-

fronted in schools, especially when addressing the character of children. It 

is diffi cult to demand that students believe in this program that values high 

ideas, when, at the same time, their lives are being affected by economic, tax, 

and social policies that do not refl ect the benefi cence of the character traits 

that are to be required of them in their lives as students and budding citizens. 

Students are aware of the palpable injustice they are confronted by when 

they enter deteriorating schools and are taught by overburdened and under- 

prepared teachers.121

Students, unsurprisingly, reject one- dimensional approaches to civic 

values. An illuminating study of student reactions to a superfi cial char-

acter education program elicited such comments as

I think we know what honesty is, and it teaches what honesty is about but it’s 

not going to make us be honest. Just because we know what the right thing to 

do is, doing the right thing is a personal decision, and it can’t be affected by a 

character education program like this.

* * *

We mock the program. Like if Mrs. Smith tells us that we should do some-

thing then we will exaggerate it times ten. We all beat it to death. If we are 

learning compassion or something we will be so nice to each other until it is 

over and out of her sight. We just make fun of it.122

As with conveying civic knowledge and civic skills, an effective ap-

proach to instructing students about civic values— certainly for second-

ary school students— must be one that strikes them as dealing forth-

rightly with issues that affect their lives and their perceptions of what 

is really happening in the environment in which they live.123 Traits like 

honesty, compassion, and responsibility continue to be important, but 

so are dealing with difference, confronting injustice and inequities, and 

responding to the full range of moral issues with which productive citi-

zens of a contemporary democratic society must grapple. Students can 

best develop positive civic values, traits, and dispositions within a re-
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gime of civic preparation that effectively combines character values and 

democratic values within a holistic ethos that pervades the entire school-

ing environment. Students should develop and hone their civic values as 

they wrestle with the realities of diversity and equality; deliberate about 

controversial political, social, and moral issues; and work with others on 

school- based and community service and political activities.

Scott Seider, an assistant professor of education at Boston University, 

provides a number of examples of schools that have successfully created 

an ethos that implements such a holistic approach. The three Boston- 

area schools he studied combined courses that conveyed civic knowl-

edge, advisories that pressed students to grapple in a balanced man-

ner with controversial political and social issues, and school community 

meetings and assemblies that dealt with important school governance is-

sues. For example, students at Roxbury Prep engaged in exercises like 

writing letters to students in their school who were being bullied,124 then 

refl ected on their reactions to the expulsion of half a dozen of their class-

mates for drug dealing in school through performing a speech, a poem, 

and a rap before a schoolwide assembly.125 At the nearby Pacifi c Rim 

School, discussions focused on such issues as whether racism existed in 

Boston and how the numbers of students who were sent to the principal’s 

offi ce break down by gender, race, and grade, and how those patterns 

compare to law enforcement patterns outside the school.126

Traditional values like patriotism can also be taught in a way that 

rings true to contemporary issues and contemporary values. According 

to Diane Ravitch, historically American schools probably emphasized 

patriotism more extensively than the schools of other nations because 

“other nations are based on ties of blood or religion, but the United 

States is a social creation evolving  .  .  . from a shared adherence to the 

democratic ideology embedded in the Declaration of Independence and 

the Constitution.”127 During the nineteenth century, American schools 

taught “an old fashioned patriotism” that emphasized “the glory of the 

United States, the greatness of democracy and the blessings of Amer-

ican liberty.”128 Beginning in the 1890s, assimilation of growing immi-

grant populations became a dominant concern, and after World War I, 

textbooks became “strongly nationalistic.  .  .  . There was little criticism 

of American characteristics or activities.”129 These trends began to shift 

after World War II, and especially after “patriotism” became a conten-

tious issue during the Vietnam War era, as many students and teachers 

viewed the war and the government as immoral: “The Vietnam war had 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



122 Chapter Five

instilled in them the belief that to criticize the political system was the 

most important goal they could pursue.”130

The terrorist attack on September 11, 2001, however, precipitated 

a renewed sense of a “shared fate”131 among American’s diverse citi-

zens and has led many schools to adopt a more balanced approach of 

“democratic patriotism” rather than “authoritarian patriotism.”132 This 

approach emphasizes that “patriotism has three parts that educators 

should address: (1) felt attachment to society and to the ideals that the 

United States has traditionally espoused; (2) willingness to criticize and 

change aspects of the country that do not live up to those values; and 

(3) commitment to make personal sacrifi ces, when necessary, for those 

ideals and for the common good.”133 Teaching “democratic patriotism” 

is a constructive way to promote a sense of effi cacy and engagement, as 

well as bonding and bridging skills within a diverse classroom. Students 

from different racial, ethnic, and religious backgrounds can be encour-

aged to take pride in their groups’ contributions to the development of 

American democracy. From these perspectives, a teacher can then stim-

ulate meaningful discussions of the progress and the failures that Amer-

ica has experienced and is experiencing in implementing the values and 

visions of the Declaration of Independence and the Constitution. Patri-

otism taught in this way “acknowledges and promotes visions of shared 

histories, struggles, institutions, languages, and value commitments.”134 

Such an approach to patriotism— and to most other civic values, traits, 

and dispositions, if properly taught— can “bridge the gap between polit-

ical knowledge and motivation while recognizing that each school’s ca-

pacity to introduce visions of good citizenship is continually challenged 

by the particular population it serves.”135

Students can also learn in a concrete, productive way about values of 

tolerance and caring through school- based efforts to respond to bullying 

incidents. According to the U.S. Department of Education, 22 percent 

of all students aged twelve to eighteen reported being bullied at school 

in 2013, and about 7 percent reported being victims of cyberbullying.136 

Rising teen suicide rates and a spate of mass shootings in schools by stu-

dents who were victims of bullying practices led legislatures in all fi fty 

states in recent years to pass anti- bullying statutes.137 Although many 

of these laws merely exhort school districts to adopt anti- bullying pol-

icies, laws and policies in some states, like New Jersey, require school 

districts to deal proactively with incidents of bullying and harassment. 

This means not only conducting thorough investigations and imposing 
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sanctions on perpetrators but also organizing focus groups, providing 

training, and creating schoolwide safety teams that motivate students, 

staff, administrators, and parents to take tangible actions to improve the 

school climate and promote intergroup communication and understand-

ing to prevent bullying.138 Proactive initiatives of this type can effectively 

instill in students a deep understanding of, and commitment to, values of 

tolerance, and empathy for the “other.”
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Chapter Six

Advancing Civic Preparation 
through the State Courts

We all share one common interest: a future where democracy in our state continues to 

thrive and fl ourish. We all understand that the common vehicle to achieve that future is 

civic learning. — Tani G. Cantil- Sakauye, Chief Justice, California Supreme Court

Prior chapters have documented the substantial decline over the past 

half century in the schools’ efforts and effects in carrying out their 

responsibility to prepare students for civic participation. They have also 

proposed a framework and specifi c policies and practices that schools 

could adopt to fulfi ll that responsibility in the twenty- fi rst century. Poli-

ticians and educators have for years given lip service to the need to up-

grade civic education in the schools, and it is possible that the trauma of 

the current challenges to the viability of our democratic institutions will 

shock them into taking potent action to do so. In this polarized age, how-

ever, I remain skeptical that they will. Accordingly, barring the prompt 

emergence of serious sustained efforts by Congress, state legislators, and 

education leaders to revitalize civic preparation in the schools, it is in-

cumbent on the courts to take steps to ensure that the states and the fed-

eral government carry out their constitutional responsibilities to prepare 

all students to be capable citizens.

The state courts are already on record regarding the importance of 

doing so. The highest courts in thirty- two of the fi fty states have pro-

claimed that preparation for civic participation is the primary purpose, 

or one of the primary purposes, of the education clause in their state’s 

constitution. However, not one of these courts has issued any remedial 

decree that would specifi cally advance this goal.1 This does not mean 

that these judges should not, could not, or would not take such actions 
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or issue such orders. The simple fact is that the judges have not acted 

to enforce civic preparation objectives because no one has asked them 

to do so.

Although there has been extensive litigation regarding the fi nancing 

and adequacy of public education in most of the states, the chief aim 

of plaintiffs and their attorneys in these cases has been to obtain addi-

tional funding for some or all of the state’s schools. For all the reasons 

discussed in the preceding chapters, however, the time has come for liti-

gants to ask the state courts to issue appropriate remedial orders aimed 

specifi cally at the schools’ responsibility to prepare all students to be ca-

pable citizens. The substantial knowledge gaps about basic governmen-

tal institutions among American students, the low voting rates (espe-

cially among younger citizens), the sharp decline in participation in civic 

affairs, and the large civic empowerment gaps between racial and socio-

economic groups constitute compelling evidence of the need for reme-

dial action. The substantial agreement among educators, policy makers, 

and researchers on the nature of the necessary reforms provide a work-

able basis for the courts to design effective judicial decrees that can ame-

liorate these problems.

Litigation Approaches

A claim that substantial numbers of students in a particular state are 

not being properly prepared for civic participation can be raised under 

the education clauses that exist in virtually all state constitutions. Since 

most courts have already declared preparation for civic participation to 

be the primary purpose or a prime purpose of the state constitution’s ed-

ucation clause, proof that a substantial number of students are not prop-

erly being prepared to become capable citizens should, ipso facto, con-

stitute a denial of a student’s right to an adequate (or a “sound basic,” 

“thorough and effi cient,” “ample,” or “high quality”2) education as guar-

anteed by the state’s constitution. In those states that have already en-

tertained adequacy claims, the civic preparation arguments can be pre-

sented as a request for further relief, or possibly for compliance if the 

case is still pending. Or if the litigation has terminated, plaintiffs may 

fi le a new litigation based on the prior adequacy precedents.

Plaintiffs may also consider bringing such claims in states where prior 

adequacy cases have not been successful. The majority of those cases 
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were decided on justiciability or separation- of- powers grounds.3 Since 

the political questions raised and the potential remedial standards at is-

sue in a civic preparation case would differ substantially from the claims 

raised in an education adequacy case focused on fi nancial needs, courts 

in these states may now be more receptive to considering the constitu-

tional issues. For example, in a state like Georgia, which rejected educa-

tion adequacy claims in the past but where the state supreme court has 

declared that an “adequate” education at a minimum requires the state 

to provide each child the basic skills needed for “full participation in 

the political process,”4 plaintiffs may now be able to convince the court 

that there are indeed judicially manageable standards for meeting this 

objective.

A key issue in any adequacy case is the plaintiffs’ obligation to estab-

lish a causal link between the state’s actions or inactions and undesir-

able student outcomes. The fact that many schools in a large number of 

states have reduced the amount of time students spend on civics and so-

cial studies instruction, and their failure to include civics- related items 

in high- stakes tests, to equip and encourage teachers to provide proper 

instruction in media literacy, to ensure an appropriate range of extra-

curricular and experiential opportunities, and to inculcate values of tol-

erance and other essential democratic values— as well as the glaring ne-

glect of the civic empowerment gap— would provide strong and suffi cient 

evidence of the necessary causal link.

The requisite correlation here is between defi cient school  practices 

and students’ lack of appropriate civic knowledge, skills, experiences, 

and values. Although it is reasonable to expect that in the long run stu-

dents who are well educated in these areas will vote more often and more 

intelligently, and that they will engage in more civic activities, proof of 

whether or not they actually do will require focused longitudinal stud-

ies extending over many years that rarely exist at present. This type of 

evidence need not, however, be available for plaintiffs to prevail now in 

this type of case. If states have failed to adopt reasonable regulations 

and/or schools have not implemented existing regulations or adopted ac-

knowledged best practices to prepare students for capable citizenship, 

then plaintiffs will likely have met their burden of proof.

The more diffi cult challenge in these cases will be determining the 

content and contours of the remedy that a court might issue if the evi-

dence were to establish that students were not being properly prepared 

to function as civic participants. The potential remedies that might be 
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sought in these can usefully be discussed under four major headings: en-

forcement of already- articulated constitutional standards, issuance of a 

general remedial order, issuance of a specifi c remedial order, and addi-

tional remedies needed to overcome inequities in the availability of ba-

sic resources to eliminate the civic empowerment gap.

Enforcement of Already- Articulated Constitutional Standards

At least thirteen of the states that have acknowledged the constitutional 

primacy of civic preparation have also set forth constitutional standards 

that defi ne what they believe civic preparation entails. The most notable 

of these was the Kentucky Supreme Court’s delineation of the seven “ca-

pacities” that a constitutionally acceptable education should attempt to 

provide to all students. These include four “capacities” relating specif-

ically to civic preparation: “suffi cient oral and written communication 

skills to enable students to function in a complex and rapidly changing 

civilization”; “suffi cient knowledge of economic, social, and political sys-

tems to enable the student to make informed choices”; “suffi cient under-

standing of governmental processes to enable the student to understand 

the issues that affect his or her community, state, and nation”; and “suffi -

cient grounding in the arts to enable each student to appreciate his or her 

cultural and historical heritage.”5 These constitutional standards are es-

pecially signifi cant because they were adopted not only by the Supreme 

Court of Kentucky but also in whole or in part by the highest courts 

in eight other states: Alabama, Arkansas, Kansas, Massachusetts, New 

Hampshire, North Carolina, South Carolina, and Texas.6 West Virginia 

also articulated a constitutional standard similar in several respects to 

the Kentucky standards.7

Kentucky’s constitutional capacities were not cut from whole cloth by 

the justices; rather, they emerged from an extensive public engagement 

process.8 After the trial judge declared the state’s educational fi nance 

system to be unconstitutional, he appointed a select committee to advise 

him on the contemporary parameters of the education system that the 

framers of Kentucky’s state constitution had envisioned. The select com-

mittee held fi ve large- scale public meetings around the state to invite 

 input on these issues, and the committee’s recommendations centered 

on civic participation issues.9 These hearings were covered extensively 

by the press.10 The committee’s recommendations were then accepted 

by the judge and formed the basis for most of the seven capacities that 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



128 Chapter Six

he articulated and that were subsequently affi rmed by the Kentucky Su-

preme Court.

The New York Court of Appeals also articulated substantive consti-

tutional standards. It held that students are entitled to a “meaningful 

high school education” that prepares them to “eventually function pro-

ductively as civic participants capable of voting and serving on a jury.”11 

The trial court further defi ned the knowledge and skills students need 

to function productively as voters in terms of “the intellectual tools to 

evaluate complex issues, such as campaign fi nance reform, tax policy, 

and global warming,” and as jurors in terms of being able to “determine 

questions of fact concerning DNA evidence, statistical analyses, and 

convoluted fi nancial fraud, to name only three topics.”12

The New York standards were also developed through a process that 

involved substantial input from both educational experts and the public 

at large. In its fi rst Campaign for Fiscal Equity (CFE) opinion, the Court 

of Appeals articulated a “template” defi nition of sound basic education 

and made clear that it would revisit the issue when the case returned on 

appeal after the trial.13 The fi nal defi nition would be determined after 

a factual record, based on documentary evidence and expert testimony, 

was developed at trial. The trial judge’s explication of the kinds of knowl-

edge and skills students would need to act capably as voters and jurors 

resulted from extensive expert testimony on this precise issue. The fi nal 

defi nition of a “sound basic education” was also infl uenced substantially 

by a multiyear, statewide public education process that the plaintiffs ini-

tiated that allowed thousands of parents, students, teachers, school board 

members, business leaders, and the media to weigh in on these issues.14

A third example of constitutional civic preparation standards was ar-

ticulated by the Washington Supreme Court. It held that the state had 

a constitutional duty to provide an “education” that “must prepare our 

children to participate intelligently and effectively in our open political 

system to ensure that system’s survival. It must prepare them to exer-

cise their First Amendment freedoms both as sources and receivers of 

information; and, it must prepare them to be able to inquire, to study, 

to evaluate and to gain maturity and understanding.”15 The trial court 

judge expanded on this statement by also specifying that students must 

“be meaningfully equipped to learn about, understand, and evaluate the 

candidates, ballot measures, positions, and issues being debated and de-

cided in that election”; be “meaningfully equipped to read, understand, 
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comprehend, and debate the evidence, issues, and arguments presented 

to the jury for decision”; and obtain “knowledge and understanding of 

the common history, common values, and common ideals that all citi-

zens in this State share.”16 The Washington standards were informed by 

the court’s analysis of the legislature’s responses over several decades to 

a prior court order that the legislature develop detailed concepts con-

cerning what a “basic education” must entail.17

In sum, then, the highest courts in Kentucky, New York, Washington, 

and ten other states have already adopted remedial standards that, if en-

forced seriously, would require schools to revamp and upgrade their civic 

preparation efforts substantially so that students obtain extensive civic 

knowledge, develop critical analytic and deliberation skills, be exposed 

to meaningful civic experiences, and learn and appreciate common civic 

values and ideals. The attorneys for plaintiffs in past education adequacy 

cases— myself included— did not, however, ask the courts to issue reme-

dies that would deal with these matters; they asked the courts only to is-

sue orders that would increase state spending for education. The implied 

assumption behind plaintiffs’ remedial requests was that with suffi cient 

additional resources, the states would substantially improve educational 

opportunities generally, and, among other things, presumably meet the 

courts’ stated expectations for civic preparation.

The extra funds that resulted from many of these cases do not, how-

ever, appear to have been used to improve schools’ capacity to prepare 

students for civic participation. As noted by Deborah Meier, a distin-

guished New York educator, thirteen years after the verdict in the CFE 

case, “Democracy has dropped out of sight in most of the discourse 

about education reform. . . . [N]othing has changed.”18 A recent analysis 

undertaken by the Center for Information and Research on Civic Learn-

ing and Engagement (CIRCLE) at Tufts University found that there was 

no correlation between states in which plaintiffs prevailed in education 

adequacy cases and seven indicators of civic preparation that the center 

tracks (i.e., state- required civics course, civics test, state social studies as-

sessment, test plus course required, social studies standards, number of 

years of required social studies, and service learning).19 In other words, 

the fact that plaintiffs prevailed in the litigation and the fact that the 

state may have substantially increased its spending on education did not 

make any evident difference in whether or not the state took the seven 

specifi c actions to enhance civic preparation that  CIRCLE tracked.
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If the lawyers in Kentucky and in the nine other states that adopted 

standards similar to the Rose standards had asked their state supreme 

courts to order the state to take steps to ensure that all students were, 

in fact, being provided meaningful opportunities to obtain “suffi cient 

knowledge of economic, social, and political systems to enable the stu-

dent to make informed choices,” the court might have ordered the state 

to enhance its civics and social studies requirements and assessments. 

All of the state’s schools might also have had to offer a full “humanistic 

base line” of courses needed “to enable each student to appreciate his or 

her cultural and historical heritage.”

Similarly, the New York courts might have ordered the state to en-

sure that students received meaningful opportunities to develop the 

critical thinking and deliberation skills necessary “to evaluate complex 

issues, such as campaign fi nance reform, tax policy, and global warm-

ing,” and to adopt validated assessments to ensure that they did develop 

those skills. The Washington court might have ordered the state to pro-

vide students a range of in- school and out- of- school activities and expe-

riences that would allow them to be “meaningfully equipped to learn 

about, understand, and evaluate the candidates, ballot measures, posi-

tions, and issues being debated and decided in [an] election” and to un-

derstand the “common values, and common ideals that all citizens in 

[that] State share.”

Although plaintiffs in past cases did not ask the courts to issue these 

types of remedial orders, plaintiffs in future cases certainly could. If a 

set of indisputable facts about the schools’ failure to provide meaning-

ful opportunities for students to develop the skills called for in the con-

stitutional standards is established, an order might be obtained relatively 

quickly on a motion for summary judgment. The kinds of indisputable 

facts that could trigger such a rapid order might include lack of a required 

civics course, insuffi cient state social studies standards, a failure to train 

teachers to instruct students in democratic deliberation and media lit-

eracy techniques, and lack of access to a reasonable range of extracur-

ricular activities, service learning, and in- school and out- of- school civic 

experiences. Such evidence would be especially compelling if statistical 

data were to indicate that these defi ciencies had a disparate impact on 

the civic knowledge or skills of particular groups of students, such as stu-

dents living in poverty, students of color, and English- language learners.

Since the constitutional standards that would form the basis for these 
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decrees would be phrased in general terms, they would allow governors, 

legislatures, and school boards substantial discretion to determine the 

actual programs and educational strategies that should be implemented 

to enhance civics or social studies standards, improve teacher prepara-

tion, develop critical thinking skills, and provide access to a reasonable 

range of extracurricular activities to meet the court’s stated objectives.20 

Presumably, therefore, school districts or schools that favor “justice- 

oriented” approaches to civic participation could implement civic and 

political activities aimed at effecting social change, whereas those that 

are wary of such approaches could emphasize service- learning activities 

that are “participatory” but not “justice oriented.”

This implicit deference to the political branches is likely to both 

lessen political resistance to the court orders and enhance judges’ will-

ingness to issue them. The fact that these constitutional standards were 

developed after extensive public discussion and input means that public 

opinion presumably will respond favorably to remedial decrees based on 

them. Governors and legislators are not likely to take a stance against 

steps to improve civic functioning, and public opinion will also bolster 

their motivation to faithfully implement such orders. As Professor Ger-

ald Rosenberg has acknowledged, “Courts, then, may be producers of 

signifi cant social reform when their decisions are announced in a polit-

ical context of broad elite and popular support for the issue or right in 

controversy.”21

A defi nitive judicial stance would undoubtedly make civic prepara-

tion a much higher legislative and educational priority, and it would also 

engender substantially increased attention by the media and the public 

at large.22 It could thereby motivate some states to adopt even more ex-

tensive reforms than a court might actually have ordered. For example, 

in Kentucky, although the court ordered reforms only of the state’s ed-

ucation fi nance system, the state not only radically revamped its fund-

ing formulas but also totally transformed the entire statewide education 

system by overhauling its governance procedures, reorganizing school 

structures, adopting an innovative accountability system, and hiring a 

new commissioner of education.

To maximize the likelihood that the state will conscientiously com-

ply with its remedial order, the court should require the governor and/

or the legislature to fi le an annual report with the court that documents 

actions taken and progress achieved in each of the areas covered by the 
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constitutional standards.23 This would provide a formal mechanism for 

understanding the actions the state has taken to implement the order, re-

viewing the resources that have been devoted to these reforms, assessing 

results achieved to date, and revealing the state’s plans for further prog-

ress. Scrutiny of the annual report by scholars, researchers, the media, 

and the public at large will help ensure that the state offi cials fulfi ll their 

compliance responsibilities.

Issuance of a General Remedial Order

In states where courts have ruled for plaintiffs but have not articulated 

constitutional standards regarding civic preparation— and in states 

where the courts previously ruled for the defendants— plaintiffs can now 

ask the courts to articulate such standards or seek a general remedial or-

der that would require state offi cials to develop civic preparation stan-

dards, provide necessary resources to allow districts and schools to im-

plement them effectively, and assess the results of that process.

Such a general remedial order might, for example, require the state to 

do the following:

1. Establish appropriate standards for ensuring that schools provide all of their 

students meaningful opportunities to learn and acquire civic knowledge, 

skills, experiences, and values.24

2. Ensure that all schools properly implement these standards.25

3. Adopt a system of accountability to ensure that the state is making reason-

able progress toward achieving its civic preparation goals.26

Response to such an order may well be prompt and effective. A num-

ber of states currently have statutory standards that relate to civic prep-

aration or have guidelines or recommended approaches for promot-

ing civic education that have emerged from commission or task force 

reports. For example, California’s Task Force on K– 12 Civic Learning 

that the chief justice of the state supreme court had established issued 

a report that includes many of the best practices for civic preparation 

discussed in chapter 5. It explicitly rejects the state’s current approach 

to civics education that centers on a single civics course usually taught 

in the twelfth grade, and it incorporates the main principles of the 

Guardian of Democracy report.27 It sets forth the following far- reaching 

recommendations:
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• Revise the California History– Social Science Content Standards and accom-

panying curriculum frameworks to incorporate an emphasis on civic learn-

ing starting in kindergarten, so all students acquire the civic knowledge, skills 

and values they need to succeed in college, career and civic life.

• Integrate civic learning into state assessment and accountability systems for 

students, schools and districts. This will enable periodic reporting to the leg-

islature and the public on the state of students’ civic learning.

• Improve professional learning experiences for teachers and administra-

tors to help them implement civic learning in schools. Connect professional 

learning in civics to Common Core State Standards professional learning 

 experiences.

• Develop an articulated sequence of instruction in civic learning across all of 

K– 12, pegged to revised standards. At each grade level, civic learning should 

draw on the research- based Six Proven Practices listed [in the Guardian of 

Democracy report] and include work that is action- oriented and project- 

based and that develops digital literacy.

• Establish a communication mechanism so community stakeholders can eas-

ily connect with teachers and students on civic education and engagement. 

Students need to get out of the school building to practice civic engagement, 

and civic leaders need to come into schools to engage students.

• Provide incentives for local school districts to fund civic learning in Local 

Control Accountability Plans.28

The Illinois Civic Mission Coalition, an affi liate of the national Cam-

paign for the Civic Mission of Schools, has developed a creative Democ-

racy Schools initiative that requires schools to thoroughly assess the 

state of civic learning in the school and submit a detailed plan for future 

schoolwide civic learning commitments; so far, twenty- two schools have 

been recognized as “democracy schools.”29

As the California and Illinois examples demonstrate, in some states, 

there already is creative thinking about and interest in improving civic 

preparation. Other states can look to these examples, to the Guardian 
of Democracy report, or to other useful model programs like the State 

Civic Education Policy Framework issued by the Education Commission 

for the States.30

In short, there is no dearth of appropriate programmatic thinking 

about how to move forward in preparing students for civic participation. 

The real challenge is that existing standards and commission recommen-

dations are not being implemented or enforced.31 This is precisely why 
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judicial orders mandating that positive steps be taken to ensure that the 

schools adequately prepare students for civic participation are impor-

tant: they can induce the states to implement and enforce the programs 

and activities that many policy makers and educators have already con-

cluded should be put into effect.

In many ways, the impact of such an order would be similar to that of 

an order based on already- articulated judicial constitutional standards 

discussed in the previous section. Like those judicial standards, these re-

medial orders would be phrased in general terms, and they would leave 

broad areas of discretion to governors, legislatures, and school boards 

to determine the specifi c programs, activities, and resources that would 

meet the stated objectives. The proposed general remedial standards 

might, however, be more comprehensive in some cases than the already- 

articulated judicial standards, since if they were based on evidence in tri-

als that closely examined the practices that are actually needed for effec-

tive civic preparation, they might specify areas of particular concern that 

the state needs to address to put into effect meaningful opportunities for 

civic participation for all students.32

As with an order enforcing judicially developed constitutional stan-

dards, courts might issue such a remedial order quickly in response to a 

summary judgment motion if undisputed evidence demonstrates mani-

fest inadequacies in major areas affecting civic preparation. The judicial 

focus provided by a general remedial order would also make civic prepa-

ration a much higher legislative and educational priority, and would pos-

sibly lead to more extensive reforms than the court actually orders. And 

again, the state should be expected to fi le an annual public report with 

the court that would track progress and encourage compliance.

Issuance of a Specifi c Remedial Order

Because the general remedial order is phrased in broad terms, a state 

could comply by adopting and implementing a limited number of civic 

preparation programs but without dealing effectively with some of the 

most important reforms that should be undertaken. The lack of specifi c-

ity in the constitutional standards upon which such general orders would 

be based might also mean that assessing compliance and results might 

be diffi cult. Therefore, in some circumstances, where evidence of defi -

ciencies in particular areas is particularly strong, plaintiffs should con-
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sider seeking a remedial order that would require the state to rectify 

those specifi c problems.

A relevant precedent is provided by the extensive order issued by the 

New Jersey Supreme Court in the Abbott v. Burke litigation.33 Follow-

ing hearings regarding programs that “at risk” children needed to suc-

ceed academically, the New Jersey Supreme Court ordered the state 

to implement specifi cally, among other things, whole- school reforms, 

full- day kindergarten, half- day preschool programs, on- site health and 

 social  services, and summer and after- school programs. Depending 

on  the  relevant evidence, in a civic preparation case, a specifi c reme-

dial order might include some of the items discussed in the following 

sections.

ACQUISITION OF CIVIC KNOWLEDGE Ten states currently do not 

require students to take a course in civics or American government.34 

If evidence were to show that students in these states have inadequate 

knowledge of civics and governmental functioning, a court might order 

the state to require all students to take a civics course or a sequence of 

courses as a graduation requirement or to receive focused instruction in 

civics and government in required courses throughout their educational 

careers.

In those states, or in any other states where the evidence establishes 

that many students have blatantly inadequate civic knowledge, a court 

might also explicitly order the state to adopt and implement the College, 

Career, and Civic Life (C3) Framework for Social Studies State Stan-

dards,35 or similar standards that can reasonably ensure that, by the end 

of grade 12, students are able to demonstrate knowledge in areas such as 

the following:

• Analyzing the role of citizens in the U.S. political system, with attention to 

various theories of democracy, changes in Americans’ participation over 

time, and alternative models from other countries, past and present.

• Explaining how the U.S. Constitution establishes a system of government 

that has powers, responsibilities, and limits that have changed over time and 

that are still contested.

• Evaluating citizens’ and institutions’ effectiveness in addressing social and 

political problems at the local, state, tribal, national, and/or international 

level.
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• Applying civic virtues and democratic principles when working with others.

• Using appropriate deliberative processes in multiple settings.36

If the court found that adequate civic preparation required students 

to be exposed to a broad curriculum in the area of civics, history, world 

languages, social studies, economics, and the arts, and that substantial 

numbers of students were being denied reasonable access to some of 

these subjects, or that the instructional time being devoted to some of 

these subject areas was unreasonably truncated, the judges might also 

require the state to take appropriate steps to remedy these shortcomings.

ACQUISITION OF CIVIC SKILLS Especially in these times of inordi-

nate political polarization, if the judges were convinced that students 

need to develop the kinds of deliberative skills that will enable them to 

engage in discussions about important issues with people with whom 

they disagree, they might also order the state to require school districts 

to adopt appropriate policies and programs for promoting values of tol-

erance, teaching students to deal with controversial issues, and instruct-

ing them in how to identify misleading facts and false information, es-

pecially when using the Internet and social media. They might also 

specifi cally direct states to ensure that teacher training and professional 

development programs adequately deal with these issues. Because of the 

importance of the Internet and social media to the practice of such skills 

today, the court might also order the state to ensure that all students 

have access to adequately stocked libraries and computer labs and re-

ceive adequate instruction and experience in using the Internet and so-

cial media to develop appropriate research and critical reasoning skills.

ACCESS TO CIVIC EXPERIENCES The research fi ndings set forth in 

chapter 4 demonstrated that students who receive service- learning op-

portunities and participate in extracurricular activities will be better 

prepared for civic participation. Yet many states do not consider extra-

curricular activities to be required subjects, and many schools, espe-

cially in low- income areas, do not offer a reasonable range of extracur-

ricular opportunities. In times of fi scal constraint, these activities tend 

to be the fi rst to be cut back or eliminated.

Courts in many states have not as yet recognized the importance of 

these opportunities for developing interpersonal relationships and skills 

needed for civic engagement. For example, the Idaho Supreme Court 
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has held that “extra- curricular activities are not necessary elements of 

a high school career.”37 Most of the litigation that has considered extra-

curricular activities in the past has done so in the context of whether or 

not fees can be charged for these activities. No court has examined di-

rectly evidence of the strong causal links between extracurricular activi-

ties and civic participation.38 When substantial proof of this connection 

is established in a future case, a court may indeed hold that extracurric-

ular activities are integral components of public education that need to 

be available to all students. It might then order the state to ensure that at 

all times all students have access to a reasonable range of extracurricu-

lar activities such as student government, school newspapers, speech and 

debate, and other actual and simulated civic and political activities, as 

well as fi eld trips to courts, state legislatures, city councils, and other ex-

periential learning opportunities.

Twenty- eight states and the District of Columbia currently include 

some specifi c requirements or suggestions for service learning in their 

social studies or civics standards.39 For example, Maryland requires that 

“students shall complete one of the following: (1) seventy- fi ve hours of 

student service that includes preparation, action, and refl ection com-

ponents and that, at the discretion of the local school system, may be-

gin during the middle grades; or (2) a locally- designed program in stu-

dent service that has been approved by the State Superintendent of 

Schools.”40 A court might, therefore, appropriately make such specifi c 

service learning requirements mandatory or provide general guidelines 

for the state to develop and implement their own specifi c approaches to 

service learning.

DEVELOPMENT OF CIVIC VALUES If a judicial order ensures the de-

velopment and implementation of mechanisms for providing all students 

effective instruction in civic knowledge and civic skills, as well as reason-

able access to extracurricular activities and civic experiences, many of 

the civic values of responsibility, honesty, compassion, patriotism, toler-

ance, equality, and respect for the rule of law will implicitly be conveyed 

to students through their civic learning and civic experiences. Some 

judges may, however, be convinced that additional instruction in charac-

ter values and in democratic values like the rule of law and democratic 

patriotism should be made mandatory.41

For example, all states now have anti- bullying laws, but most of these 

laws have little substance. As Justin Patchin of the Cyberbullying Re-
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search Center at the University of Wisconsin writes: “Lawmakers are 

simply passing legislation for the sake of showing their communities that 

they’re concerned about bullying. . . . None of the state laws offer the re-

sources to implement effective bullying prevention programs.”42 Judicial 

intervention in this area could be particularly helpful.43 A court decree 

could require a state to implement meaningful anti- bullying procedures 

that instill values of tolerance and empathy in students and promote de-

liberative democracy by including such features as active student par-

ticipation in the development of the policies and schoolwide forums to 

discuss the policies and training of students in their implementation. A 

court decree can also ensure suffi cient and stable funding and monitor-

ing to ensure that these programs are actually implemented and have the 

intended results.44

* * *

To ensure that the state’s education system is actually providing students 

suffi cient civic knowledge, skills, experiences, and values, courts should 

also consider including in their orders a requirement that the state re-

quire assessments of civic knowledge and civic skills as graduation re-

quirements. As David Campbell has noted, “For all that scholars, policy-

makers, and the public know about performance in reading, math and 

science . . . they know very little about the civic dimension of K– 12 edu-

cation.”45 Such assessments would signal the importance of civic educa-

tion and render this area a priority for both teachers and students. They 

would also provide the court with important data on the effectiveness of 

the steps the state has taken to comply with its civic preparation orders.

Currently only two states require students to pass a specifi c civics or 

government test, and only eight states require that students pass a test 

in social studies in order to graduate from high school.46 More states 

should do so. Valid assessments of profi ciency in civic knowledge and 

skills should go beyond a limited number of questions on a standardized 

format. The federal Every Student Succeeds Act adopted in 2015 en-

courages states to develop broader measures of student success such as 

student engagement, educator engagement, student access to advanced 

coursework, or other indicators that “allow[] for meaningful differenti-

ation in school performance” and are “valid, reliable, comparable, and 

statewide.”47 These and other qualitative indicators should specifi cally 
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relate to knowledge and competencies relevant to preparation for civic 

participation.

Appropriate civic preparation assessments could also possibly include 

assessments of students’ analytic ability to deal with complex civic issues. 

An example of such a measure is the current Washington State examina-

tion that requires students to take a position on a complex subject, pro-

vide background and reasons for the position, and make explicit refer-

ences in their paper or presentation to three or more credible sources.48 

Another approach, presently used in Alberta, Canada, is to conduct sur-

veys of teachers, parents, and students to determine whether they are 

satisfi ed that students have learned the characteristics of active citizen-

ship.49 Courts might also assess the adequacy of the resources and op-

portunities that are actually being made available in the state by asking 

state defendants to answer questions like “How many [students] partici-

pated in dramatics and how many took part in service learning opportu-

nities[?]”50 or how many teachers have been trained to provide appropri-

ate instruction in dealing with controversial issues?

Reducing the Civic Empowerment Gap

Extensive inadequacies in the resources provided to schools attended 

predominantly by students of color, English- language learners and stu-

dents in poverty, together with historical and current discriminatory 

practices that result in feelings of alienation and disempowerment, have 

created what Meira Levinson has called the “civic empowerment gap.”51 

Two important levers for reducing the civic empowerment gap and help-

ing prepare all of America’s students to function productively as civic 

participants are to ensure adequate school funding and to maximize the 

benefi ts of diversity through affi rmative steps to overcome racial, ethnic, 

and socioeconomic isolation and alienation. State courts can be highly 

effective in both of these areas.

ADEQUATE SCHOOL FUNDING Adequacy and equity in the distribu-

tion of school resources are prerequisites both for ensuring the availabil-

ity of programs and services needed for civic preparation in every school 

and for bringing all students up to “a standard of ‘autonomy’ that is nec-

essary to respect the dignity of each person” and for ensuring they are 

prepared for civic participation.52Accordingly, the most obvious and fea-
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sible way that state courts can lessen the civic empowerment gap is to is-

sue additional and more extensive decrees in education adequacy cases 

to ensure that states provide suffi cient resources for the schools attended 

by large numbers of students of color, English- language learners, and 

students in poverty (including students living in rural areas and students 

growing up in depressed economic zones like the Rust Belt).

As Diana Hess writes, “It is one thing to say that students, especially 

poor students who are more likely to be students of color than White, 

need more and better democratic education. But . . . it is hard to expect 

that under- funded and under- supported schools and the students within 

them who are being attacked by the hard bigotry of inequality should 

do any better with respect to democratic education outcomes than they 

do with any other outcomes.”53 Money clearly matters. The schools at-

tended by students in poverty and students of color offer substantially 

fewer of the programs and services that are essential for preparation for 

civic participation, such as access to a full range of courses, basic instru-

mentalities of contemporary learning like computers, teachers skilled 

in instilling deliberative skills and media literacy techniques, and avail-

ability of a full range of extracurricular, service- learning, and civic ex-

periential opportunities. National data collected by the Offi ce for Civil 

Rights of the U.S. Department of Education indicates that many schools 

attended by black and Latino students still do not offer basic courses like 

Algebra II, calculus, chemistry, and Advanced Placement courses, and 

that access to instructional materials and technology is also substantially 

lacking in many of these schools.54

In twenty- three states, state and local funding combined provides the 

poorest school districts fewer per capita dollars than it does to affl uent 

school districts, even though these students have greater needs. In Penn-

sylvania, schools in the poorest areas receive on average 33.5 percent less 

per capita funding than schools in affl uent areas; in Vermont, 18.1 per-

cent less; in Missouri, 17 percent less; Illinois, 16.7 percent less; Virginia, 

16.7 percent less; and Nevada, 15.3 percent less. For the United States as 

a whole, the disparity is 15.6 percent.55 These inequities not only deny 

equal educational opportunity to the students in these schools; they also 

undermine possibilities for successful racial and class integration by 

communicating to affl uent school communities that involvement with 

these schools and their students may imperil the educational opportuni-

ties of their own students.

The adequacy litigations discussed in chapter 3 have reduced, and 
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in a few cases eliminated, disparities in funding between poor and af-

fl uent districts, and these cases have resulted in higher and more ade-

quate funding levels in many states.56 But although plaintiffs have won 

twenty- two of these litigations, defendants have prevailed in eighteen, 

and four have had mixed results.57 It is perhaps not coincidental that fi ve 

of the six states with the greatest disparities in funding between their af-

fl uent and poor districts listed above were states in which the plaintiffs 

lost (Pennsylvania, Missouri, Illinois, and Virginia) or in which no litiga-

tion had been brought (Nevada). Reconsideration by the courts in these 

states of their decisions to not even review the evidence of these fund-

ing disparities and their impact on students would go far toward ensur-

ing the resource base necessary to prepare all of these students for civic 

participation.

To create meaningful opportunities for all students to be prepared for 

capable citizenship, schools actually need to provide not only equal 

funding but also additional services and supports to some students to 

overcome past deprivations and to counter the effects of poverty. Pov-

erty creates a number of signifi cant barriers to learning and school suc-

cess, and the United States’ child poverty rate— at 20 percent— ranks 

thirty- third of the forty- one European and North and South American 

countries analyzed by UNICEF’s Offi ce of Research.58 (By way of con-

trast, the lowest poverty rates among these countries are 3.7 percent in 

Finland and 4.5 percent in Norway.)59

Fully overcoming the impediments to school success imposed by pov-

erty would, of course, require substantial improvements in the social and 

economic conditions in which children and their families live, and elimi-

nating the growing economic gaps between the haves and the have- nots 

in our society.60 Although we are not likely to see poverty and the condi-

tions that cause it eliminated in the foreseeable future, it is possible and 

feasible to ameliorate substantially the educational effects of poverty by 

taking affi rmative steps to eliminate the impediments to learning cre-

ated by conditions of poverty in the schools.61 This would entail ensuring 

access to quality prekindergarten, after- school, and summer programs, 

as well as to health services and family engagement.62 Schools that serve 

upper-  and middle- class children can count on students coming to class 

with these needs met. To be effective in leveling the playing fi eld for 

schools that serve students living in poverty, these resources must be of 

high quality and provided consistently and comprehensively. Access to 
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these critical resources for the students who need them should be con-

sidered an integral part of the right to an adequate education.

Ensuring adequate funding for all schools, including extra re-

sources for children who live in poverty, will undoubtedly require in-

creased spending on public education, although serious efforts at cost- 

effectiveness could minimize these costs substantially.63 America has, 

however, a long history of prioritizing education above all other areas of 

social welfare expenditures, as is exemplifi ed by the fact that most state 

constitutions include specifi c clauses that establish positive rights to an 

adequate education but do not have comparable clauses in regard to 

health, housing, welfare, transportation, and other important services. 

The progress that has been made in the education adequacy cases to 

date indicates that courts, legislatures, and the public at large are more 

willing to accept increased funding for educational improvement, espe-

cially when they are convinced that the money will be spent well.

Education has had a favored status throughout American history, and 

it continues to do so today, because of its centrality to the “American 

dream” ideology to which most Americans have long subscribed. The 

American dream promises individuals an equal opportunity, in accor-

dance with their individual talents and efforts, to advance materially or 

to develop their potential in whatever other ways they choose. Today, 

the “schoolhouse is the main engine to realize the [American] Dream.”64 

The American dream is a core American ideology because it reconciles 

egalitarianism and capitalist individualism by proclaiming that if all 

children are provided an equal educational opportunity to prepare for 

life’s competitive economic and social competition, then all should agree 

that the system is fair even though unequal material and status rewards 

will be the ultimate result.65

In recent years, there has been some waning of belief in the merito-

cratic aspects of the American dream,66 because the rate of upward mo-

bility for low- income families has substantially declined; in fact, there 

is less upward mobility in America today than there is in most Euro-

pean and Asian countries.67 African Americans in particular seem to 

have been losing faith in the American dream.68 Nevertheless, a major-

ity of Americans still believe that “hard work, ambition, and education 

are important for getting ahead” in the United States,69 and for many 

of the white working class whose material existence is worse than that 

of their parents, the American dream still “occupies a space in people’s 
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rhetoric reserved exclusively for the likes of Jesus Christ and George 

Washington.”70

Schools can capitalize on and enhance that faith. Providing low- 

income minority students and children of disaffected working- class fam-

ilies schools with adequate facilities and suffi cient resources can go far 

in building and revitalizing young people’s belief in the American dream 

and in creating a sense of effi cacy and empowerment and communities 

of hope, possibility, and trust within their schools.

Overall, commitment to equal educational opportunity remains strong 

in the United States. Support for publicly funded prekindergarten ser-

vices, especially for children living in poverty, is growing,71 and public 

backing for increases in educational funding continues, even as funding 

for other social services is on the decline.72 For these reasons, as well as 

because of the higher priority that state constitutions give to public edu-

cation, achieving the level of equal educational opportunity that is nec-

essary for civic preparation is fully feasible.

RACIAL, ETHNIC, AND SOCIOECONOMIC INTEGRATION Federal 

de segregation law has placed signifi cant roadblocks in the path of those 

seeking to promote thoroughgoing racial or ethnic integration in the 

schools.73 There are, however, meaningful actions that state courts can 

still take to promote integration. Indeed, despite the fact that the U.S. 

Supreme Court has held that only intentional de jure segregation violates 

the federal constitution,74 the Connecticut Supreme Court has ruled that 

de facto segregation resulting from housing patterns or any other fac-

tors is unconstitutional; it found that the schools in Hartford and twenty- 

four surrounding suburbs were unconstitutionally segregated. The par-

ties then entered into a series of consent orders that have decreased 

racial isolation and improved diversity in the Hartford- area schools.75

Although language specifi cally banning all forms of segregation does 

not appear in any state constitutions other than those in Connecticut 

and Hawaii,76 courts in other states, if convinced that diversity is essen-

tial for promoting civic preparation and overcoming the civic empow-

erment gap, could interpret the adequacy clauses in their state consti-

tutions to require states to take steps to minimize racial isolation and 

maximize conditions for diversity. Such a reading of an adequacy clause 

is not implausible. In fact, the Washington Supreme Court has said as 

much: “Admittedly, we have never explicitly held that the state constitu-
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tion requires racial integration. We have, however, been unwavering in 

holding that article IX [of the state constitution] imposes upon the State 

the paramount duty to provide an ample, general and uniform basic ed-

ucation to all children. Therefore, if it is determined that in a contem-

porary setting de facto segregated schools cannot provide children with 

the educational opportunities necessary to equip them for their role as 

citizens, then the state constitution would most certainly mandate inte-

grated schools.”77

As discussed in chapter 4, the U.S. Supreme Court decision in Par-
ents Involved in Community Schools v. Seattle School Dist. No. 1 78 in-

validated voluntary racial integration plans that took into account the 

race of individual students. However, race- conscious factors that do not 

depend on individual student assignments—like redistricting, school 

siting, revising school assignment zones, and promoting interdistrict 

school integration programs—are constitutional.79 In addition, consol-

idation of school districts,80 promoting inter- district transfer programs 

when there are empty seats in affl uent suburban schools,81 and pro-

moting housing integration projects that create viable integrated com-

munities82 all  remain viable racial integration strategies. The U.S. De-

partment of Justice and Department of Education have jointly issued a 

detailed guidance letter to school districts on a range of productive ac-

tions that districts can take, consistent with current federal law, to pro-

mote diversity and reduce racial isolation in K– 12 schools.83 A state 

court that was  convinced of the importance of civic preparation in the 

schools could   issue an  order   requiring school districts to develop poli-

cies to promote racial, ethnic, and socioeconomic diversity within these 

parameters.

In addition, Parents Involved does not prohibit plans that take into 

account the socioeconomic status of individual students. This means 

that school districts can take extensive affi rmative steps, including the 

use of numerical targets, to reduce socioeconomic isolation without run-

ning afoul of federal constitutional law. Such orders could have a signifi -

cant impact in many areas,84 not only in ensuring greater socioeconomic 

diversity but also in indirectly promoting racial and ethnic diversity, 

since students of color tend disproportionately to come from low- income 

households or communities.85

Developments in Jefferson County, Kentucky, one of the two school 

districts whose attempt to promote better racial balance in schools was 

invalidated in the Parents Involved case, illustrates what school authori-
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ties committed to diversity can still accomplish even under current legal 

strictures. Rather than abandon taking any further steps to promote di-

versity, the Jefferson County school board, with strong community sup-

port, has continued to maximize diversity in its schools within the lim-

itations imposed by the U.S. Supreme Court decision. The board has 

done this by consulting with national diversity experts, holding public fo-

rums, reviewing research on school desegregation, and redrawing school 

attendance zones to maximize economic class balance.86 By way of con-

trast, some other school districts that had in the past been successfully 

integrated have, in recent years, adopted policies that have promoted 

segregation.87

State courts’ desegregation orders can also build on the fact that de-

mographic trends are creating conditions that may be more conducive to 

successful desegregation than were the demographic patterns of past de-

cades.88 Current desegregation law was developed during a time when 

students in poverty and students of color primarily lived in urban areas 

and the surrounding suburbs were overwhelmingly white. Today more 

than half of minority students in large metropolitan areas attend sub-

urban schools, and there are more low- income people living in suburbs 

than in cities.89 Many of our urban complexes are multiracial, and “ac-

ceptance of interracial neighborhoods has clearly improved.”90 Accord-

ing to Erika Frankenberg and Gary Orfi eld, these changes “suggest 

that stable integration may be considerably more feasible now than in 

the past.”91

Amy Stuart Wells and her colleagues have found that “opinion polls 

and interview data suggest a growing number of parents are paying at-

tention to our ‘demographic destiny’ and seeking racially and cultur-

ally diverse public schools to prepare their children for a global soci-

ety.”92 These attitudes are, however, clearly less prevalent among white 

working- class parents, many of whom articulate deep resentment of and 

anger toward people of color and immigrants.93 Although the older gen-

eration of resentful working- class whites will probably retain these atti-

tudes unless and until their economic conditions are improved and sta-

bilized, affi rmative interracial experiences in schools can have a positive 

effect on the attitudes of their children.

Justin Gest found in his research among white working- class popula-

tions in the United States and Britain that “listening closely to the state-

ments of the youngest interviewees, a sort of post- racist politics is emerg-

ing.”94 He cited as examples the following statements of working- class 
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millennials whom he interviewed: “We were brought up with different 

races, [one interviewee] said. There were just as many nationalities in 

school as white . . . students. It’s the parents who don’t want to adapt. . . . 

You got different types of people, [another] said. There are people like 

me who went to diverse schools, and are used to being around people of 

different backgrounds. But then there are people who not used to it and 

need to be. And third, you got some who never met a black person in 

their lives.”95

These statements are consistent with the increasing body of re-

search that demonstrates “the role that diverse schools play in prepar-

ing students to live in a multicultural society— particularly in terms of 

promoting interracial understanding and comfort, friendship building, 

and fostering civic and democratic engagement.”96 Policy makers can 

take advantage of the increasing diversity of our population and recent 

metro- area migration patterns to “lead this increasingly diverse nation 

toward a more equal and cohesive future”97— and courts can prompt 

them to do so.

The history of school desegregation in the United States has been a 

rocky road, both in terms of school districts’ ability to maintain racial 

balances and in terms of whether political and educational leaders have 

actually sought to foster positive cross- racial relationships in the schools. 

Ansley Erikson’s detailed analysis of the history of school desegrega-

tion in the Nashville area concluded that substantial “statistical deseg-

regation” was achieved, but not true equality of opportunity or consis-

tently positive cross- racial relationships.98 Erikson notes, though, that 

“what was not tried was desegregation in the context of a robust com-

mitment to equality of educational opportunity, with careful attention to 

the quality of students’ experiences in schools and the continued effort 

toward desegregation alongside public recognition of and value for all of 

a metropolis’ communities and children.”99 She further notes that school 

desegregation has rarely been “shaped by or measured for its potential 

impact on the making of democratic citizens.”100

Past desegregation orders rose out of a bitter history of white resis-

tance in the Deep South and of implementation of busing plans that 

often undermined educational programming, resulted in constant 

reassignments, and destabilized school- community relationships by re-

quiring students to travel long distances at inconvenient times.101 Courts 
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that aim to promote racial, socioeconomic, and ethnic balancing as a 

necessary component of preparing students for civic participation can 

learn from these mistakes and forge a new path for integrating the public 

schools. The fact that most minority students and many immigrant pop-

ulations today live in the suburbs also means that the mechanisms for ef-

fectuating racial and ethnic balancing, like busing, can be less compli-

cated and less costly than in the past.

Over the past forty- fi ve years, at the same time that the courts and 

society as a whole have retreated from promoting effective racial inte-

gration, there has been broad- based support for fully integrating stu-

dents with disabilities into the public schools. Under the federal Indi-

viduals with Disabilities Act (IDEA),102 children with disabilities must 

be educated with children who are not disabled, to the maximum extent 

feasible.103 The preference for including students with disabilities in reg-

ular mainstream classes is so strong, “based on recognition of the non- 

academic value of such integration, [that it] is not overcome by a show-

ing that a special education placement may be academically superior to 

placement in a regular classroom.”104 The vast majority of students with 

disabilities are, in fact, educated in regular classes, with extra supports 

and services, as necessary.105

The recent history of special education inclusion exemplifi es how 

dramatically certain societal attitudes toward achieving true diversity 

in school settings can be changed through court orders and legislation, 

and that with support from courts, and the adoption of appropriate state 

laws and regulations, analogous gains in regard to racial and class diver-

sity can be accomplished. To do so, judicial mechanisms to integrate the 

schools and continued efforts by policy makers and educators to over-

come impediments to full inclusion of all students must be promoted 

and understood as critical components of creating a democratic school 

culture that will benefi t all students and society at large.

Courts should also enforce positive action to promote diversity in 

the burgeoning charter school sector. From school year 1999– 2000 to 

2012– 13, the number of public charter schools increased from 1.7 per-

cent to 6.2 percent of all public schools, and the total number of these 

schools increased from 1,500 to 6,100.106 This trend is continuing at an 

accelerating rate. Recent studies indicate that charter schools are more 

racially isolated than traditional public schools in virtually every state 

and large metropolitan area in the nation. In some regions, white stu-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



148 Chapter Six

dents are overrepresented in charter schools, whereas in other charter 

schools, minority students predominate and have little exposure to white 

students.107 Students with disabilities are also substantially underrepre-

sented in charter schools.108

Many charter schools in urban areas now target only low- income 

students and students of color, arguing that they can provide a higher- 

quality education for these students than can the traditional public 

schools in their neighborhoods. Indeed, some charter schools emphasize 

that they are segregated and have “the highest octane mix of poor and 

minority kids,” Frederick Hess notes, “even though just about every ob-

server thinks that” integrated schools are “good for kids, communities 

and the country.”109 The data is mixed regarding whether these segre-

gated charter schools do achieve better results in terms of scores on stan-

dardized achievement tests than traditional public schools.110 Assessed 

by the diversity experiences needed for effective civic preparation, they 

clearly are dismal failures.

State courts can substantially ameliorate this situation. They can re-

quire states to ensure that their charter laws require these schools to 

take affi rmative steps to attract a diverse body of teachers and students 

through their outreach and recruitment efforts and that they document 

these efforts. Charter schools, like all schools, should have as a central 

part of their missions not only improving students’ academic outcomes 

but also making sure that students leave their schools well prepared to 

function productively as civic participants.

State courts can also require states to reconsider the draconian dis-

ciplinary policies some school districts have adopted, including zero- 

tolerance rules and aggressive policing in schools. These practices often 

create antagonistic relationships among students and staff, and impede 

the creation of positive school climates that promote civic preparation. 

Studies have found that young adults with a history of school suspen-

sions are less likely than others to vote and volunteer in civic activities 

after high school, which suggests that suspension negatively affects the 

overall likelihood that youth will engage in future political and civic 

activities.111

* * *

In sum, then, state courts can substantially motivate and require states 

and school districts to fulfi ll their constitutional obligation to prepare 
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students to be capable citizens. As warranted by the evidence and the 

particular circumstances, they can do so by doing the following:

A. Issuing remedial decrees to enforce judicial standards regarding civic prepa-

ration in the schools that many state courts have already articulated in past 

education adequacy cases.

B. Issuing general remedial orders promoting civic preparation in the schools 

both in states that have upheld rights to an adequate education in past cases 

and in states that previously have not. Such general decrees should

1. Establish appropriate standards for ensuring that schools provide all of 

their students meaningful opportunities to acquire civic knowledge, skills, 

experiences, and values.

2. Ensure that all schools properly implement these standards.

3. Adopt a system of accountability to ensure that the state is making rea-

sonable progress toward achieving its civic preparation goals.

C. Implementing specifi c remedial orders that might, among other things, re-

quire a state to

1. Include a civics course or a sequence of courses as a graduation require-

ment, or ensure that all students receive focused instruction in civics and 

government in required courses throughout their educational careers.

2. Adopt and implement the College, Career, and Civic Life (C3) Frame-

work for Social Studies State Standards.

3. Ensure that all schools provide appropriate programs and strategies to en-

hance students’ critical analytic skills, especially in applying such skills to 

the Internet and social media.

4. Issue standards and/or guidelines for promoting the value of tolerance and 

for the use of productive discussion of controversial issues in the class-

room and ensure adequate teacher training and professional development 

of teachers to provide this instruction.

5. Ensure that all students have access to adequately stocked libraries and 

computer labs.

6. Ensure that all students have access to a reasonable range of extracurricu-

lar activities.

7. Ensure that all students have opportunities to participate in student gov-

ernment and/or actual or simulated civic and political activities.

8. Include requirements for completion of service learning experiences with 

opportunities for refl ection in its social studies or civics standards.

9. Adopt programs that effectively promote character values and democratic 

values.
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D. Remedying inequities in opportunities for civic participation by requiring the 

state to

1. Ensure that all schools have suffi cient funding and resources to provide 

their students the opportunity for a sound basic education.

2. Adopt specifi c remedies to promote racial, ethnic, and socioeconomic in-

tegration in all schools as necessary components of a school culture that 

prepares students for civic participation.
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Chapter Seven

Advancing Civic Preparation 
through the Federal Courts

Every child in the land should receive a suffi cient education to qualify him to discharge 

all the duties that may devolve upon him as an American citizen. — Congressman Sam-

uel W. Moulton, 1866

State courts decrees can do much to advance civic preparation in the 

schools, but there is also a limit to what they can accomplish. Twenty- 

two state courts have issued rulings to promote funding equity and educa-

tional adequacy, especially for students of color and students in poverty. 

In contrast, courts in eighteen states have refused to accept  jurisdiction 

or have otherwise declined to act to remedy  educational inequities and/

or inadequacies, and in the other ten states there were mixed decisions or 

no litigation has been pursued. And  although  the remedies  issued in 

many of the states in which the plaintiffs have prevailed have resulted in 

enhanced educational opportunities and improved educational achieve-

ment, other state court remedial decrees have not proved successful.

Though students in many states have benefi ted substantially from 

state court rulings, their peers in many other places have not. For ex-

ample, per- pupil expenditures in Philadelphia and Los Angeles, cities in 

states where courts have not enforced students’ right to an adequate ed-

ucation, are only 50 percent of the per- pupil expenditures in New York 

City, where state courts have enforced the right to an opportunity for 

a sound basic education.1 These spending disparities have real conse-

quences: students in New York City score substantially higher than stu-

dents in Philadelphia and Los Angeles in terms of their average reading 

and math scores on the National Assessment of Educational Progress 

(NAEP) examinations.2
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Emphasizing civic preparation issues in education adequacy cases 

may induce more state courts to fi nd for plaintiffs and issue appropri-

ate remedial orders, as discussed in the previous chapter. The impact of 

such state court litigation and the long- term sustainability of court re-

forms is tempered, however, by the failure of the U.S. Supreme Court 

to declare that there is a national right to education. As Jonathan  Kozol 

has put it, “No matter what the state in which a case takes place, the 

most important disadvantage advocates for equal education or for ad-

equate education have to face is that attorneys are unable to incorpo-

rate within their pleadings claims deriving from the U.S. Constitution— 

the only constitution that has truly elevated moral standing in the eyes 

of most Americans— and cannot, as a consequence, defend the rights 

of children in these cases as Americans.”3 Historian Carl Kaestle adds, 

“Most people in America think one has a ‘right’ to equal educational 

opportunity,”4 and “when you tell [them] that [education is not a funda-

mental right], they say, ‘It should be.’ ”5

Many members of Congress agree. At the time of the passage of the 

No Child Left Behind Act (NCLB) in 2001,6 a number of them stated ex-

plicitly that all children in the United States have a right to education:

Every child in this country has the right to a free public education. Every 

child. That is an awesome responsibility, and one that should not have to be 

shouldered by local communities alone.7

The proposal before the Senate represents an important step in the right 

direction by recognizing the right of every child to receive a high quality 

education.8

Every child in America has a right to a world- class education. This bill enacts 

the reforms and provides the resources necessary to make this right a reality.9

Indeed, one of the prime stated purposes of the NCLB— which has been 

maintained in the current Every Student Succeeds Act (ESSA), its suc-

cessor statute— is that “all children have a fair, equal, and signifi cant op-

portunity to obtain a high quality education.”10 This language arguably 

may be read to indicate that there is an implied federal right to educa-

tion, but neither Congress nor the courts have acted to implement and 

enforce it in that manner.11

Despite Congress’s rhetorical support, no such federal right to edu-

cation will be fully, fairly, and consistently enforced until and unless 
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the Supreme Court defi nitively declares that such a right does exist 

under  the U.S. Constitution. Although in the past the Court has de-

clined to  declare the existence of a federal right, it might be persuaded 

to do so if the issue were presented in the context of the schools’ respon-

sibility to prepare all students to function productively as civic par tic-

ipants.

A declaration by the U.S. Supreme Court of a federal right to an edu-

cation that adequately prepares all students for civic participation would 

have wide- ranging effects. It would focus attention and stir a national 

discussion on the importance of preparing citizens to function produc-

tively as civic participants and to participate in the political process. It 

would also highlight the extent to which schools throughout the coun-

try are presently failing to prepare their students for these important re-

sponsibilities. As the Southern Education Foundation has noted, “An 

earnest national debate about the causes and consequences of educa-

tion inequality in light of changing national demographics is long over-

due. The American people need to become involved at every level in a 

searching inquiry about the value of a quality public education to indi-

viduals, families, communities, and the nation.”12

The Supreme Court plays a unique role in American society. In our 

system, there is a special reverence for the Constitution and for the Su-

preme Court’s role in interpreting it because many of its provisions de-

rive from principles of higher law and natural law;13 in addition, the 

Court has a distinctive “educative role”14 in guiding the nation “with re-

spect to those long- term ‘value questions’ that are so vital to the mainte-

nance of a just political order.”15 The Court’s status is also enhanced by 

“the realization that there may be no other basis for uniting a nation of 

so many disparate groups. The constitution thus becomes the only prin-

ciple of order, for there is no otherwise shared moral or social vision that 

might bind together a nation.”16 The importance of the Supreme Court’s 

role in articulating basic societal values has taken on greater signifi cance 

in recent decades as political polarization has impeded the functioning 

of the congressional and the executive branches, and because for many 

people the values- infl uencing role of traditional religious, communal, 

and familial institutions has declined.

Contemporary Americans have come to look to the principled 

decision- making processes of the courts for considering fundamental 

societal issues like school desegregation,17 legislative apportionment,18 

abortion,19 the right to bear arms,20 campaign fi nance reform,21 gender 
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equity,22 and gay rights.23 Even though all citizens may not agree on the 

Supreme Court’s stance on these and other issues, the rulings tend to 

have signifi cant moral suasion, and even those who are dissatisfi ed with 

a particular judicial stance look to the Court as the ultimate authority 

to change it. Although partisan politics certainly enters into the selec-

tion of judges, and judges’ thought processes obviously are infl uenced by 

their personal values and experiences, institutionally courts are bound 

to consider issues from a principled perspective because they have to 

give explicit reasons, justifi ed in terms of the constitutional text and le-

gal precedents, for their decisions, and “this in turn requires norms or 

rules for determining what counts as a ‘good’ reason.”24

The articulation and clarifi cation of public values by the Supreme 

Court has in the past had a substantial impact on society’s attitudes and 

mores.25 For example, despite explosive initial resistance to the Court’s 

1954 school desegregation decision, over time, attitudes regarding ra-

cial integration have changed dramatically. The proportion of American 

whites who expressed approval when asked, “Do you think white stu-

dents and Negro students should go to the same schools or to separate 

schools” rose from 30 percent in the years before the Supreme Court’s 

decision to 49 percent in 1956 and 63 percent in 1963.26 Attitudes on gay 

rights and marriage equality have also changed dramatically in recent 

years, at least partially because of major decisions of the U.S. Supreme 

Court and infl uential state court opinions in Hawaii, Massachusetts, 

and elsewhere. For example, between 2001 and 2016, the percentage of 

Americans in favor of gay marriage shifted from 57 percent opposed 

and 35 percent in favor to 55 percent in favor and 37 percent opposed.27 

On an issue like the right to education, and in particular on preparing 

students for civic participation, where there is likely to be scant oppo-

sition, a clear pronouncement from the Court about the direction the 

country needs to take and how to get there would likely be enormously 

infl uential.

Relitigating Rodriguez

As discussed in chapter 2, the U.S. Supreme Court has repeatedly af-

fi rmed that the schools “are educating the young for citizenship”28 and 

that they are the places where the “fundamental values necessary for the 

maintenance of a democratic political system” are conveyed.29 However, 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Advancing Civic Preparation through the Federal Courts 155

the Court has never explicated these references or articulated a coherent 

statement of what educating students for citizenship should mean. The 

Court did, however, indicate forty- fi ve years ago in its decision in San 
Antonio Independent School District v. Rodriguez that in a future case 

it might consider whether some basic level of civic education should be 

considered a “fundamental interest” under the U.S. Constitution.30 The 

time has now come for the Supreme Court to rethink Rodriguez and an-

swer this critical question.

Constitutional claims that either involve discrimination against “sus-

pect classes” like racial minorities or that involve “fundamental inter-

ests” like freedom of speech or voting rights, get “strict scrutiny” from 

the Court. Plaintiffs have almost always won such cases because the state 

must show a “compelling state interest”— a standard that rarely can be 

met— for the Court to deny the claim. Cases that do not involve suspect 

classes or fundamental interests are given less scrutiny, and defendants 

have generally prevailed in these cases if they can show a “rational rela-

tionship” between the state action at issue and any legitimate state inter-

est. Plaintiffs lost in Rodriguez because the Court considered the Texas 

education fi nance system to be “rationally related” to the state’s interest 

in promoting local control of education, even if the system did result in 

huge disparities in educational expenditures among school districts.

In their dissents in that case, Justices Marshall and Brennan argued 

that despite the absence of any specifi c references to education in the 

U.S. Constitution, education should nevertheless be considered a funda-

mental interest. They largely based this argument on the proposition that 

citizens could not properly exercise other fundamental constitutional in-

terests like free speech and the right to vote unless they had acquired the 

basic skills “necessary for the enjoyment of the rights of speech and of 

full participation in the political process.”31 The majority of the justices 

did not dispute this proposition. They held, however, that the  Rodriguez 

plaintiffs had claimed that the large funding disparities between their 

school district and other more affl uent districts denied them equal pro-

tection of the laws, but they had not presented evidence as to whether 

their students were being denied the educational essentials they would 

need to exercise their free speech and voting rights.32

Effective exercise of First Amendment rights to free expression in the 

twenty- fi rst century does require a high level of basic education. Clearly, 

those who are “verbally empowered” are more likely to feel confi dent 

about exercising those skills in politics and to be effective when they 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



156 Chapter Seven

do.33 As Alexander Meicklejohn succinctly put it, “Far deeper and more 

signifi cant than the demand for the freedom of speech is the demand for 

education, for freeing of minds. These are not different demands. The 

one is a negative and external form of the other. We shall not understand 

the First Amendment unless we see that underlying it is the purpose that 

the citizens of our self- governing society shall be ‘equally’ educated.”34 

And, similarly, education is critical to voting and the maintenance of 

a vibrant democratic system because “nonvoting results from a lack of 

knowledge about what government is doing and where parties and can-

didates stand, not from a knowledgeable rejection of government or par-

ties. Further, it is not the poor performance of political institutions as 

much as ignorance of the institutions that is the source of many current 

discontents.”35

Potential plaintiffs who are interested in bringing this issue before 

the Supreme Court now have ample evidence to make this case. Ear-

lier chapters of this book have detailed the basic knowledge, skills, ex-

periences, and values students need today to function productively as 

civic participants capable of exercising free speech, voting, and pursuing 

other fundamental constitutional interests and how the schools can pre-

pare them for these important responsibilities. They also documented 

the extent to which in the decades since Rodriguez was decided, schools 

throughout the nation have increasingly failed to properly prepare stu-

dents for successful citizenship and the extent to which the civic knowl-

edge, skills, experiences, and values of American students have substan-

tially deteriorated.

The Supreme Court has alluded to the importance of many of the 

specifi c kinds of knowledge, skills, experiences, and values that many 

schools are neglecting or are not conveying effectively. For example, 

the Court has emphasized the importance of basic knowledge of how 

our governmental institutions function,36 and of exposing students to a 

market place of ideas, controversies, and opposing viewpoints.37 It has 

also underscored that it is important for students to take part in authen-

tic democratic experiences,”38 and that schools need to inculcate basic 

civic values,39 specifi cally including the values of tolerance and demo-

cratic deliberation.40

Potential plaintiffs who are able to offer concrete examples of specifi c 

shortcomings of their schools in all or many of these areas may well gain 

a positive response from the Supreme Court. Such school-  and state- 

specifi c facts can often be found in the extensive evidence that has been 
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developed in the forty- fi ve states where equity and adequacy cases have 

been litigated (in some states multiple times). This trove of evidence in-

cludes concrete data on many of the particular educational policy ques-

tions the Court raised in Rodriguez. The decisions in these cases also 

contain a host of relevant legal doctrines the Court can consider, and a 

range of remedial mechanisms that it uses to respond to the problems 

in this area. The adequacy cases constitute a veritable “laboratory”41 of 

the states from which litigants and the Supreme Court can extract enor-

mously signifi cant information.

Moreover, the very fact that, in the more than four decades since Ro-
driguez was decided, equity and adequacy cases have been litigated in 

forty- fi ve states and that the majority of these courts that have reviewed 

the evidence have agreed that millions of students, and especially stu-

dents in poverty and low- income students, are being denied an adequate 

education is in and of itself a convincing reason for the Supreme Court 

to revisit the issues left open in Rodriguez. As Yale professor Jack M. 

Balkin has explained, “When lots of different states from different parts 

of the country agree that these rights deserve protection, they are more 

likely to be rights with special constitutional value that all governments 

are supposed to protect.”42

Balkin cites gay rights as an example of how developments in state 

courts can infl uence the Supreme Court’s willingness to reconsider a 

constitutional issue that it had previously decided. In 1986, the Court 

held that Georgia’s sodomy law that criminalized same- sex relations did 

not violate the fundamental rights of gay men and women.43 At that time 

half the states criminalized same- sex relations. Seventeen years later, 

the Court essentially reversed this ruling, holding in Lawrence v. Texas 44 

that a statute that prohibited sexual relations among homosexuals vi-

olated their right to liberty under the due process clause of the Four-

teenth Amendment. By then only thirteen states criminalized same- sex 

relations, and the law was never enforced in criminal prosecutions.45 In 

2015, the Court went further, ruling that gay couples have a constitu-

tional right to marry.46 In that case, the Court explicitly referred to the 

signifi cance of the fact that “there has been extensive litigation in state 

and federal courts,” and it specifi cally listed in an appendix the dozens 

of cases that had discussed the issue.47

In the state court adequacy cases, the judges considered and resolved 

many of the specifi c educational issues that the Supreme Court in 1973 

was reluctant to confront. Justice Powell, writing for the majority in 
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Rodri guez, explicitly stated that the Court did not want to venture into 

areas of educational policy on which scholarly opinion was substantially 

divided: “On even the most basic questions in this area the scholars and 

educational experts are divided. . . . In such circumstances, the judiciary 

is well advised to refrain from imposing on the States infl exible consti-

tutional restraints that could circumscribe or handicap the continued re-

search and experimentation so vital to fi nding even partial solutions to 

educational problems and to keeping abreast of ever- changing condi-

tions.”48 Extensive state court litigation involving many of these issues 

has focused attention on these problems and spurred further research 

and analysis that has clarifi ed and resolved some of these issues. The 

courts’ handling of these issues has also demonstrated that judges can 

properly understand and rule on many of these complex issues of educa-

tional policy.

For example, the state courts have considered in depth one of the spe-

cifi c educational policy issues about which Justice Powell seemed most 

concerned. He stated in Rodriguez that “one of the major sources of 

controversy concerns the extent to which there is a demonstrable corre-

lation between educational expenditures and the quality of education.”49 

This question of whether “money matters” has, in fact, been extensively 

considered in virtually all of the state cases, and these litigations have 

sparked an extensive economics of education literature on the subject.50 

To a large extent, the judicial experience has resolved the core issue, with 

experts on both sides agreeing that, “of course, money matters— if it is 

spent well.”51 Some social scientists have acknowledged that the judicial 

process has clarifi ed the issues and advanced scholarly understanding in 

this area: “Courts can navigate well through (disputed) social science ar-

guments regarding educational outcomes, educational inputs (the educa-

tion production function), and the deployment of teacher inputs. More-

over, rulings themselves can offer useful guidance to researchers on 

what fi elds of inquiry are important for resolving key public policy con-

cerns, on what empirical evidence and which methodologies are deemed 

most valid, as well as indicate new areas for academic interest.”52

In addition to the strong arguments that can be made for why the Su-

preme Court should consider whether the denial of an adequate educa-

tion that prepares students for civic participation is a fundamental inter-

est entitled to strict scrutiny review, there also is an important Supreme 

Court precedent for applying here an intermediate scrutiny test that falls 

short of strict scrutiny but is more demanding than a rational relation-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Advancing Civic Preparation through the Federal Courts 159

ship. In Plyler v. Doe,53 the issue was whether children of undocumented 

immigrants were entitled to a free public education: “ [This law] imposes 

a lifetime hardship on a discrete class of children not accountable for 

their disabling status. The stigma of illiteracy will mark them for the rest 

of their lives. By denying these children a basic education, we deny them 

the ability to live within the structure of our civic institutions, and fore-

close any realistic possibility that they will contribute in even the small-

est way to the progress of our Nation.”54

The Court held that in light of the long- term implications of the de-

nial of education to these students, Texas’s policy of barring them from 

enrolling in public schools would be considered unconstitutional un-

less the state could show that the exclusion policy furthered some “sub-

stantial goal” of the state.55 It rejected the rationales for its exclusionary 

policy put forward by the state (preserving educational resources for its 

lawful residents, impact on other students, and the fact that these stu-

dents might move out of state after receiving a state- funded education) 

as being “wholly insubstantial in light of the costs involved to these chil-

dren, the State, and the Nation.”56

Most states are now denying many students in poverty and students 

of color not only opportunities to develop basic literacy skills but also 

opportunities to obtain the knowledge, skills, experiences, and values 

they need to function productively as civic participants. In doing so, 

these states are failing to prepare these students to participate in our 

“civic institutions” and are impeding their ability to “contribute in even 

the smallest way to the progress of our nation.” In light of this, the cost 

of compliance, local control of education, and other rationales that the 

state might put forward for denying adequate education for civic prepa-

ration to these students might well also be deemed “wholly unsubstan-

tial”57 and unacceptable reasons for perpetuating discrimination against 

these students.

The existence of a large civic empowerment gap between white stu-

dents and students of color may also convince the Court to reconsider 

whether these students are being denied a right to an adequate educa-

tion, even if rational relationship, the least demanding level of scrutiny 

that the Court applied in Rodriguez, is utilized in this situation. African 

American and Latino students and students living in poverty are dispro-

portionately deprived of basic educational resources and of the oppor-

tunities they need to function productively as civic participants in spe-

cifi c areas such as lack of access to relevant courses and limited access 
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to extracurricular activities.58 As a result, these students have dramati-

cally lower scores on the NAEP civics test and display more cynical atti-

tudes toward political participation,59 and they ultimately have substan-

tially lower rates of participation in civic and political activities as adults. 

The fact that some students are being denied important services that 

are, at the same time, being provided to their peers might constitute evi-

dence of a constitutional violation, even under the rational relationship 

test that the Supreme Court applies in cases that do not involve funda-

mental interests.60

In sum, then, under any of the three levels of scrutiny that the Su-

preme Court applies to claims brought under the equal protection clause 

of the Fourteenth Amendment, a strong case can be made that denial of 

an adequate education that properly prepares students for civic partici-

pation constitutes a violation of the federal constitution. Such a ruling by 

the Supreme Court would mean, in essence, that there is an enforceable 

federal right to such an adequate education even though education is not 

specifi cally mentioned in the U.S. Constitution.61

Rethinking Privileges and Immunities

The Fourteenth Amendment to the U.S. Constitution not only prohib-

its the denial to all persons of the “equal protection of the laws” but also 

states that “all persons born or naturalized in the United States are citi-

zens of the United States” and that all of them are entitled to the “privi-

leges and immunities” of the United States and of the state wherein they 

reside.62 The Court has enforced this privileges and immunities clause 

only on rare occasions, but the need for a federal right to an education 

adequate for civic participation may provide a justifi cation for the Court 

to reconsider the purpose and the contemporary relevance of this provi-

sion. Accordingly, the privileges and immunity clause may provide an al-

ternate or additional constitutional basis for the Court to hold that there 

is a federal right to education.

The Fourteenth Amendment was enacted shortly after the Civil War, 

primarily to ensure constitutional protection for newly emancipated black 

citizens, although the amendment by its terms also clearly applied gen-

erally to all citizens.63 On its face, the privileges and immunities clause 

seems to assume that all citizens possess certain inherent privileges or 

basic rights that should be considered “immune” from state abridgement. 
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According to Balkin, this is precisely what the Congress that adopted 

the amendment intended it to mean: “In 1868, ‘privileges’ and ‘immuni-

ties’ were both synonyms for rights. Generally speaking, a privilege was a 

right to do something; an immunity was protection against invasions of a 

legally protected interest.”64

In a major decision issued shortly after the amendment was enacted 

known as The Slaughter- House Cases,65 however, the Supreme Court in-

terpreted the clause in very narrow terms. The 5– 4 majority decision dis-

tinguished between citizenship of the United States and citizenship of 

a state. It deemed “citizenship of the United States” to include only the 

rights set forth in the federal constitution plus such matters as a citizen’s 

right to be able to “come to the seat of government to assert any claim 

he may have upon that government, to transact any business he may have 

with it,” and “the right to use the navigable waters of the United States, 

however they may penetrate the territory of the several States.”66

The issue in the Slaughter- House Cases was whether granting a par-

tial monopoly of the slaughtering business in New Orleans to a single 

company violated the right of employees of other companies to work in 

a profession of their choosing without unreasonable governmental in-

terference. The majority’s narrow reading of the privileges and immu-

nities clause did not encompass this claimed right, and the Court held 

that whether the butchers in New Orleans had such right as citizens of 

Louisiana was a matter to be determined by the Louisiana state courts. 

Justice Stephen Field dissented. He argued that the privileges and im-

munities clause was intended to bring within the scope of federal consti-

tutional protection all of the fundamental rights of “citizens of all free 

governments, and which have at all times been enjoyed by the citizens of 

the several states which compose the Union.”67

Because of the very narrow ruling of the Supreme Court  majority 

in the Slaughter- House Cases, the privileges and immunities clause 

has seldom been invoked by litigants in the federal courts. For the past 

150 years, virtually all the major questions regarding the existence and 

extent of rights covered by the Fourteenth Amendment have been de-

cided under the equal protection and due process clauses. Many scholars 

have, however, continued to criticize the narrow interpretation of privi-

leges and immunities in the Slaughter- House Cases. Goodwin Liu, for-

merly a professor at University of California– Berkeley Law School and 

now an associate justice of the California Supreme Court, has argued 

that the drafters of the Fourteenth Amendment understood that they 
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were creating new substantive national rights when they wrote the privi-

leges and immunities clause.

Liu closely examined the history of the enactment of the Fourteenth 

Amendment and concluded, “Beyond granting legal status to newly 

freed blacks, the citizenship clause established a national political com-

munity and made allegiance to it the primary aspect of our political 

identity.”68 Steven Calabresi, a professor at Northwestern University Law 

School, and his student Sarah Agudo agreed that the privileges and im-

munities clause was intended to be read broadly to encompass all of the 

substantive rights that were generally considered fundamental for citi-

zens in a democratic society in the nineteenth century. To understand 

exactly which rights were considered fundamental at the time, they ex-

amined all of the individual rights that were set forth in constitutions of 

the thirty- seven states in existence in 1868 when the Fourteenth Amend-

ment was ratifi ed. They found that three- quarters of those states “recog-

nized a fundamental state constitutional duty to provide a public- school 

education as a matter of their formal, positive state constitutional law.”69 

Their fi ndings also indicated that 92 percent of all Americans in 1868 

lived in states whose constitutions imposed this duty on state govern-

ment. On the basis of these facts, they concluded that “the existence of 

such a duty on government could be said to create a right on the part of 

individuals.”70

One of the current justices of the U.S. Supreme Court, Clarence 

Thomas, has also examined the history leading up to the passage of the 

Fourteenth Amendment, concluding that at the time “the terms ‘privi-

leges’ and ‘immunities’ (and their counterparts) were understood to re-

fer to those fundamental rights and liberties specifi cally enjoyed by En-

glish citizens and, more broadly, by all persons.”71 Justice Thomas has 

criticized the narrow reading of the privileges and immunities clause 

rendered by the Supreme Court in the Slaughter- House Cases, and he 

stated that the Court should be “open to reevaluating its meaning in an 

appropriate case.”72

A claim to a right to an adequate education for civic preparation 

would constitute an appropriate vehicle for reevaluating the meaning of 

the privileges and immunities clause in the twenty- fi rst century. The im-

portance of education— and, in particular, its critical role in preparing 

students to function productively as civic participants— has long been 

recognized by the Supreme Court. If convincing evidence is presented to 

the Court indicating that large numbers of students are not being prop-
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erly prepared for citizenship, then the Court might deem the privileges 

and immunities clause, which is directly tied in the constitutional lan-

guage to the attributes of citizenship, to be the most appropriate con-

stitutional provision for establishing a federal right to education ade-

quate for civic participation. An additional consideration might be that 

establishing this right under the privileges and immunities clause would 

not raise the type of precedent for “slippery slope” accretions that con-

cerned the Court in Rodriguez.73

Justices like Clarence Thomas who ground their interpretations of 

constitutional provisions in the original intent of those who drafted the 

language of the constitutional language at issue might also fi nd convinc-

ing Calabresi and Agudo’s fi ndings that education had been well estab-

lished as a fundamental right in the overwhelming majority of the states 

at the time the Fourteenth Amendment was enacted. The history of the 

common school movement, its emphasis on preparing students for citi-

zenship in our democratic society, and espousal of that view by the draft-

ers of most of the educational clauses in the state constitutions at that 

time would also support such an originalist interpretation.

Those justices who believe that the meaning of broad constitutional 

phrases necessarily must evolve in accordance with major changes in so-

ciety’s needs and values would undoubtedly take account of the immense 

importance of education in contemporary times. As a unanimous Su-

preme Court stated in Brown v. Board of Education: “Today, education 

is perhaps the most important function of state and local governments. 

Compulsory school attendance laws and the great expenditures for edu-

cation both demonstrate our recognition of the importance of education 

to our democratic society.  .  .  . It is required in the performance of our 

most basic public responsibilities, even service in the armed forces. It is 

the very foundation of good citizenship.”74 Liu writes that the framers 

of the Fourteenth Amendment “chose generic language suffi ciently elas-

tic to permit reasonable future advances through legislation and judicial 

interpretation.”75 He argues that the privileges and immunities clause 

properly understood and applied today “authorizes and obligates Con-

gress to ensure a meaningful fl oor of educational opportunity.”76

Balkin also believes that constitutional interpretation should take 

into account the evolution of needs, values, and public understanding, 

and that, therefore, the privileges and immunities clause should be re-

invigorated to meet contemporary needs. He argues that the privileges 

and immunities clause would provide a stronger basis for asserting rights 
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than the equal protection clause: “Instead of asking whether an inter-

est is a fundamental right . . . the more natural and sensible question is 

whether it is a privilege or immunity of national citizenship, part of a ba-

sic template of rights that all citizens enjoy.”77 For present purposes, we 

need not go so far. There are strong arguments for declaring the exis-

tence of a right to education under both the equal protection and priv-

ileges and immunities clauses— and also under another long- neglected 

constitutional provision, the “republican guarantee” provision of arti-

cle 4, section 4.

The Republican Guarantee Clause

Article 4, section 4, of the U.S. Constitution requires the federal govern-

ment to guarantee each of the states a “republican form of government.” 

In 1787, “republican government” connoted mainly a representative gov-

ernment based on popular sovereignty and majority rule in making and 

changing constitutions.78 Some have also argued that James Madison 

promoted the clause to minimize the infl uence of self- interested factions 

by ensuring not only the forms of republican government, but also the 

kinds of deliberative processes that are needed to make it work prop-

erly.79 In the nineteenth century, most of the states, embracing the com-

mon school movement, recognized that for the people to exercise their 

popular sovereignty effectively, republican government required the es-

tablishment of a public school system that would prepare students to be 

capable citizens. As Horace Mann put it, “Under a republican govern-

ment, it seems clear that the minimum of this education can never be 

less than such as is suffi cient to qualify each citizen for the civic and so-

cial duties he will be called to discharge.”80

A prime justifi cation for the compulsory education laws that most of 

the states adopted at the end of the nineteenth century was to ensure 

that all students receive the basic education that they need to function 

productively as republican citizens.81 The constitutions that many of the 

states adopted at that time also directly linked education to the viability 

of a republican form of government. Thus, for example, the constitution 

of Minnesota, adopted in 1857, explicitly proclaims: “The stability of a 
republican form of government depending mainly upon the intelligence 
of the people, it shall be the duty of the legislature to establish a general 

and uniform system of public schools.”82
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The republican guarantee clause has been largely ignored for the past 

two centuries primarily because of the Supreme Court’s 1849 holding 

in Luther v. Borden.83 There, the Court was asked to validate the legiti-

macy of the sitting government in Rhode Island whose bona fi des were 

being challenged. The Court held that it was for Congress, and not the 

federal courts, to determine the legitimacy of a state government.84 This 

decision has sometimes been read to mean that all issues concerning the 

constitution’s republican guarantee are “political questions” that are not 

suitable for judicial resolution. As Balkin has explained, however, the 

case does not actually stand for such a broad proposition.85 Rather, it 

holds only that claims involving federal recognition of the legitimacy of a 

state government are best determined by the political branches.

The Supreme Court has avoided applying the republican guarantee 

clause in a number of other cases involving sensitive political questions re-

garding the structure and functions of state governments,86 but the High 

Court also stated in 1992 that “perhaps not all claims under the Guar-

antee Clause present nonjusticiable political questions.”87 The Court has 

never focused squarely on the basic issue posed here as to whether the 

federal government has the authority and the responsibility under sec-

tion 4 of article 4 to ensure that all students are being provided an edu-

cation that will prepare them to exercise their First Amendment rights, 

vote knowledgeably, and otherwise carry out properly the civic responsi-

bilities of a member of a republican community. It should do so now.88

The enhanced importance of education in the twenty- fi rst century, 

combined with the extensive evidence that many of the states are not ef-

fectively carrying out their responsibilities to prepare students properly 

for citizenship, have added new signifi cance to the republican guarantee 

clause. In modern times, the broad extension of the franchise beyond the 

limited domain of white male property owners that prevailed at the time 

the Constitution was enacted requires that all citizens be well prepared 

to vote intelligently, to understand and analyze critically the glut of in-

formation that they receive daily from the media and the Internet, and to 

participate actively in a range of civic affairs.

Congress itself has recognized the need for federal intervention to 

spur the states to improve the education they are providing to many stu-

dents in enacting major education reform statutes like the Elementary 

and Secondary Education Act, NCLB, ESSA, and the Individuals with 

Disabilities Education Act (known as IDEA). These initiatives have ob-

viously not solved the problems. Accordingly, the persistent, widespread 
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failures by the states to provide an education adequate to prepare stu-

dents for capable citizenship should justify a claim that in order to guar-

antee a republican government in all of the states in the twenty- fi rst cen-

tury, the federal courts and Congress must take appropriate action to 

ensure that all students are receiving an adequate education that pre-

pares them to function productively as civic participants.89

* * *

In short, then, there is a strong case to be made that the Supreme Court 

should declare that there is a federal right to an education adequate to 

prepare students for civic participation under either the equal protection 

or privileges and immunities provisions of the Fourteenth Amendment 

or under the republican guarantee clause of article 4, section 4, or under 

all of these provisions.90 One remaining issue that needs to be addressed 

is whether, under any of these rationales, it is constitutionally appropri-

ate for the federal government to enforce a “positive” right to education 

by compelling the states to take certain actions to promote educational 

opportunities and civic participation.

All previous discussions of civic participation issues by the Court 

occurred in cases in which parents, students, or teachers were resist-

ing state actions that they claimed were inconsistent with their constitu-

tional rights. Thus, in Pierce,91 parents were objecting to a state law that 

banned attendance at private schools; in Tinker,92 students were oppos-

ing restrictions on their right to object to the war in Vietnam; in Island 
Trees,93 parents were challenging the school board’s decision to remove 

certain books from the school library; and in Plyler, the undocumented 

immigrant children were opposing a school exclusion policy.

In all of these situations, the Court was upholding the plaintiffs’ 

rights to prevent state governments from taking actions that would harm 

them rather than enforcing a constitutional right that would require 

the government to act affi rmatively to provide them substantive bene-

fi ts. The Court’s stance in these cases was consistent with the general 

under standing that “the Constitution is a charter of negative rather than 

positive liberties  .  .  .  ; [t]he men who wrote the Bill of Rights were not 

concerned that government might do too little for the people but that 

it might do too much to them.”94 Asking the court to hold that students 

have a right to an education that prepares them adequately for civic par-

ticipation would involve a “positive” right that would require the states 
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to act affi rmatively to provide adequate programs and services to meet 

this need.

Does the federal constitution allow for positive rights? Although 

much of the Constitution is oriented toward “negative” rights, there 

clearly are exceptions. As Harvard Law professor Laurence Tribe has 

noted, “Even within our largely individualistic and negative constitu-

tional scheme, however, there are exceptional rights that the constitu-

tional text itself expresses in affi rmative form. For example, the sixth 

amendment guarantees to ‘the accused’ the right to ‘enjoy . . . a speedy 

and public trial, by an impartial jury.’ . . . These commands obviously en-

tail recognition of positive and not merely negative rights.”95 Tribe also 

cites the republican guarantee clause as an example of a constitutional 

clause that on its face sets forth a positive right.

Other scholars have also pointed out that positive rights to govern-

mental assistance are implied in many traditional constitutional protec-

tions like the equal protection clause, and whether a right is perceived 

as involving action or inaction really depends on baseline assumptions 

about “the natural or desirable functions of government.”96 As Liu has 

concluded, “Neither the text nor the history of the Constitution fore-

closes a reading of its broad guarantees to encompass positive rights.”97

Tribe delineates a number of areas in which individuals cannot exer-

cise basic capacities without affi rmative governmental support. He cites 

in this regard Supreme Court rulings that require affi rmative govern-

ment actions to enable citizens to exercise their right to vote, and that re-

quire assistance of counsel for those who cannot pay for a lawyer them-

selves in criminal cases or divorce proceedings.98 He states that “access 

to basic education may well be of the same character.”99

The Remedy

Were the Supreme Court to declare education a federal right either as a 

fundamental interest under the equal protection clause, or as a substan-

tive right under the privileges and immunities, and/or republican guar-

antee clauses, it would then need to issue a remedy that would ensure 

that students in all states were being provided an adequate education to 

prepare them to function productively as civic participants. The main 

question at that point would be whether the remedy, at least in an initial 

case, should be a declaratory judgment that leaves it to Congress and the 
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state legislatures to determine the specifi c steps that need to be taken to 

enforce the right or whether the Supreme Court itself should issue spe-

cifi c decretal requirements articulating particular actions that Congress 

and/or the states need to take.

Declaratory Remedy

If the Supreme Court were to hold that there is a right to education under 

the federal constitution, it might choose to issue a declaratory judgment, 

that is, one that proclaims there is such a substantive right but leaves to 

Congress and/or state legislatures the responsibility for developing the 

specifi c mechanisms for implementing the right. This approach would 

minimize the degree of judicial intervention and reduce the potential for 

federal- state or judicial- legislative confrontations.100

A relevant precedent in this regard is the U.S. Supreme Court’s is-

suance of a declaratory judgment in a major education case involving 

the rights of English- language learners (ELLs) that precipitated exten-

sive and effective remedial action by the political branches. In Lau v. 
Nichols, the Court held that the San Francisco school system’s failure to 

provide instructional programs geared to meeting the linguistic needs of 

Chinese- speaking students denied them a meaningful educational op-

portunity.101 The Court noted: “No specifi c remedy is urged upon us. . . . 

Petitioners ask only that the Board of Education be directed to apply 

its expertise to the problem and rectify the situation.”102Accordingly, it 

remanded the case to the lower federal courts to supervise the devel-

opment of a specifi c remedy. The school board, acting on the advice of 

federal offi cials, appointed the Citizens Task Force on Bilingual Educa-

tion, which issued a report calling for bilingual and bicultural education 

wherever feasible. This plan, with some modifi cations, became the basis 

for a consent decree that was fi led in October 1975.103

Although the Supreme Court set forth no specifi c remedy in Lau, its 

declaration that ELLs had a right to meaningful educational opportu-

nities engendered a massive response from Congress, the U.S. Depart-

ment of Health Education and Welfare (HEW), and the state legisla-

tures over the following decades. The HEW’s Offi ce for Civil Rights 

issued a set of guidelines known as the “Lau Remedies.”104 The Lau 

Remedies required a school district to provide a remedial plan when-

ever it had twenty or more students of the same language group and de-

scribed the range of remedial programs considered acceptable for these 
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students. Lau also resulted in two immediate federal statutory revi-

sions— of the Equal Educational Opportunities Act of 1974105and the Bi-

lingual Education Act106— as well as numerous state legislative initiatives 

on bilingual education and programs for English- language learners, and 

follow- up litigation to enforce these statutory and regulatory provisions 

in the federal and state courts.107

A declaration of a right to an education adequate for civic participa-

tion that the Supreme Court might articulate could be something sim-

ple and straightforward as “All students are entitled to a meaningful op-

portunity to obtain the knowledge, skills, experiences, and values they 

need to function productively as civic participants in a democratic soci-

ety.” Or, building on language in NCLB, ESSA, and Rodriguez, it might 

read, “All students are entitled to a fair, equal and substantial education 

that prepares them adequately to vote, to serve on a jury, to express their 

opinions and to function capably as citizens in our democratic society.”

Those suggestions are, of course, offered for illustrative purposes 

only. The exact language that the Supreme Court might choose to artic-

ulate for this right, and any guidelines on how it should be interpreted, 

would depend on the Court’s fi ndings and conclusions from the evidence 

presented in the case before it, its analysis of relevant precedents from 

its previous decisions and from the various state courts, and suggestions 

from the parties and amicus briefs.

The specifi c reforms that might be adopted to implement such a 

broadly stated right would be determined mainly by federal and state 

policy makers and the policies, practices, and needs in each state. As 

with the follow- up to the Lau decision, Congress and the U.S. Depart-

ment of Education might choose to enact specifi c statutes, regulations, 

and/or guidelines to establish national priorities and recommended ap-

proaches regarding civic preparation and equal educational opportunity, 

which would then leave much of the development of specifi c remedies to 

the states.108 The history of both NCLB and ESSA indicates that the de-

termination of the civic preparation standards by which state efforts will 

be judged would probably be left largely to the states themselves,109 al-

though if a number of states set unreasonably low standards, over time 

there could be pressure for Congress to establish some basic national 

norms.

Compliance with the Supreme Court’s declaratory judgment and with 

any statutes or regulations issues by the federal authorities would then be 

subject to review and interpretation by the state courts or lower federal 
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courts. The Supreme Court’s declaration of a federal right to education 

might also fuel increased interest and activity in state court adequacy lit-

igations and spur state courts to issue the kind of specifi c remedies, tai-

lored to local needs, which were discussed in the previous chapter.

A decision announcing a right to education for civic preparation is 

likely to be relatively well received, in contrast to the resistance that 

arose in many parts of the country after the Supreme Court’s ruling in 

Brown v. Board of Education. As was discussed in the previous chap-

ter, many states already have promulgated, though not enforced, edu-

cational standards and policies for preparing students for civic partic-

ipation in the twenty- fi rst century; in such situations, compliance with 

the Court order might entail no more than actually implementing state 

standards or commission recommendations that state authorities had al-

ready endorsed.

Federal funding for education for the past fi ve years has averaged be-

tween 10 percent and 12 percent of total national educational expendi-

tures.110 Declaration of a federal right to education might increase that 

amount, since there could be substantial political and moral pressure for 

the federal government to assist states with low tax bases that lack the 

means to prepare their students properly for capable citizenship. Such 

action would be consistent with the proposition that a federal right to 

education is needed to ensure that all students throughout the nation, 

whether living in low- income or affl uent areas, need to be educated to 

participate capably in the American democratic system.

Today, the annual per- pupil amount spent on elementary and second-

ary education varies substantially from state to state. It ranges from a 

low of $6,555 in Utah to a high of $19,918 in New York; the national av-

erage expenditure in 2013 was $10,700, and twenty- seven states spent 

less than that amount.111 An “effort index,” calculated in terms of each 

state’s spending on education in relation to its economic productivity 

or gross state product, fi nds a range from a high effort level of 5.1 per-

cent in Vermont and West Virginia to a low effort level of 2.3 percent 

in  Delaware for 2012.112 Some states, like Arkansas and South Caro-

lina, have per- pupil expenditures below the national average,113 although 

they rank high on the effort index.114 Such states could make a strong 

case for a substantial increase in federal aid, and, historically, when fed-

eral funding has been increased for the needy, political pressures dictate 

that all other states get some increase as well.115 It is likely that increased 
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federal spending would also be accompanied by fi nancial incentives for 

states to raise their education expenditure efforts; to ensure adequate 

funding, especially for school districts with large populations of students 

of color and students in poverty; and to meet appropriate civic prepara-

tion standards. States that fail to make such efforts might face fi nancial 

or other sanctions.

Specifi c Remedies

If strong evidence of blatant inadequacies in certain areas essential to 

civic preparation is presented in a federal litigation, the U.S. Supreme 

Court could decide to issue a specifi c decree that delineates certain pol-

icies or practices that all states need to have in place in order to pre-

pare students properly for civic participation. The number of remedial 

requirements that the Court might highlight would undoubtedly be lim-

ited, and they would likely be issued in addition to a broad declaration 

of a basic right to an adequate education for civic preparation. Brown 
II,116 the remedial decision that the Court issued a year after its land-

mark 1954 desegregation ruling, is instructive in this regard.

In Brown II, the Court left to the lower federal courts the basic deci-

sions about how to dismantle segregated school systems, but it also spe-

cifi cally advised them that they should consider “problems related to ad-

ministration, arising from the physical condition of the school plant, the 

school transportation system, personnel, revision of school districts and 

attendance areas into compact units to achieve a system of determin-

ing admission to the public schools on a nonracial basis, and revision of 

local laws and regulations which may be necessary in solving the fore-

going problems.”117 In a case on the federal right to education for civic 

preparation, the Court might consider emphasizing the importance of 

such issues as ensuring access to a full range of courses and extracurric-

ular activities and encouraging service learning, as well as national ser-

vice programs.118 In light of the concerns raised during the 2016 election 

campaign, and continuing since, about the prevalence of misleading in-

formation and “fake news,” and the continuing polarization of political 

discussion in this country, the Court may also deem it essential to under-

score the schools’ responsibility to teach students the importance of fac-

tual evidence and how to identify it, to help students develop critical an-

alytic skills and how to apply these skills to information and issues they 
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encounter in the media, and especially on the Internet and social media, 

and to inculcate the value of tolerance and the ability to discuss contro-

versial issues with people who hold views different from their own.

A decision by the U.S. Supreme Court declaring that there is a fed-

eral right to an adequate education to prepare students for civic partic-

ipation should also make clear that the right applies not only to tradi-

tional public schools but also to public charter schools and to private 

schools. It should stress that adequate civic preparation requires states 

to take active steps to overcome gaps in civic preparation and civic em-

powerment among subgroups of students.

As discussed in detail in chapter 2, in Pierce v. Society of Sisters,119 

the Court upheld parents’ constitutional right to send their children to 

private schools but specifi ed that in such schools, “studies plainly es-

sential to good citizenship must be taught, and that nothing be taught 

which is manifestly inimical to the public welfare.”120 Neither in Pierce 

nor in any later decisions, however, has the Court explicated either in 

general or specifi c terms which type of studies are “essential to good cit-

izenship.” Partially because of this vacuum in constitutional direction, 

requirements regarding civic preparation in private and charter schools 

have often been minimal or nonexistent in some states, and in other 

states statutes and regulations that do speak to teacher competence and 

curriculum content in private schools and in charter schools have largely 

been unenforced.121

For this reason, the Supreme Court should set forth in broad terms 

the kinds of knowledge, skills, experiences, and values that it considers 

essential to good citizenship. It should require that states adopt and en-

force appropriate statutes and regulations that apply those precepts to 

all schools, public and private. Specifi c details of the policies and prac-

tices that these statutes and regulations would require would, of course, 

be left to the states.

As Pierce made clear almost a century ago, although private schools 

may be exempted from most state regulations, they still must adhere to 

basic civic preparation requirements, because their students, like all stu-

dents, must be in a position to contribute productively to the mainte-

nance of our democratic society. This issue takes on added importance 

in light of the current policies of the Trump administration to expand 

school choice and to encourage greater use of vouchers and other mech-

anisms for increasing the numbers of students attending private schools.

This is not to say, of course, that many private schools are not cur-
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rently doing an adequate or even a superior job in preparing their stu-

dents for civic participation. Indeed, many Catholic schools and inde-

pendent schools currently do better than the public schools in preparing 

students for civic participation.122 Some charter schools also empha-

size civic education in exemplary ways.123 However, many other pri-

vate schools and charters clearly do not.124 In particular, some religious 

private schools neglect entirely instruction in civics and social stud-

ies,125 and others inculcate values that confl ict with basic constitutional 

norms.126

State statutes in this area need not be overbearing or  interfere with 

the independent functioning of private schools and charters, but surely 

all private schools and charters must teach civics and social studies 

courses that are “substantially equivalent”127 to these types of courses 

that are (or should be) taught in the public schools, and their students 

should take part in the kinds of extracurricular, community service, and 

experiential acvities that foster important civic skills. State regulations 

should not and need not interfere with the teaching of religious texts 

or religious values in private schools or with the ability of independent 

schools to provide instruction in accordance with their educational phi-

losophies and priorities.

The Supreme Court should also specify that states have a constitu-

tional responsibility to remedy gaps in civic preparation and empower-

ment among subgroups of students. Indeed, this is the stated national 

policy as set forth both in the past in the NCLB and currently in the 

ESSA statute. In light of the rapid demographic changes that are taking 

place in our schools and in the society at large, the future of our demo-

cratic system truly will be at risk if large segments of the population con-

tinue to be treated unequally and do not feel that they are part of a com-

mon culture and share a common destiny. Constitutional expectations to 

overcome the civic engagement gap need to emphasize both equality and 

inclusion.

In particular, the Supreme Court should consider emphasizing the 

states’ duty to ensure that all schools, including schools in which stu-

dents in poverty and students of color are enrolled in large numbers, and 

schools in areas that have been detrimentally impacted by large- scale 

job losses, receive suffi cient funding to provide these students a mean-

ingful opportunity for an adequate basic education. Access to relevant 

courses, participation in extracurricular and experiential activities, and 

teaching of critical analytic skills should be made available in all schools 
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and to all students. The Court should also consider that if the opportu-

nities promised by the American dream are to be realized, students in 

poverty must be provided critical additional services, like high- quality, 

publicly funded early childhood and prekindergarten programs.

Finally, the Court needs to convey a clear message to educators and 

to the population at large that racial integration and full inclusion of all 
students are critical components of the constitutional right to adequate 

education for civic preparation. This means, at the least, that states 

should take all actions permitted under existing school desegregation 

law to promote racial balance and positive intergroup relationships in 

the schools. The Court should also reconsider in light of current needs, 

and in light of the importance of preparing students for civic participa-

tion, its holdings in some of its past major school desegregation decisions 

like Keyes v. School District No. 1,128 Milliken v. Bradley,129 and Par-
ents Involved in Community Schools v. Seattle School Dist. No. 1.130 It 

should consider whether civic preparation considerations require states 

at this time to deal with problems created by both de facto and de jure 

segregation and whether the importance of preparing students to sus-

tain our country’s democratic values and institutions constitutes a com-

pelling state interest and whether it outweighs the value of local control 

of education.

Positive statements and actions by the Supreme Court regarding the 

importance of integration and inclusion would spark fresh thinking and 

new solutions for promoting positive intergroup relations in the schools. 

A Supreme Court emphasis on the “commitment to public education as 

the center of a free society”131 might also expand democratic dialogue in 

political discourse more generally and help mitigate the political polar-

ization that stymies much of our politics today.
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The Legitimacy of the Courts’ Role
Civic education reform is, literally, essential to the continued vitality of American Con-

stitutional government as we know it. — David Souter, retired U.S. Supreme Court Justice

The arguments I have made in previous chapters for both the state 

and federal courts to ensure that schools prepare their students 

properly to become capable citizens are likely to raise two immediate re-

actions from many readers: First, is this approach legitimate? Under our 

system of separation of powers is it appropriate for courts to intervene in 

issues of education policy and administration? Second, is this approach 

plausible? Would judges agree to take on an active role in promoting 

preparation for civic participation in the schools and would policy mak-

ers and the public accept such a stance and implement any such decrees 

appropriately? In this chapter, I will respond to both of these concerns.

Legitimacy

Judicial Involvement in Policy Making

FEDERAL COURTS My call for the courts to take action to confront the 

current crisis in civic preparation in the schools may come as a surprise 

to some readers. After all, the traditional understanding of the Ameri-

can principle of separation of powers is that the formulation and imple-

mentation of public policy in areas like education are the responsibilities 

of legislatures and executive agencies. Where then do the courts fi t in? Is 

it legitimate for courts to weigh in on issues of educational policy?

A judicious policy- infl uencing role for the courts is not only legiti-

mate, it is crucial. Ever since the U.S. Supreme Court issued its land-

mark decision outlawing racial segregation in the schools in Brown 
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v. Board of Education,1 the development of major policies in education 

and in a wide variety of other areas of social policy have been shaped 

not only by the legislative and executive branches but also by the courts. 

The Court’s follow- up ruling in Brown II,2 issued a year after the ini-

tial constitutional holding, authorized the federal district courts to over-

see the implementation of school desegregation by local school districts. 

The strong stance of the federal courts on school desegregation in the 

1960s helped fuel the civil rights movement.3 Brown v. Board of Edu-
cation also initiated a “new model of public law litigation,”4 that has led 

both the federal and state courts over the past 60 years to expand their 

role beyond the traditional sphere of resolving private disputes between 

individuals and to issue broad remedial decrees that substantially affect 

the implementation of public policy.

The federal courts have promoted systemic improvements in public 

education not only in regard to desegregation but also in areas like bi-

lingual education,5 gender equity,6 school discipline,7 special education,8 

and immigrant rights.9 They have also fostered reforms in other social 

policy areas, including the deinstitutionalization of services for the de-

velopmentally disabled,10 employment discrimination,11 housing inte-

gration,12 and prison conditions.13 Brown led not only to judicial inter-

vention in a wide variety of educational and social policy domains, but 

also to the development of new judicial mechanisms for dealing with the 

complex administrative and policy issues that arise at the remedial stage 

of institutional reform litigations, such as the structural injunction,14 the 

use of special masters,15 and expanded class action procedures.16

To a large extent, this new judicial role emerged as an aspect of the 

broader expansion of governmental activities in the welfare- state era. As 

Malcolm Feeley and Edwin Rubin have explained: “[Judges] are part of 

the modern administrative state.  .  .  . And they fulfi ll their role within 

that context. Under certain circumstances that role involves public pol-

icy makings; as our state has become increasingly administrative and 

managerial, judicial policy- making has become both more necessary 

for judges to produce effects and more legitimate as a general model of 

governmental action.”17 This “new model of public law litigation” has, 

in practice, modifi ed traditional separation of powers concepts. It has 

become such an established part of the legal landscape that conserva-

tives and liberals alike routinely look to the courts to remedy legislative 

or executive actions of which they disapprove. Indeed, if “judicial activ-

ism” is defi ned in terms of declaring legislative acts unconstitutional, the 
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conservative Rehnquist Court was the most activist in American his-

tory. Until 1991, the United States Supreme Court struck down an av-

erage of about one congressional statute every two years. From 1994 to 

2004, the Court struck down 64 congressional provisions, or about six 

per year. This invalidated legislation has involved civil rights, social se-

curity, church and state, campaign fi nance, and a host of other major so-

cial policy issues.18 The Roberts Court appears to be continuing or even 

accelerating this trend. In recent years, it has undermined affi rmative 

action in elementary and high school admissions policies,19 opened the 

door to virtually unlimited support of political campaigns by wealthy in-

dividuals,20 upheld the Affordable Care Act,21 and given constitutional 

sanction to gay marriage.22

Although the U.S. Supreme Court has continued to take a stance on 

major policy decisions of the executive and legislative branches, it has 

in recent years tended to limit the scope of the lower federal courts’ in-

volvement in reviewing specifi c state policies and overseeing adminis-

trative compliance in the implementation of “new model” litigations. At 

the beginning of the desegregation era, the Court encouraged the fed-

eral district courts to supervise plans formulated by local school districts 

and to consider problems related to administration, facilities, personnel 

and revision of attendance areas.23 Beginning in the 1970s, in the face 

of strong resistance to desegregation orders, and as desegregation cases 

moved from the South to the northern and western states, the Court sub-

stantially curtailed the extent of the federal courts’ involvement in pro-

moting thoroughgoing school desegregation.24

The Court has also adopted a cautious approach to federal oversight 

of remedial decrees and consent decrees with other types of institutional 

reform litigations, such as educational services for English-language 

learners.25 Nevertheless, “the lower courts continue to play a crucial role 

in a still- growing movement of institutional reform in the core areas of 

public law practice Chayes identifi ed: schools, prisons, mental health, 

police, and housing.”26 The Supreme Court has also continued to ap-

prove such arrangements where warranted by the facts and the need. For 

example, in a recent prison litigation, the Court affi rmed a district court 

decision requiring the State of California to reduce its prison population 

to alleviate unconstitutional overcrowding conditions stating that

Courts nevertheless must not shrink from their obligation to “enforce the 

constitutional rights of all ‘persons,’ including prisoners.” . . . Courts may not 
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allow constitutional violations to continue simply because a remedy would in-

volve intrusion into the realm of prison administration.

Courts faced with the sensitive task of remedying unconstitutional prison 

conditions must consider a range of available options, including appointment 

of special masters or receivers and the possibility of consent decrees. When 

necessary to ensure compliance with a constitutional mandate, courts may 

enter orders placing limits on a prison’s population.27

An order from the U.S. Supreme Court that would prompt the schools 

to improve their civic preparation activities, as discussed in the previous 

chapter, would certainly be less intrusive into the domain of state policy 

making than was this California prison decree.

STATE COURTS Over the past half century, the state courts have also 

taken a “new model” approach on such policy issues as gay rights,28 land 

use regulation,29 special education,30 and the constitutionality and fund-

ing of charter schools.31 The area in which the state courts have been 

most active has been adjudicating challenges to the inequities and inad-

equacies of state educational fi nance systems under state constitutional 

provisions. As was discussed in more detail in chapter 3, since 1973, there 

have been litigations in 45 of the 50 states involving these issues, and in 

many states there have been multiple cases over this time period.32

As with the federal judiciary, the many state judges that have deter-

mined that constitutional or statutory provisions compel them to take 

stands on educational policy issues have also been accused of engaging 

in inappropriate “judicial activism.” These charges are even less valid 

when applied to the state courts. Historically the pejorative use of this 

term arose from resistance to the role of the federal courts in school 

desegregation cases. The facile extension of criticisms of those federal 

court interventions to educational policy interventions by state courts is, 

however, fundamentally misguided.

State court cases do not involve the federalism issues that overlay sep-

aration of powers concerns in school desegregation and other federal 

cases. In contrast to federal judges, who were sometimes “pictured as 

‘outsiders,’ rendering their controversial decisions subject to more re-

sistance than an equally controversial decision handed down by the ‘lo-

cal’ judge,”33 state court judges are usually drawn from the local politi-

cal elite and are well aware of the legal and political environment of the 

state scene. One of the reasons that state legislative leaders are more 
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prone to comply readily with state court orders in major education pol-

icy litigations is that, as one observer of the reaction of state legislators 

to a state court decree in Texas stated, “Many former colleagues sat on 

the state supreme court . . . and the state court had to face the same elec-

torate the legislature did, producing more of a ‘comfort zone’ on the part 

of the legislature.”34

Judith Kaye, former chief judge of the New York Court of Appeals, 

also noted that state court judges have a fi rmer democratic pedigree: 

“State courts are generally closer to the public, to the legal institutions 

and environments within the state, and to the public policy process. This 

both shapes their strategic judgments and renders any erroneous assess-

ments they may make more readily redressable by the People.”35 In con-

trast to federal judges who are appointed for life, state judges in 39 of the 

50 states are chosen by the public either in garden- variety partisan elec-

tions or through a variant of a retention election.36 Moreover, the con-

stitutions that state judges are called upon to interpret can be amended 

relatively easily, rendering their decisions subject to a form of “majori-

tarian ratifi cation.”37

A fi nal and highly signifi cant distinction between federal courts 

and state courts is that in key areas of state responsibility like educa-

tion, state constitutions clearly incorporate “positive rights” that call for 

the affi rmative governmental action in contrast to the greater empha-

sis on “negative restraints” of the federal constitution. The implications 

of such positive rights in state constitutions have been explained as fol-

lows by NYU law professor Helen Hershkoff: “When the state constitu-

tion mandates a specifi c purpose and thus authorizes the government to 

carry out the stated goal, the legislature and the governor have a duty to 

achieve, or at least to help promote, the constitutional mandate . . . a pos-

itive constitutional right imposes an affi rmative obligation on the state 

to realize and advance the objects and purposes for which  .  .  . powers 

have been granted. . . . Judicial review in such a regime must serve to in-

sure that the government is doing its job and moving policy closer to the 

constitutionally prescribed end.”38 The Washington Supreme Court, cit-

ing the Hershkoff article, acknowledged this distinction in its decision in 

the state’s education adequacy decision: “This distinction between pos-

itive and negative constitutional rights is important because it informs 

the proper orientation for determining whether the State has complied 

with its [education adequacy] duty in the present case. In the typical con-

stitutional analysis, we ask whether the legislature or the executive has 
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overstepped its authority under the constitution.  .  .  . This approach ul-

timately provides the wrong lens for analyzing positive constitutional 

rights, where the court is concerned not with whether the State has done 

too much, but with whether the State has done enough. Positive constitu-

tional rights do not restrain government action; they require it.”39

The fact that state courts in 60% of the education adequacy cases 

have issued rulings upholding plaintiffs’ claims indicates that most state 

judges understand and accept their constitutional responsibilities to up-

hold positive constitutional rights in appropriate cases. This does not 

mean, however, that the judges are eager to engage in wide- ranging pol-

icy making in education or any other policy areas. As Albert Rosenblatt, 

former judge of the New York Court of Appeals stated, judges act when 

they believe that “there’s a constitutional command” that is “not being 

honored by the legislators. . . . I would not call that ‘social engineering.’ I 

would call it fi delity to the constitutional command, and judges don’t do 

it cheerfully.”40

Consistent with Rosenblatt’s dictum, state court judges have been re-

luctant to extend the precedents of the education equity and adequacy 

cases to issues beyond educational funding. Thus, in recent cases, state 

appeals courts have rejected equity or adequacy claims based on alle-

gations that teacher tenure or seniority lay-off statutes had caused low- 

income and minority students to be taught by incompetent teachers,41 

that school segregation denies students an “adequate education,”42 and 

that constitutional sound basic education rights apply to students in 

charter schools.43 However, in light of the specifi c language in many state 

constitutions equating education with the preservation of democracy 

and the pronouncements of most state supreme courts that the prime 

purpose or a prime purpose of education is to prepare students for civic 

participation, state court judges may well deem adequate education for 

civic preparation to be “a constitutional command” to which they must 

affi rmatively respond.

The Justifi cation for Judicial Involvement in Policy Making

In the 1980s, my colleague Arthur R. Block and I undertook two ma-

jor empirical studies to consider the competing arguments regarding the 

legitimacy of judicial involvement in educational policy matters. Focus-

ing on comparative perspectives of institutional capacity, we studied in-
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stances of educational policy making by state courts, state legislatures, 

and a major administrative agency, the Offi ce of Civil Rights in the U.S. 

Department of Health, Education and Welfare (OCR).44 We concluded, 

among other things, that the evidentiary records accumulated in the 

court cases were more complete and had more infl uence on the actual 

decision- making process than did the factual data obtained through leg-

islative hearings. The latter tended to be “window dressing” occasions 

organized to justify political decisions that had already been made.45 

Our study also found that judicial remedial involvement in school dis-

trict affairs was both less intrusive and more competent than is gener-

ally assumed. School offi cials and experts representing both the plain-

tiffs and the state defendants generally participated in the formulation of 

reform decrees, with the courts serving as catalysts and mediators. The 

courts’ “staying power” and their ability to respond fl exibly to changed 

circumstances were also markedly more effective than the long- term re-

sponses of the legislatures and the administrative agency.46

One of the major fallacies of those who argue that courts lack the in-

stitutional capacity to deal with complex social policy issues is that they 

focus on the limitations of the judicial branch, while ignoring the com-

parable institutional shortcomings of the legislative and the executive 

branches. For example, Donald Horowitz, one of the foremost critics 

of the courts’ involvement in policy issues, catalogued a bevy of exam-

ples of alleged judicial incompetence, ranging from receiving informa-

tion in a skewed and inconsistent fashion to failing to understand the so-

cial context and potential unintended consequences of the cases before 

them.47 As Neil Komesar has pointed out, however, Horowitz’s critique 

was one- sided: “Horowitz’s study can do no more than force us to ac-

cept the reality of judicial imperfection. By its own terms it is not com-

parative, and that is far more damning than Horowitz supposes. All so-

cietal decision makers are highly imperfect. Were Horowitz to turn his 

critical eye to administrative agencies or legislatures he would no doubt 

fi nd problems with expertise, access to information, characterization of 

issues, and follow-  up. Careful studies would undoubtedly reveal impor-

tant instances of awkwardness, error and deleterious effect.”48 In the 

state court educational equity and adequacy cases, among the main crit-

icisms of judicial intervention were that the courts failed to “require[e] 

the effi cient or cost- effective use of funds.”49 As Komesar pointed out, 

however, none of these critics have even claimed that the other branches 
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of government have been more effective than the courts in ensuring the 

productive use of educational funding.

Separation of powers issues need to be looked at in a different way. 

Instead of interpreting the active involvement of courts in enforcing so-

cial and economic rights as somehow usurping the powers of the legis-

lative and executive branches, we need to realize that progress can only 

be made in complex, critical policy areas like preparation for citizenship 

through the active involvement of all three branches of government. In 

the rapidly changing political, economic, regulatory, and technological 

environment in which we now live, neither courts nor legislatures nor ad-

ministrative agencies can resolve major social problems operating alone. 

Effective policy making frequently requires continuing interchanges and 

often continuing involvement of all three branches of government.

Successful advances in implementing educational opportunity have, 

in fact, generally occurred in the past in the United States when the judi-

cial, legislative, and executive branches have managed to work together 

collaboratively. For example, in the late 1960s, extensive desegregation 

of southern schools was fi nally achieved after the courts developed de-

tailed desegregation remedies, Congress enacted the Elementary and 

Secondary Education Act and Title VI of the 1964 Civil Rights Act, 

and the Offi ce for Civil Rights actively enforced the court decrees and 

these statutes.50 Similarly, Congress enacted the extensive Individuals 

with Disabilities Education Act (IDEA) to implement the rights of stu-

dents with disabilities that had been articulated and developed by two of 

the federal district courts,51 and the IDEA continues to be enforced ac-

tively by the federal administrative agencies and by the federal and state 

courts.

In considering the role of the courts in promoting effective prepa-

ra tion of students for civic participation, analysts should assess from a 

comparative institutional perspective what functions courts can best 

under take, in collaboration with the other branches, to promote neces-

sary changes and improvements. What is needed, therefore, is a “collo-

quy”52 among the branches to accomplish this critical task. Such a collo-

quy should build on the realization that each of the three branches has 

specifi c institutional strengths and weaknesses in regard to social policy 

making and remedial problem solving. The focus, therefore, should be 

on how the strengths of each of the branches can best be jointly brought 

to bear on solving critical social problems.
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The courts’ principled approach to issues and their long- term staying 

power are essential for providing continuing guidance on constitutional 

requirements and sustained commitment to meeting constitutional 

goals. Legislatures, however, are better equipped to develop specifi c re-

form policies, and executive agencies are most effective in undertak-

ing the day- to- day implementation tasks of explaining what is required, 

why it is required, and how it can be done well. When disputes arise on 

whether specifi c mechanisms are, in fact, meeting constitutional require-

ments, judicial fact- fi nding mechanisms should be invoked because they 

tend to be more extensive, more objective, and more probing than leg-

islative or administrative fact- fi nding mechanisms. These were the es-

sential principles that informed my recommendations in the two preced-

ing chapters about the types of remedies state and federal courts should 

issue to enforce the states’ constitutional responsibility to prepare stu-

dents effectively for civic participation.

Plausibility

Although both state and federal judges do sometimes issue decisions 

and orders that directly affect policy decisions of the executive and leg-

islative  branches, most judges approach the prospect of issuing orders 

against the coordinate branches with some reluctance, and, as Judge 

Rosenblatt put it, they do not involve themselves in policy matters 

“cheerfully.” How likely then, are federal or state judges to issue orders 

enforcing the schools’ constitutional obligation to prepare students effec-

tively to be capable citizens if asked to do so? And if they should agree 

to act in accordance with the types of proposals for judicial action that I 

recommended in chapters 6 and 7, would federal and state policy makers, 

educators, and the public at large be receptive to this new assertion of ju-

dicial authority?

Judicial Reactions

If presented with a well- conceived complaint and strong evidence jus-

tifying enforcement of the schools’ constitutional obligation to prepare 

students to function productively as civic participants, I believe that 

most judges are likely to understand the issues and the need and to re-
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spond positively. Judges, because of their own professional responsibili-

ties, probably have greater awareness of the importance of civic partici-

pation than most other people. Their decisions often call upon them to 

consider and rule upon the functioning of federal state and local public 

institutions, and they often witness fi rsthand the importance of compe-

tent and active civic participation in our democratic institutions. I came 

to understand how deeply many judges are concerned about civic partic-

ipation from my own experience in serving as counsel for the plaintiffs in 

the Campaign for Fiscal Equity (CFE) litigation. I was surprised when 

the New York Court of Appeals, in its initial decision in this case, stated 

that the “sound basic education” required by the state constitution ap-

peared to mean that the schools must prepare their students “eventu-

ally [to] function productively as civic participants capable of voting and 

serving on a jury.”53 As counsel for plaintiffs I had not suggested or re-

quested such a defi nition.

Although other state courts had previously stressed the importance 

of civic participation, none had highlighted voting and jury service as 

synecdoche for civic participation. I then remembered that Judith Kaye, 

the chief judge of the New York Court of Appeals, had a particular in-

terest in promoting jury service. Her fi rst action upon attaining that of-

fi ce in 1993 had been to establish “The Jury Project,” a reexamination 

of New York’s entire jury system, from enlarging the jury pool to mak-

ing more effective use of jurors’ court time, improving juror compensa-

tion, and upgrading dilapidated juror facilities.54 She had then pressed 

the legislature to adopt the thoroughgoing reforms that the members 

of her commission had recommended. The legislature responded by, 

among other things, eliminating automatic exemptions for doctors, law-

yers, mothers, mayors, and governors55 and making jury service a more 

satisfying experience for the vastly larger number of citizens who now do 

serve as jurors.

Judge Kaye had a fi rm belief that service on a jury was a prime civic 

responsibility in which all citizens should take part. After she had re-

tired from the bench, I had an opportunity to ask her why the court had 

put such a strong emphasis on civic participation and on jury service in 

particular. She answered, “We used the examples of voting and serving 

on a jury to illustrate what it means to be a productive citizen . . . the con-

cept of the jury is very clear from the civic engagement point of view.”56 

One might also speculate that the Court of Appeals’ judges had a partic-
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ular interest in improving the educational preparation of jurors, since a 

signifi cant part of their time is spent reviewing jury verdicts.

The judges of the New York Court of Appeals are not the only state 

jurists who are personally committed to promoting civic participation. 

Tani G. Cantil- Sakauye, Chief Justice of the California Supreme Court, 

recently established a statewide “civic learning initiative” in order to 

promote “a broad and far- reaching effort to improve civic awareness, 

learning, and engagement in California.”57 As part of this effort, she ap-

pointed a Task Force on K– 12 Civic Learning58 and a “Power of Democ-

racy Steering Committee” that includes representatives of all three lev-

els of the California courts, the state and local bar associations, as well 

as state and local education organizations that are also actively support-

ing the initiative.59 Cantil- Sakauye also joined the State Superinten-

dent of Public Instruction in establishing an annual Chief Justice’s Civic 

Learning Award that recognizes public high schools for their achieve-

ments in civics education.60

Court systems in other states have created similar civics education 

initiatives. For example, the Alaska court system works with local bar 

associations and other groups to offer “educational programs that help 

students better understand our legal system and the rights and responsi-

bilities of citizenship.” Twice a year, the Arkansas Supreme Court orga-

nizes “appeals on wheels” where local students of all ages attend oral ar-

guments and over 100 judges visit classrooms as part of a civics outreach 

program. Members of the Maryland judiciary take part three times a 

year in a Civics and Law Academy that engages young people of mid-

dle school and high school age in learning about law and civil society.61 

In Boston, students tackle age- appropriate legal issues regarding the Bill 

of Rights and how constitutional protections apply in public schools, and 

ultimately try cases in real courtrooms before federal or state judges and 

juries made up of community members.62

Federal judges also actively promote civic preparation. For example, 

Robert A. Katzmann, chief judge of the federal Second Circuit Court 

of Appeals, in his 2014 “state of the circuit” address proposed a circuit- 

wide program of public engagement and civic education designed to 

bring classes of schoolchildren and individuals of all ages, backgrounds, 

and experiences into the circuit’s courthouses by offering innovative and 

educational programs and participatory events.63

Former U.S. Supreme Justice Sandra Day O’Connor, after retiring 
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from the bench, established an institute that promotes young people’s 

preparation for citizenship. She was motivated by her strong belief that 

“[s]ecuring the future of our democracy requires teaching the next gen-

eration to understand and respect our system of governance, and then 

passing that knowledge and passion along to the next generation.”64 The 

Sandra Day O’Connor Institute advances this goal through civics educa-

tion and leadership development, debates, moderated public discussions, 

internships, and fellowships65— and through a widely distributed web- 

based education project disseminated by a sister organization created by 

O’Connor called iCivics. Among other tools, iCivics offers online games 

that are linked to clear learning objectives and integrated with lesson 

plans and support materials. The games teach students how the institu-

tions of government work by having them step into the roles of a judge, 

a member of Congress, a community activist fi ghting for local change, 

or even the President of the United States.66 U.S. Supreme Court Justice 

Sonia Sotomayor is now a member of the board of iCivics, and Justices 

Anthony Kennedy and Neil Gorsuch have also evidenced a deep interest 

in civic education.67

As these examples show, many judges have a special interest in pro-

moting civic preparation and civic participation. This recognition may 

result from judges’ regular involvement with cases that require them to 

think deeply about the functioning of governmental institutions and the 

importance of citizens’ rights. In cases involving constitutional rights, 

regulatory authority, legislative intent, powers of public offi cials, voting 

issues and, of course, in reviewing jury verdicts, judges must constantly 

review the workings of the American democratic system. Courts’ active 

sponsorship of civic outreach activities is one of judges’ best opportu-

nities to communicate to the public their often strongly held beliefs on 

civic matters. The emphasis on youth education in these programs dem-

onstrates the judges’ understanding of the importance of educating stu-

dents at an early age about their civic opportunities and responsibilities.

Critics of judicial involvement in social policy making often empha-

size that, in most of these situations, judges are “generalists” who lack 

suffi cient knowledge and experience to make informed decisions in spe-

cialized policy areas.68 In regard to matters of civic participation, how-

ever, judges are specialists by the very nature of their own daily profes-

sional experiences. As the broad scope and number of federal and state 

cases involving equal educational opportunity indicate, judges generally 

tend to be more involved with cases dealing with public education than 
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with most other social policy areas. Education cases that focus on pre-

paring students for civic participation are even more likely to attract ju-

dicial interest and understanding.

Policy Maker, Educator, and Public Reactions

The reactions of policy makers, educators, and the public at large ob-

viously infl uence compliance with and the effectiveness of court reme-

dies in cases that deal with public policy. The federal courts’ attempt to 

implement Brown v. Board of Education during the initial desegrega-

tion era met fi erce resistance from many policy makers, educators, and 

white parents.69 Eventually, southern schools were largely desegregated, 

in spite of this resistance; however, the battle may have infl uenced the 

Supreme Court’s subsequent reluctance to continue to press diligently to 

integrate public schools in the North and the West. State courts have met 

less resistance from educators and the public in their efforts to promote 

greater equity and adequacy in school funding, but, in some of these 

cases also, state legislators have delayed, resisted, or neglected compli-

ance with the courts’ orders.70

Judicial decrees that courts may issue in cases focused on civic prep-

aration issues are less likely to generate offi cial or public disapproval or 

resistance. As discussed in chapters 6 and 7, the substance of these de-

crees would likely be goals, policies, and practices to which most pol-

icy makers and most educators already subscribe but have failed to pri-

oritize or to put into actual practice. Many of policy suggestions that 

I have set forth in this book are also recommended, for example, by 

the Guardian of Democracy report,71 which has been endorsed by the 

American Bar Association’s Division for Public Education, members of 

Congress, and a broad array of educators and civic groups. Judicial or-

ders that motivate and oblige schools and states to put into effect policies 

and practices that they already support are not likely to engender strong 

opposition.

As noted in chapter 7, most Americans already believe that there is 

a right to education under the federal constitution. A declaration by the 

U.S. Supreme Court that makes that perception a legal reality in the 

context of ensuring schools adequately prepare their students for capa-

ble citizenship would likely be welcomed. The public at large strongly 

supports the concept of civic education,72 and the constitutional impri-

matur that preparation for citizenship would gain by affi rmative declara-
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tions and enforcement actions by the U.S. Supreme Court and the state 

courts would energize many citizens to demand that policy makers and 

educators put in place the schooling reforms that are necessary to pre-

pare all students properly for civic participation.

Throughout this book I have emphasized civic preparation policies 

and practices that relate directly to contemporary needs. I have also em-

phasized that schools and courts need to develop policies and practices 

that resonate with the experiences and civic needs of students from all 

races, religions, genders, economic classes, and sexual orientations, and 

that this can be done in a manner that respects, but transcends, ideologi-

cal differences. Civic education that is implemented in this way can ori-

ent many more students to approach the kinds of political issues they 

will confront as voters with knowledge and critical judgment, and to en-

gage with others who have differing views with greater understanding 

and empathy.

Strong judicial endorsements of civic values like tolerance of opinions 

with which one disagrees, the importance of deliberative  democracy, and 

an emphasis on factual accuracy can positively affect the civic capacities 

of the current generation of students as they come of age. Such judicial 

action might also have an immediate ameliorative impact on political 

polarization and use of misleading and false information to further po-

litical ends by bringing to the fore the realization that democratic insti-

tutions cannot be sustained without their citizens’ active, intelligent civic 

involvement and by inspiring the public to demand that the media and 

our politicians begin to act in accordance with these understandings. In 

this way, schools in our time could truly become, in the words of former 

Supreme Court Justice Felix Frankfurter, “the most powerful agency for 

promoting cohesion among a heterogeneous democratic people.”73

A constructive dialogue on preparation for civic participation in-

spired by the courts might also lead to a broader understanding that to 

maintain our democracy the United States ultimately will have to con-

front “the importance of [eliminating] status hierarchies or signifi cant 

disparities of resources.”74 A sustainable democracy must, to a large ex-

tent, be a well- functioning community. Meaningful civic participation 

requires that all citizens have the minimal economic means and the ba-

sic social supports they need to develop social trust and a sense of ef-

fi cacy that enables and motivates them to participate effectively in po-

litical and civic affairs.75 The huge economic gaps that currently exist 
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between the haves and the have- nots in our society create economic in-

stability and racial resentments and allow for a small elite to dominate 

political institutions. These patterns are incompatible with the mainte-

nance of a viable democratic culture. Judicial decrees that promote pro-

visions for civic preparation and the broader dialogues that they inspire 

may also cause many more citizens and political leaders to refl ect and 

act upon these fundamental realities.
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Notes

Introduction

1. Fake news was so prevalent during the presidential campaign that in the fi -

nal three months, the top- performing fake election news stories on Facebook 

generated more engagement than the top twenty stories from major news outlets, 

such as New York Times, Washington Post, Huffi ngton Post, and NBC News. 

Craig Silverman, This Analysis Shows How Fake Election News Stories Out-
performed Real News on Facebook, BuzzFeed News (Nov. 16, 2016), https:// 

www .buzzfeed .com/ craigsilverman/ viral -    fake -    election -    news -    outperformed -    real 

-    news -    on -    facebook ?utm _term = .faXvML98g # .sx2WOgVv7. Reliance on false 

information and reluctance or inertia to overcome it has been a major factor 

in American politics for decades. See Jennifer L. Hochschild & Katherine 

Levine Einstein, Do Facts Matter? Information and Misinformation in 

American Politics (2015).

2. Justice Sandra Day O’Connor, foreword to Campaign for Civic Mission 

of the Schools, No Excuse: Eleven Schools and Districts That Make Pre-

paring for Citizenship a Priority and How Others Can Do It Too 5 (2010), 

available at https:// www .americanbar .org/ content/ dam/ aba/ migrated/ publiced/ 

LabReport _Booklet _August _2010 .authcheckdam .pdf.

3. Remarks of Frederick Hess, director of education policy studies at the 

American Enterprise Institute at Teachers College symposium Education: The 
Public Good or the Individual Good: A Conversation About the Next Four 
Years, Teachers College, Columbia University (Mar. 24, 2017). For analyses of 

the plight and accumulated resentments of the white working class, see Justin 

Gest, The New Minority: White Working Class Politics in an Age of Im-

migration and Inequality (2016); J.D. Vance, Hillbilly Elegy: A Memoir of 

a Family and Culture in Crisis (2016); Arlie Russell Hochschild, Strang-

ers in Their Own Land: Anger and Mourning on the American Right 
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(2016); Thomas Frank, What’s the Matter with Kansas: How Conserva-

tives Won the Heart of America (2004).

4. Gabriel A. Almond & Sidney Verba, The Civic Culture: Political At-

titudes and Democracy in Five Nations 9 (1963).

5. Alan Taylor, The Virtue of an Educated Voter, Am. Scholar, Autumn 

2016, at 18– 27, available at https:// theamericanscholar .org/ the -    virtue -    of -    an 

-    educated -    voter/ #.

6. Lorraine M. McDonnell, Defi ning Democratic Purposes, in Rediscover-

ing the Democratic Purposes of Education 1, 2 (Lorraine M. McDonnell, 

P. Michael Timpane & Roger Benjamin eds., 2000).

7. Quoted in Steve Farkas & Ann M. Duffett, High Schools, Civics 

and Citizenship: What Social Studies Teachers Think and Do (Am. En-

ter. Inst., Sept. 2010), at 1, available at https:// www .aei .org/ wp -    content/ uploads/ 

2014/ 09/ High -    Schools -    Civics -    Citizenship -    Full -    Report .pdf.

8. There has been a decline in the number and frequency of civics profes-

sional development programs that are available to civics educators and in 

 funding both for teachers to attend and for providers to offer appropriate pro-

fessional development programs. See Rebecca Burgess, Civic Education 

Professional Development: The Lay of the Land (Am. Enter. Inst., Mar. 

2015), at 1, available at https:// www .aei .org/ wp -    content/ uploads/ 2015/ 03/ Civics 

-    Education -    Professional -    Development .pdf.

9. Farkas & Duffett, supra note 7, at 3.

10. This performance level was not signifi cantly different from the results in 

2010. See New Results Show Eighth Graders’ Knowledge of U.S. History, Ge-
ography, and Civics, The Nation’s Report Card, available at https:// www 

.nationsreportcard .gov/ hgc _2014/ #.

11. See, e.g., Robert Putnam, Bowling Alone: The Collapse and Revival 

of American Community 254 (2000).

12. See, e.g., Diana E. Hess, Controversy in the Classroom: The Demo-

cratic Power of Discussion 35 (2009).

13. See, e.g., Diana C. Mutz, Hearing the Other Side: Deliberative Ver-

sus Participation Democracy (2006).

14. See, e.g., Michael A. Rebell, Jessica R. Wolff & Joseph R. Rogers, 

Jr., Deficient Resources: An Analysis of the Availability of Basic Educa-

tional Resources in High- Needs Schools in Eight New York State School 

Districts (Campaign for Educ. Equity, 2012), http:// www .equitycampaign .org/ 

publications/ essential -    and -    defi cient -    resources/.

15. See, e.g., Richard Weissbourd, The Parents We Mean to Be: How 

Well Intentioned Adults Undermine Children’s moral and Emotional 

Development 116 (2009); William Damon, Failing Liberty: How We Are 

Leaving Young Americans Unprepared for Citizenship in a Free Society 

(2011).
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16. See Ioana Literati & Neta Kliger- Vilenchik, Formative Events, Networked 
Spaces, and the Political Socialization of Youth, in A Networked Self: Birth, 

Life, Death (Zizi Papacharissi ed., forthcoming 2018). See also Henry Jenkins 

et al., Confronting the Challenges of Participatory Culture: Media Ed-

ucation for the 21st Century 10 (2006), available at https:// www .macfound 

.org/ media/ article _pdfs/ JENKINS _WHITE _PAPER .PDF.

17. See, e.g., Meira Levinson, No Citizen Left Behind (2012).

18. Richard D. Kahlenberg & Clifford Janey, Putting Democracy Back Into 
Public Education 13 (Century Found., 2016), available at https:// s3 -    us -    west 

-    2 .amazonaws .com/ production .tcf .org/ app/ uploads/ 2016/ 11/ 10195924/ Putting 

-    Democracy -    Back -    into -    Public -    Education1 .pdf (citing Pew Research Center 

fi ndings). The authors also point out that the polarization among voters in the 

United States is becoming increasingly pronounced. In the presidential election 

of 1976, 27 percent of voters lived in so- called landslide counties— counties in 

which the winning presidential candidate won by twenty points or more. By the 

2004 election, that number had reached 48 percent. Id. at 6. For an insightful 

discussion of the role Fox News has played in developing these tendencies, see 

Marc S. Tucker, Trump, Fox News, and Educating the American Voter, Educ. 

Wk., Sept. 21, 2016, at 20, 24. President Barack Obama quipped, “If I watched 

Fox, I wouldn’t vote for me,” quoted in David Remnick, It Happened Here, New 

Yorker, Nov. 28, 2016, 54, at 58.

19. Stanford History Educ. Grp., Evaluating Information: The Corner-

stone of Civic Online Reasoning 4 (2016).

20. Id. at 5. “Last year, Leu’s New Literacies Research Lab at the University 

of Connecticut found that fewer than 4% of 7th graders could correctly iden-

tify the author of online science information, evaluate that author’s expertise 

and point of view, and make informed judgments about the overall reliability of 

the site they were reading.” Benjamin Herold, Fake News’ Bogus Tweets Raise 
Stakes for Media Literacy, Educ. Wk., Dec. 8, 2015, at 12, available at http:// www 

.edweek .org/ ew/ articles/ 2016/ 12/ 08/ fake -    news -    bogus -    tweets -    raise -    stakes -    for 

.html. There also appears to be a substantial gap in online reading skills based 

on income inequality. See Donald J. Leu et al., The New Literacies of Online 
Research and Comprehension: Rethinking the Reading Achievement Gap, 50 

Reading Res. Q. 37– 59 (2015).

21. Sam Wineburg & Sarah McGrew, Why Students Can’t Google Their 
Way to the Truth, Educ. Wk., Nov. 1, 2016, at 11, 22, 28, available at http:// www 

.edweek .org/ ew/ articles/ 2016/ 11/ 02/ why -    students -    cant -    google -    their -    way -    to .html.

22. See, e.g., N.D. Const. art. VIII, § 1: “A high degree of intelligence, pa-

triotism, integrity and morality on the part of every voter in a government by 

the people being necessary in order to insure the continuance of that govern-

ment and the prosperity and happiness of the people, the legislative assembly 

shall make provision for the establishment and maintenance of a system of pub-
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lic schools which shall be open to all children of the state of North Dakota and 

free from sectarian control.” See also N.H. Const. pt. 2, art. 83: “Knowledge and 

learning, generally diffused through a community, being essential to the pres-

ervation of a free government; and spreading the opportunities and advantages 

of education through the various parts of the country, being highly conducive to 

promote this end; it shall be the duty of the legislators and magistrates, in all fu-

ture periods of this government, to cherish the interest of literature and the sci-

ences, and all seminaries and public schools.”

23. Campbell Cty. Sch. Dist. v. State, 907 P.2d 1238, 1259 (Wyo. 1995).

24. Campaign for Fiscal Equity, Inc. v. State, 801 N.E.2d 326, 332 (N.Y. 2003).

25. Rose v. Council for Better Educ., 790 S.W.2d 186, 212 (Ky. 1989). The Cal-

ifornia Supreme Court has also emphasized the importance of civic education 

in the electronic age: “With the rise of the electronic media and the develop-

ment of sophisticated techniques of political propaganda and mass marketing, 

education plays an increasingly critical role in fostering ‘those habits of open- 

mindedness and critical inquiry which alone make for responsible citizens, who, 

in turn, make possible an enlightened and effective public opinion. . . . Without 

high quality education, the populace will lack the knowledge, self- confi dence, 

and critical skills to evaluate independently the pronouncements of pundits 

and political leaders.” Hartzell v. Connell, 679 P.2d 35, 41 (Cal. 1984) (citations 

omitted).

26. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

27. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 507 (1969).

28. Plyler v. Doe, 457 U.S. 202, 221 (1982).

29. Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 230 (1963) (Bren-

nan, J., concurring).

30. Kahlenberg & Janey, supra note 18, at 14. “Just as Soviet technological 

advances triggered investment in science education in the 1950s, the 2016 elec-

tion should spur renewed emphasis on the need for schools to instill an apprecia-

tion for liberal democratic values.” Id.
31. Erika Kitzmiller, Donald Trump and Teaching in a Democracy: Where 

Did We Go Wrong? Hechinger Rep., Nov. 28, 2016, available at http:// hechinger 

report .org/ donald -    trump -    teaching -    democracy -    go -    wrong/.

32. Pierce v. Society of Sisters, 268 U.S. 510 (1925).

33. Rodriguez v. San Antonio Indep. Sch. Dist., 411 U.S. 1 (1973).

Chapter One

1. Theda Skocpol et al., How Americans Became Civic, in Civic Engage-

ment in American Democracy 27, 43 (Theda Skocpol & Morris P. Fiorina eds., 

1999).
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2. Lawrence A. Cremin, American Education: The National Experi-

ence, 1783– 1876 (1980).

3. For the original colonists, the move to the New World dislodged traditional 

cultural moorings, and education became less of a private family responsibility 

and more of a broad communal function. In traditional European society, gram-

mar school education— limited generally to bourgeois and aristocratic families— 

was primarily the responsibility of the patriarchal family, and home education 

was the assumed educational mode. See Frank Musgrove, The Decline of the Ed-
ucative Family, Universitas Q. 377, 391– 92 (1969).

4. David McCullough, John Adams 364 (1995).

5. Thomas Jefferson, The University of Virginia, in The Complete Jeffer-

son 1097 (S. Padover ed., 1943) (1818).

6. Richard Rothstein, Rebecca Jacobsen & Tamara Wilder, Grading 

Education: Getting Accountability Right 14 (2008). See also Kevin Ryan, 

Lost in the Cave: Citizenship and the Decline of Public Education, 29 Vt. B.J. 

7, 9 (2004) (“In general, the founders imagined political education to be more 

a matter of habituation, of character formation, than of intellectual training”).

7. M.J. Hirschland & S. Steinmo, Correcting the Record: Understanding the 
History of Federal Intervention and Failure in Securing U.S. Educational Re-
form, 17 Educ. Pol’y 343 (2003).

8. Mass. Const. pt. 2, ch. 5, § 2.

9. Alan Taylor, The Virtue of an Educated Voter, Am. Scholar, Autumn 2016, 

available at https:// theamericanscholar .org/ the -    virtue -    of -    an -    educated -    voter/ #.

10. Brigham v. State, 692 A.2d 384, 392 (Vt. 1997). See also id. at 393: “Thus 

understood, the Education Clause assumes paramount signifi cance in the consti-

tutional frame of government established by the framers: it expressed and incor-

porated ‘that part of republican theory which holds education essential to self- 

government and which recognizes government as the source of the perpetuation 

of the attributes of citizenship.”

11. Moses Mather, America’s Appeal to the Imperial World (1775), 

quoted in Gordon S. Wood, The Creation of the American Republic, 1776– 

1787, 120 (1969).

12. Karl Kaestle, Pillars of the Republic: Common Schools and Amer-

ican Society 1780– 1860, 13 (1983).

13. Pa. Const. of 1776, § 44. North Carolina and Vermont had similar lan-

guage. See N.C. Const. of 1776, § XLI, and Vt. Const. of 1777, ch. II, § XL.

14. An act to provide for the instruction of youth and the promotion of good 

education. Mass. Stats. 1789, c. 19. Similarly, during the eighteenth century, 

New Hampshire required every town with fi fty households or more to provide 

a schoolmaster to teach children to read and write, and every town of one hun-

dred households to maintain a grammar school. 2 Laws of N.H., Province Pe-

riod, 336– 37 (1702– 1745).
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15. Kaestle, supra note 12, at 10.

16. Skocpol et al., supra note 1, at 39.

17. Alexis de Tocqueville, Democracy in America 523 (J.P. Mayer ed., 

1969) (1835).

18. Kaestle, supra note 12, at 23– 25, 63– 66, 69.

19. Cremin, supra note 2, at 138.

20. Horace Mann, Lectures on Education vii (1855). Mann and the other 

founders of the common school movement took note of developments at the time 

regarding state- administered school systems in the Netherlands and in Prussia. 

See Charles C. Glenn, The Myth of the Common School (1988), but the con-

cept of a public school system rooted in republican values, operated through a lo-

cal participatory structure, yet subject to overall state regulation was a uniquely 

American innovation.

21. Quoted in Michael C. Johanek, Preparing Pluribus for Unum: Historical 
Perspectives on Civic Education, in Making Civics Count: Citizenship Edu-

cation for a New Generation (David E. Campbell, Meira Levinson & Freder-

ick M. Hess eds., 2012), at 59.

22. Id. at 61.

23. John Dewey, Democracy and Education: An Introduction to the 

Philosophy of Education (1935).

24. John Dewey, Social Purposes in Education, in 15 The Middle Works, 

1899– 1924 (J. Boydston ed., 1983).

25. Educ. Poly’s Comm’n, Am. Ass’n of Sch. Admins. & Nat’l Educ. Ass’n, 

The Purposes of Education in American Democracy 16 (1938). See also Tom 

Brokaw, The Greatest Generation (1998) (describing the patriotic and civic 

motivations of those who fought in World War II and shaped postwar cultural 

and educational goals).

26. U.S. Dep’t of Educ., Advancing Civic Learning and Engagement in 

Democracy: A Road Map and Call to Action 1 (2012).

27. New Results Show Eighth Graders’ Knowledge of U.S. History, Geogra-
phy, and Civics, The Nation’s Report Card, available at https:// www .nations 

report card .gov/ hgc _2014/ #. The NAEP civics assessment is designed to measure 

the intellectual and participatory skills students need to face the challenges of 

public life in a constitutional democracy. Central among these are the ability 

to describe, explain, and analyze information and arguments, and to evaluate, 

take, and defend positions on public issues. The third area of the assessment, 

civic dispositions and participatory skills, refers to the rights and responsibilities 

of citizens as members of society. Id. Students who are profi cient “demonstrate 

solid academic performance and competency over challenging subject matter.” 

In 2014, 51 percent of students functioned at a “basic” level of civic understand-

ing on the NAEP exam. Both the “profi ciency” and the “basic” statistics have 

not changed much since 1998.
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28. Campaign for the Civic Mission of the Schools et al., Guardian of 

Democracy: The Civic Mission of Schools 14 (2011). Another recent survey 

revealed the following:

• While little more than a third of respondents (36 percent) 

could name all three branches of the U.S. government, just as 

many (35 percent) could not name a single one.
• Just over a quarter of Americans (27 percent) know that it 

takes a two- thirds vote of the House and Senate to override a 

presidential veto.
• One in fi ve Americans (21 percent) incorrectly thinks that 

a 5– 4 Supreme Court decision is sent back to Congress for 

reconsideration.

Survey of 1,416 adults conducted by the Civics Renewal Network, released on 

Constitution Day, Sept. 17, 2014, available at http:// cdn .annenberg public policy 

center .org/ wp -    content/ uploads/ Civics -    survey -    press -    release -    09 -    17 -    2014 -    for -    PR 

-    Newswire .pdf. Similarly, a recent report of the New York State Bar Association 

reported that more than half of Americans asked (57 percent) couldn’t name 

a single current justice on the U.S. Supreme Court, only 27 percent of Ameri-

cans knew the Bill of Rights expressly prohibits establishing an offi cial religion 

in the United States, and 75 percent of high school seniors were unable to name 

one power granted to Congress. N.Y. St. Bar Ass’n, Report and Recommen-

dations of the Law, Youth and Citizenship Committee on Civic Education 

(2013), available at http:// www .nysba .org/ LYCcivicsReport2014.

29. Ilya Somin, Democracy and Political Ignorance: Why Smaller Gov-

ernment Is Smarter 24 (2016).

30. Liav Orgad, Creating New Americans: The Essence of Americanism Un-
der the Citizenship Test, 47 Hous. L. Rev. 1227, 1265 (2011).

31. Michael X. Delli Carpini & Scott Keeter, What Americans Know 

about Politics and Why It Matters 157 (1996).

32. Id. at 219. Other studies indicate that “the relationship between educa-

tion and civic engagement is a curvilinear one of increasing returns. The last two 

years of college make twice as much difference to trust and group membership 

as the fi rst two years of high school.” Robert Putnam, Tuning In, Tuning Out: 
The Strange Disappearance of Social Capital in America, 28 Pol. Sci. & Pols. 

664, 667 (1995). See also Thomas S. Dee, Are There Civic Returns to Education?, 
88 J. Pub. Econ 1697–720 (2004) (correlating years of schooling with voting, 

group membership, and attitudes toward free speech).

33. Nat’l Voter Election Project, Voter Turnout, available at http:// www 

.electproject .org/ home/ voter -    turnout/ demographics.

34. Id.
35. Thomas File, Young- Adult Voting: An Analysis of Presidential 
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Elections, 1964– 2012, U.S. Census Bureau 2 (2014), available at https:// www 

.census .gov/ prod/ 2014pubs/ p20 -    573 .pdf.

36. Quoted in Ariel Edwards- Levy, Millennials Really Don’t Think Every-
body Should Vote, Huffington Post, May 8, 2015, http:// www .huffi ngtonpost 

.com/ 2014/ 11/ 21/ young -    voters _n _6200852 .html.

37. Brennan Ctr. for Justice, Better Ballots 9 (2008), available at http:// 

www .brennancenter .org/ sites/ default/ fi les/ legacy/ Democracy/ Better %20Ballots 

.pdf (discussing the notorious “butterfl y” ballots used in Florida in the 2000 

presidential election and stating that not only on that occasion but “all too of-

ten,” tens and hundreds of thousands of votes are miscast because of voters’ fail-

ure to understand ballot instructions).

38. A.N. Farley, M.N. Gaertner & M.S. Moses, Democracy Under Fire: Voter 
Confusion and Infl uences in Colorado’s Anti- Affi rmative Action Initiative, 83 

Harv. Educ. Rev. 432 (2013).

39. Bob Egelko, Many Snub Call to Serve Jury Duty, S.F. Chron., May 13, 

2015, at D1.

40. McCormick Tribune Found., Civic Engagement in Our Democracy 6 

(2007), available at http:// documents .mccormickfoundation .org/ publications/ civic 

disengagement .pdf.

41. Id.
42. “People who participate in organizations receive training for participa-

tion within the organization, and this training is then transferable to the political 

sphere.” Gabriel A. Almond & Sidney Verba, The Civic Culture: Political 

Attitudes and Democracy in Five Nations 256 (1963).

43. Robert Putnam, Bowling Alone: The Collapse and Revival of 

American Community 254 (2000).

44. Id. at 45.

45. Id. at 46.

46. Id. at 254. Surveys of political interest and political knowledge refl ect 

the same patterns of decline. For example, a study of fi rst- year college students 

found that in 1998, 26.7 percent thought that “keeping up with political affairs” 

was very important, compared with 57.8 percent in 1966. See Henry Milner, 

Civic Literacy: How Informed Citizens Make Democracy Work 48 (2002).

47. Thomas Rotolo, Trends in Voluntary Association Participation, 28 Non-

profit & Voluntary Sector Q. 199 (1999).

48. Jeffrey M. Berry, The Rise of Civic Groups, in Civic Engagement in 

American Democracy, supra note 1.

49. Danielle Allen, Social Capital and the Art of Association (unpublished 

manuscript) (on fi le with author).

50. Megan O’Neil, American’s Engagement with Organizations Wanes, 
 Report Says, Chron. Philanthropy, Dec. 17, 2014, available at https:// 

philanthropy .com/ article/ Americans -    Engagement -    With/ 152055. Note also  that 
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be tween the late 1990s and 2017, membership in the Boy Scouts plummeted from 

nearly 4.6 million to 2.3 million. Alan Blinder & Mitch Smith, After Trump In-
jects Politics Into Speech, Boy Scouts Face Blowback, N.Y. Times, July 26, 2017, 

at A13.

51. Miller McPherson, Lynn Smith- Lovin & Matthew E. Brashears, Social 
Isolation in America: Changes in Core Discussion Networks Over Two Decades 

71 Am. Soc. Rev. 353 (2006).

52. Roberto Stefan Foa & Yascha Mounk, The Democratic Disconnect, 27 

J.  Democracy 5, 7– 8 (2016), available at http:// www .journalofdemocracy .org/ 

sites/ default/ fi les/ Foa %26Mounk -    27 -    3 .pdf. This study also found that “in 2011, 

24 percent of U.S. millennials (then in their late teens or early twenties) consid-

ered democracy to be a ‘bad’ or ‘very bad’ way of running the country.” Id.
53. Pamela Paxton, Is Social Capital Declining in the United States? A Multi-

ple Indicator Assessment, 105 Am. J. Soc. 88 (1999).

54. Alan Wolfe, Is Civic Society Obsolete?, in Community Works: The Re-

vival of Civil Society in America 17, 22 (E.J. Dionne, Jr., ed., 1998). Wolfe 

notes that some of the change during this period stems from the dramatic ex-

pansion into the workforce of women, who traditionally carried out much of the 

work of civic associations. Id. at 20.

55. Theda Skocpol, Don’t Blame Big Government, in Community Works: 

The Revival of Civil Society in America, supra note 54, at 37, 42– 43.

56. Meira Levinson, No Citizen Left Behind (2012). Seth Andrew, founder 

of Democracy Prep, a group of charter schools in Harlem, agrees that there is 

such a gap. He describes the reasons for it as follows: “Low- income adults tend 

to participate in politics at much lower rates than more affl uent citizens, trust 

government less, and have a weaker sense of political effi cacy. Because low- 

income parents often lack these prerequisites for engaged civic life, they are less 

likely to pass on expectations for active citizenship and political participation to 

their children. What is more, less active parents may even pass on a real mistrust 

of government and sense of powerlessness, both of which can depress any attach-

ment to civic life in their children.” Quoted in Daniel Lautzenheiser & An-

drew P. Kelly, Charter Schools as Nation Builders: Democracy Prep and 

Civic Education 4 (Am. Enter. Inst. 2013).

57. Nat’l Ctr. for Educ. Stats., 2014 National Assessment for Educational 
Progress (2014), available at http:// www .nationsreportcard .gov/ reading _math 

_2015/ #reading ?grade = 4.

58. Nat’l Ctr. for Educ. Stats., 2014 Civics Assessment: Achievement Levels 

(2014), available at https:// nationsreportcard .gov/ hgc _2014/ #civics/ achieve ment. 

Hispanic students also scored at markedly lower levels. For example, only 12 per-

cent achieved a profi cient level in civics compared to 32 percent of white, non- 

Hispanic students, and only 8 percent reached profi ciency in U.S. history, com-

pared with 26 percent of white, non- Hispanic students. See Nat’l Ctr. for Educ. 
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Stats., 2014 History Assessment: Achievement Levels (2014), available at https:// 

nationsreportcard .gov/ hgc _2014/ #history/ achievement.

59. Joseph Kahne & Ellen Middaugh, Democracy for Some: The Civic Op-
portunity Gap in High School (Ctr. for Info. & Res. on Civic Learning & En-

gagement, Working Paper No. 59, 2008). African American students also have 

less access to extracurricular activities that have an important infl uence in shap-

ing civic participation skills. See Kaisa Snellman, Jennifer M. Silva, Carl B. 

Frederick & Robert D. Putnam, The Engagement Gap: Social Mobility and Ex-
tracurricular Participation Among American Youth, 657 Annals Am. Acad. 

Pol. & Soc. Sci. 194– 207 (2015), available at http:// ann .sagepub .com/ content/ 657/ 

1/ 194 .full .pdf +html.

60. Quoted in Daniel Lautzenheiser & Andrew P. Kelly, Charter 

Schools as Nation Builders: Democracy Prep and Civic Education (Am. 

Enter. Inst. 2013).

61. See, e.g., Sonya Horsford, Learning in a Burning House: Educa-

tional Inequality, Ideology and (Dis)Integration (2011) (describing the 

continuing vestiges of segregation and failed experiences with desegregation); 

Barry A. Gold, Still Separate and unequal: Segregation and the Future 

of Urban School Reform (2007) (study of impact on student achievement of 

negative administrator and teacher attitudes).

62. David Yaeger et al., Loss of Institutional Trust Among Racial and Ethnic 
Minority Adolescents: A Consequence of Procedural Injustice and a Cause of 
Life- Span Outcomes, 88 (2017). Gimpel and Pearson- Merkowitz also reported 

higher levels of cynicism about the government among African American and 

Latino youth: “Without question, much of the distrust and scorn of the system 

we have seen expressed stems from attitudes developed toward law enforcement 

authorities. Some of it was also anchored in the experience of unequal treatment 

by local government authorities when it came to public policy. . . . For many low- 

income minorities, even welfare program experience provide unpleasant points 

of reference from which to generalize about how government works.” James G. 

Gimpel & Shanna Pearson- Merkowitz, Policies for Civic Engagement Be-
yond the Schoolyard, in Engaging Young People in Civic Life 86– 87 (James 

Youniss & Peter Levine eds., 2009).

63. Levinson, supra note 56, at 27– 28. Skeptical or cynical reactions to the 

events of 9/11 were not limited to low- income African American students. Ta- 

Nehisi Coates, a distinguished African American writer, described his immediate 

reaction to the destruction of the twin towers in New York City on that day in the 
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tion in respect of teachers, curriculum and text- books. Enforce-

ment of the act probably would destroy most, if not all, of them; 

and, certainly, it would deprive parents of fair opportunity to 

procure for their children instruction which they think impor-
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tant and we cannot say is harmful. The Japanese parent has the 
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33. For an overview of the laws and regulations in all fi fty states regarding 
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vate Schools (2009).
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35. Ky. State Bd. for Elementary & Secondary Educ. v. Rudasill, 589 S.W.2d 

877 (Ky. 1979).
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Secular Studies in Hasidic Education, N.Y. Times, Nov. 14, 2014. Seven for-

mer students at an Orthodox Jewish school in Rockland County, New York, 

fi led a federal lawsuit that asserts similar claims. See Amy Sara Clark, Cha-
sidic Parents, Yeshiva Grads Sue State for Ignoring Subpar Secular Ed, Jew-

ish Wk., Nov. 19, 2015, available at http:// www .thejewishweek .com/ news/ new 

-    york/ chasidic -    parents -    yeshiva -    grads -    sue -    state -    ignoring -    subpar -    secular -    ed 

#OfV151jeocCwZEG3 .99.
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at Yeshivas, N.Y. Times, July 31, 2015, available at http:// www .nytimes .com/ 2015/ 
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42. Naftuli Moster, Testimony Before the N.Y. City Council (Mar. 23, 2017); 

Carmen Fariña (N.Y. City Dep’t of Educ.), Testimony Before N.Y. City Coun-

cil (May 16, 2016) (promising issuance of a report by June 2016), available at 
http:// legistar .council .nyc .gov/ LegislationDetail .aspx ?ID = 2702766 & GUID = 
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43. Wisconsin v. Yoder, 406 U.S. 205 (1972).

44. Id. at 210– 11. The Court also noted:

The Amish do not object to elementary education through the 

fi rst eight grades as a general proposition because they agree 

that their children must have basic skills in the ‘three R’s’ in or-

der to read the Bible, to be good farmers and citizens, and to 

be able to deal with non- Amish people when necessary in the 

course of daily affairs. . . . While Amish accept compulsory ele-

mentary education generally, wherever possible they have estab-
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lished their own elementary schools in many respects like the 

small local schools of the past. In the Amish belief higher learn-

ing tends to develop values they reject as infl uences that alienate 

man from God.

Id. at 212.

45. Id. at 213.

46. Id.
47. Id. at 221.

48. Id. at 222.

49. Id. at 235– 36. He summarized the uniqueness of the Amish position in 

this case as follows:

Aided by a history of three centuries as an identifi able religious 

sect and a long history as a successful and self- suffi cient segment 

of American society, the Amish in this case have convincingly 

demonstrated the sincerity of their religious beliefs, the inter-

relationship of belief with their mode of life, the vital role that 

belief and daily conduct play in the continued survival of Old 

Order Amish communities and their religious organization, 

and the hazards presented by the State’s enforcement of a stat-

ute generally valid as to others. Beyond this, they have carried 

the even more diffi cult burden of demonstrating the adequacy 

of their alternative mode of continuing informal vocational edu-

cation in terms of precisely those overall interests that the State 

advances in support of its program of compulsory high school 

education.

Id. at 235. In fact, so far no other group has been able to qualify for the Amish 

exemption that the Court allowed in this case.

50. Id. at 225.

51. Id. at 228.

52. Three of the Justices fi led a concurring opinion that contained additional 

language that can be read to disparage the importance of a high school level 

education: “Since the Amish children are permitted to acquire the basic tools 

of literacy to survive in modern society by attending grades one through eight 

and since the deviation from the State’s compulsory- education law is relatively 

slight, I conclude that respondents’ claim must prevail, largely because ‘religious 

freedom— the freedom to believe and to practice strange and, it may be, foreign 

creeds— has classically been one of the highest values of our society.’ ” Id. at 238 

(White, J., concurring, joined by Stewart, J., and Brennan, J.)

53. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

54. Ambach v. Norwick, 441 U.S. 68, 77 (1979).

55. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 507 (1969).
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56. Plyler v. Doe, 457 U.S. 202, 221 (1982).

57. Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 230 (1963) (Bren-

nan, J., concurring).

58. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 683 (1986).

59. Ambach v. Norwick, 441 U.S. at 493.

60. Bethel Sch. Dist. v. Fraser, 478 U.S. at 683.

61. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. at 507.

62. Plyler v. Doe, 457 U.S. at 221.

63. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973).

64. Id. at 49.

65. Id. at 29– 30. Strict scrutiny would also have been applied if the plaintiffs 

were from a suspect class, like racial minorities, who also were entitled to strict 

scrutiny of their claims of discriminatory state action. The Rodriguez plaintiffs 

did claim that poor people should also be considered a suspect class, but the 

Court also rejected that claim. Id. at 18– 28.

66. Id. at 30.

67. Id. at 111.

68. Id. at 113– 14. See also id. at 63 (Brennan, J., dissenting): “Here, there can 

be no doubt that education is inextricably linked to the right to participate in the 

electoral process and to the rights of free speech and association guaranteed by 

the First Amendment.”

69. Id. at 37.

70. Id. at 36 (emphasis added).

71. Id. at 36– 37. In upholding the rationality of the local funding component 

of the Texas Education Finance system, Justice Powell also noted that “while as-
suring a basis [sic] education for every child in the State, it permits and encour-

ages a large measure of participation in and control of each district’s schools at 

the local level.” Id. at 49.

72. Papasan v. Allain, 478 U.S. 265, 284 (1986).

Chapter Three

1. As of the 1969– 70 school year, the differences in per capita expenditures 

between the highest-  and lowest- spending school districts were as high as 56 to 1 

in Texas, 24 to 1 in North Dakota, 11 to 1 in New York, 8 to 1 in California, and 

6 to 1 in New Jersey. Overall, and excluding potential outliers, the maximum- 

minimum per capita ratio between school districts at the 95th percentile of 

spending of all districts in the state and those at the 5th percentile on average 

for all fi fty states was 2.082 to 1. President’s Comm’n on Sch. Fin., 2 Review of 

Existing State School Finance Programs 13 (1972).

2. The commission recommended, among other things, that state fi nance sys-
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tems be funded 90 percent or more by the state and no more than 10 percent by 

local school districts. They also proposed that the federal government provide 

incentive grants to the states to help them raise their share of educational fund-

ing and that it institute the Urban Education Assistance Program to provide 

matching grants to the states to overcome funding gaps between cities and sub-

urbs. President’s Comm’n on Sch. Fin., Schools, People & Money: The Need 

for Educational Reform (1972).

3. Serrano v. Priest, 557 P.2d 929, 949– 52 (Cal. 1976).

4. Robinson v. Cahill, 303 A.2d 273 (N.J. 1973); Horton v. Meskill, 376 A.2d 

359 (Conn. 1977); Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979).

5. For a detailed discussion of this history, see Michael A. Rebell, Courts 

and Kids: Pursuing Educational Equity Through the State Courts (2009); 

Michael A. Rebell, Courts and Kids: Pursuing Educational Equity 

Through the State Courts (supp. 2017), available at http:// press .uchicago .edu/ 

ucp/ books/ book/ chicago/ C/ bo8212990 .html. For up- to- date information about 

the status of these cases, see the Schoolfunding .info website maintained by the 

Center for Educational Equity at Teachers College, Columbia University, at 

http:// www .schoolfunding .info.

6. N.Y. Const. art. XI, § 1. The specifi c language in this constitutional provi-

sion states that “the legislature shall provide for the maintenance and support of 

a system of free common schools, wherein all of the children of this state may be 

educated.” The New York Court of Appeals has interpreted the concept of edu-

cated in this provision to mean “a sound basic education.” Levittown Union Free 

Sch. Dist. v. Nyquist, 439 N.E.2d at 368– 69 (1982). See also Campaign for Fiscal 

Equity v. State (CFE I), 655 N.E.2d 661, 665 (N.Y. 1995) (holding that the New 

York State Constitution’s education clause requires “a sound basic education”).

7. N.J. Const. art. IV, § 1. Cf. Idaho Const. art. IX, § 1 (a “general, uniform 

and thorough system” of education.); Ky. Const. § 183 (an “effi cient system of 

common schools throughout the state”).

8. Mont. Const. art. X, § 1.

9. Attempts to categorize the constitutional language in the state constitu-

tions in terms of their relative strength have proved unavailing. For example, 

William E. Thro, in The Role of Language of the State Education Clauses in 
School Finance Litigation, 79 Educ. L. Rep. 19 (1993), set forth four basic cat-

egories related to the relative “strength” of the educational clauses: (1) seven-

teen states that simply mandate free public education; (2) twenty- two states that 

“impose some type of minimum standard of quality”; (3) six states that require 

a “stronger and more specifi c educational mandate” than the fi rst two catego-

ries; and (4) four states that regard education as an “important, if not the most 

important, duty of the state.” Id. at 23– 24. His predictions regarding the likely 

outcome of court cases based on his categorizations have, however, been belied 

by the actual decisions. For example, following Thro’s categorization, plaintiffs 
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should have won the cases in Maine, Rhode Island, and Illinois that they lost and 

plaintiffs should have lost the decisions in New York, North Carolina, and Ver-

mont that they won.

10. Brigham v. State, 692 A.2d 284, 393 (1997).

11. Campbell Cty. Sch. Dist. v. State, 907 P.2d 1238, 1259 (Wyo. Sup. Ct. 2001). 

See also Claremont Sch. Dist. v. Governor, 703 A.2d 1353 (N.H. 1997) (defi ning 

the constitutional duty in terms of preparing “citizens for their role as partici-

pants and as potential competitors in today’s marketplace of ideas”).

12. Robinson v. Cahill, 303 A.2d 273, 295 (N.J. 1973).

13. Campaign for Fiscal Equity, Inc. v. State, 801 N.E.2d 326, 331 (N.Y. 2003). 

See also Conn. Coal. for Justice in Educ. Funding v. Rell, 990 A.2d 206, 253 

(Conn. 2010) (The constitution entitles “students to participate fully in demo-

cratic institutions such as jury service and voting  .  .  . [and to be] prepared to 

progress to institutions of higher education or to attain productive employment 

and otherwise contribute to the state’s economy”).

14. Specifi cally, plaintiffs have prevailed in 60 percent of the decisions in 

these cases. In most of the cases in which defendants prevailed, the outcome was 

based on separation of powers or other legal issues that precluded any decision 

on the merits of whether the current state education fi nance system was ade-

quate. Details regarding the state court education adequacy cases can be found 

in Rebell, supra note 5.

15. See Emily Zackin, Looking for Rights in All the Wrong Places: 

Why State Constitutions Contain America’s Positive Rights, ch. 5 (2013).

16. E.P. Cubberley, Public Education in the United States (1934).

17. N.Y. Const. art. XI, § 1.

18. Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 205 (Ky. 1989).

19. Id. at 205– 06.

20. Id. Other state courts that included extensive discussion of the original in-

tent of the drafters of their constitutional clauses include Lake View Sch. Dist. 

No. 25 v. Huckabee, 91 S.W.3d 472, 491– 92 (Ark. 2002); Roosevelt Elem. Sch. 

Dist. No. 66 v. Bishop, 877 P. 2d 806, 812 (Ariz. 1994); McDuffy v. Sec.’y of the 

Exec. Offi ce of Educ., 615 N.E.2d 516, 523– 45 (Mass. 1993); Claremont Sch. Dist. 

v. Governor, 635 A.2d 1375, 1378– 81 (N.H. 1993); DeRolph v. Ohio, 677 N.E.2d 

733, 736, 740– 41 (Ohio 1997); Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 

391, 393– 98 (Tex. 1989); Pauley v. Kelly, 255 S.E.2d 859, 866– 69 (W. Va. 1979); 

and Seattle Sch. Dist. No. 1 v. State, 585 P.2d 71, 91 (Wash. 1978).

21. Ind. Const. art. VIII, § 1.

22. Minn. Const. art. XIII, § 1; see also Idaho Const. art. IX, § 1.

23. N.D. Const. art. VIII, § 1. See also, e.g., Ark. Const. art. XIV, § 1 (1874) 

(“Intelligence and virtue being the safeguards of liberty and the bulwark of a 

free and good government, the State shall ever maintain a general, suitable and 

effi cient system of free public schools”). Some territories when they became 
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states adopted verbatim the language of the Northwest Ordinance: “Religion, 

morality, and knowledge, being necessary to good government and the happi-

ness of mankind, schools and the means of education shall forever be encour-

aged.” An Act to Provide for the Government of the Territory Northwest of 

the River Ohio, ch. 8, 1 Stat. 50, 52 n.(a) (1789). See, e.g., Kans. Const. of 1855, 

art. 3; Mont. Const. of 1812, art. 3.

24. N.H. Const. pt. 2, art. 83.

25. Claremont Sch. Dist. v. Governor, 635 A.2d 1375, 1378, 1381 (1993). The 

Court also dismissed the state’s contention that the its failure to pay for educa-

tion in the post- Revolutionary years was inconsistent with the founders’ intent to 

provide all students a right to education:

We are unpersuaded by the State’s argument that the fact that 

no State funding was provided at all for education in the fi rst 

fi fty years after ratifi cation of the constitution demonstrates that 

the framers did not believe part II, article 83 to impose any ob-

ligation on the State to provide funding.  .  .  . “That local con-

trol and fi scal support has been placed in greater or lesser mea-

sure through our history on local governments does not dilute 

the validity” of the conclusion that the duty to support the pub-

lic schools lies with the State. McDuffy, 415 Mass. at 606, 615 

N.E.2d at 548. “While it is clearly within the power of the [State] 

to delegate some of the implementation of the duty to local gov-

ernments, such power does not include a right to abdicate the 

obligation imposed . . . by the Constitution.”

Id. at 1381.

26. See Ariz. Const. art. 11; N.M. Const. art. XII, § 1; Okla. Const. art. 

XIII- 1.

27. Roosevelt Elementary Sch. Dist. v. Bishop 877 P.2d 806, 812 (Ariz. 1994).

28. Michigan, when it revised its constitution in 1908, included the religion, 

morality and knowledge clause that had not appeared in its prior constitutions in 

1835 and 1850. When the Constitution was again revised in 1963, this clause was 

retained in art. VIII, § 1.

29. Conn. Const. art. 8, § 1.

30. Conn. Coal. for Justice in Educ. Funding, Inc., 990 A.2d at 246 (Conn. 

2010).

31. Robinson v. Cahill, 303 A.2d 275, 295 (N.J. 1973).

32. Id.

33. Roosevelt Elementary Sch. Dist. v. Bishop 877 P.2d at 812 (Ariz. 1994); 

Lake View Sch. Dist. No. 25 v. Huckabee, 91 S.W.3d 472, 492 (Ark. 2002) (cit-

ing DuPree v. Alma Sch. Dist. No. 30, 651 S.W.2d 90, 93 (Ark. 1983)); Serrano v. 

Priest, 557 P.2d at 929; Conn. Coal. for Justice in Educ. Funding, Inc., 990 A.2d 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Notes to Page 57 215

at 253 (Conn. 2010); McDaniel v. Thomas, 285 S.E.2d 156, 165 (Ga. 1981); Comm. 

for Educ. Rights v. Edgar, 672 N.E.2d 1178, 1194 (Ill. 1996); Bonner v. Daniels, 

907 N.E.2d 516, 522 (Ind. 2009); Gannon v. State, 319 P.3d 1196, 1226– 27 (Kan. 

2012); Rose, 790 S.W.2d at 186, 189– 90 (Ky. 1989); McDuffy v. Sec.’y of the Exec. 

Offi ce of Educ., 615 N.E.2d 516, 554 (Mass. 1993); Skeen v. State, 505 N.W.2d 299, 

310 (Minn. 1993); Claremont Sch. Dist. v. Governor, 635 A.2d 1375, 1378, 1381 

(N.H. 1993); Abbott v. Burke, 495 A.2d 376, 383 (N.J. 1985); CFE v. State, 801 

N.E.2d 326, 330 (N.Y. 2003); Leandro v. State, 488 S.E.2d 249, 255 (N.C.1997); 

Bismarck Pub. Sch. Dist. v. State, 511 N.W.2d 247, 259 (N.D. 1994); DeRolph v. 

State, 677 N.E.2d 733, 736 (Ohio 1997); Abbeville Cty. Sch. Dist. v. State, 767 

S.E.2d 157 (S.C. 2014); Davis v. State, 804 N.W.2d 618, 628 (S.D. 2011); Edge-

wood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 395– 96 (Tex. 1989); Brigham 

v. State, 692 A.2d 384, 392– 93 (Vt. 1997); Scott v. Commonwealth, 443 S.E.2d 

138, 142 (Va. 1994); Seattle Sch. Dist. No. 1 v. State, 585 P.2d 71, 94 (Wash. 1971); 

Pauley v. Kelly, 255 S.E.2d 859, 877 (W.Va. 1979); Vincent v. Voight, 614 N.W.2d 

388, 415 (Wisc. 2000); Campbell County Sch. Dist. v. State, 907 P.2d 1238, 1259 

(Wyo. 2001).

34. Bush v. Holmes, 919 So.2d 392, 405 (Fla. 2006), Spears v. Honda, 449 P.2d 

130, 134 (Haw. 1968), Sheridan Rd. Baptist Church v. Mich. Dep’t of Educ., 396 

N.W.2d 373, 380 (Mich. 1985), Concerned Parents v. Caruthersville Sch. Dist. 18, 

548 S.W.2d 554, 558 (Mont. 1977), Citizens of Decatur for Equal Educ. v. Lyons- 

Decatur Sch. Dist., 739 N.W.2d 742, 760 (Neb. 2007), and LAW v. State, 348 P.3d 

1005, 1009 (Nev. 2015).

35. As the Supreme Court of Indiana put it, the education clause “refl ects a 

prevailing public sentiment in 1850 that a public education system was needed 

to eliminate illiteracy and to protect Indiana’s democracy.” Bonner v. Daniels, 

907 N.E.2d 516, 522 (Ind. 2009). See also Comm. for Educ. Rights v. Edgar, 672 

N.E.2d 1178, 1194 (Ill. 1996); Concerned Parents v. Caruthersville Sch. Dist. 18, 

548 S.W.2d 554, 558 (Mont. 1977); Citizens of Decatur for Equal Educ. v. Lyons- 

Decatur Sch. Dist., 739 N.W.2d 742, 760 (Neb. 2007); Davis v. State, 804 N.W.2d 

618, 628 (S.D. 2011); Scott v. Commonwealth, 443 S.E.2d 138,142 (Va. 1994). In 

addition, justices concurring or dissenting in cases in at least fi ve other states 

have also noted the importance of the tie between education and democracy. 

See Lobato v. State, 304 P.3d 1132 (Colo. 2013) (Bender, C.J., dissenting, and 

Hobbs,  J., dissenting); King v. State, 818 N.W.2d 1, 50– 62 (Iowa 2012) (Appel, 

J., dissenting); Hornbeck v. Somerset Cty. Bd. of Educ., 458 A.2d 758, 802 (Md. 

1983) (Cole, J., dissenting); Skeen v. State, 505 N.W.2d 299, 320– 21 (Minn. 1993) 

(Page, J., concurring in part, dissenting in the judgment); Bd. of Pub. Educ. v. In-

tile, 163 A.2d 420, 446 (Pa. 1960) (Musmanno, J., dissenting).

36. The vast majority of states that have held for defendants have done so on 

justiciability or separation- of- powers grounds and have not heard evidence or 

had occasion to consider at length the purposes of public education. See  Rebell, 
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supra note 5, at 22– 29. Note that in two of the cases in which defendants pre-

vailed, McDaniel v. Thomas, 285 S.E.2d 156, 165 (Ga. 1981), and Vincent v. 

Voight, 614 N.W.2d 388, 415 (Wis. 2000), the courts indicated that there is a right 

to an adequate education that would prepare students for capable citizenship, 

but that in the present litigations, plaintiffs had not demonstrated that the state 

was not providing such an education.

37. These standards have been explicitly adopted by courts in Kansas, Mas-

sachusetts, and New Hampshire. See Gannon v. State, 319 P.3d 1196 (Kan. 2014), 

McDuffy v. Sec.’y of the Exec. Offi ce of Educ., 615 N.E.2d 516, 554 (Mass. 1993); 

Claremont v. Governor, 703 A.2d 1353, 1359 (N.H. 1997), and have substantially 

infl uenced the constitutional defi nitions adopted by the courts in Alabama, Ar-

kansas, North Carolina, South Carolina, and Texas. See Alabama Opinion of the 

Justices, 624 So.2d 107 (Ala. 1993); Lake View Sch. Dist. No. 25 v. Huckabee, 91 

S.W.3d 472 (Ark. 2002); Leandro v. State, 488 S.E.2d 249, 255 (N.C. 1997); Abbe-

ville Cty. Sch. Dist. v. State, 515 S.E.2d 535 (S.C. 1999); Neeley v. W.   Orange 

Cove Consol. Indep. Sch. Dist., 176 S.W.3d 746 (Tex. 2005).

38. Rose, 790 S.W.2d at 186.

39. Norman H. Nie, Jann Junn & Kenneth Stehlik- Barry, Education and 

Democratic Citizenship in America 41 (1996).

40. Id. at 41.

41. See E.D. Hirsch, Jr., The Making of Americans: Democracy and 

Our Schools (2009) (emphasizing the importance of teaching students shared 

knowledge of American history, institutions and civic ideals).

42. McCleary v. State, 2010 WL 9073395 (Wash. Sup. Ct. 2010), aff’d 269 P.3d 

227, 229 (Wash. 2012).

43. Campaign for Fiscal Equity (CFE) v. State, 655 N.E.2d 661 (N.Y. 1995). 

The author was counsel for plaintiffs in this case.

44. Id. at 666– 67.

45. The expert testimony presented at the CFE trial was also substantially in-

fl uenced by public input that plaintiffs had obtained through an extensive, multi-

year public engagement process. Tom Sobol, the former commissioner of educa-

tion who testifi ed as an expert for the plaintiffs, and other witnesses took part 

in many of the public engagement forums and incorporated the consensus that 

emerged from those sessions in their testimony. For a discussion of the CFE pub-

lic engagement process, see Michael A. Rebell, Adequacy Litigations: A New 
Path to Equity, in Bringing Equity Back: Research for a New Era in Amer-

ican Educational Policy (Janice Petrovich & Amy Stuart Wells eds., 2005).

46. Transcript of Record at 6484– 89, 13452– 60, CFE v. State, 719 N.Y.S.2d 

475 (N.Y. Sup. Ct. 2001).

47. Id. at 6484, 6489.

48. Id. at 6516.
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49. Id. at 16874, 16878– 79, 16886, 16888– 89; Defendants’ Exhibits Nos. 

19290, 19293, CFE v. State, 719 N.Y.S.2d 475 (N.Y. Sup. Ct. 2001).

50. Defendants also undertook a computerized “readability analysis” of vari-

ous newspaper articles dealing with electoral issues, and of some of the jury doc-

uments that had been analyzed by the plaintiffs’ experts; they concluded that 

only a seventh-  or eighth- grade level of reading skills was needed to comprehend 

these materials. Transcript of Record, supra note 46, at 17182– 83. The plain-

tiffs countered that this analysis relied on reading scales that focus on sentence 

length and other mechanical factors, rather than on the cognitive level of the ma-

terials being reviewed, and that by doing so they reached the implausible conclu-

sion that New York Times and New York Daily News have essentially the same 

level of reading diffi culty. Id. at 17185, 17201, 17215.

51. Id. at 17220.

52. CFE, Inc. v. State, 719 N.Y.S.2d 475, 485 (N.Y. Sup. Ct. 2001). Justice De-

Grasse apparently meant that a capable voter or juror needs suffi cient skills to 

follow arguments made by experts on complex subjects, not that voters and ju-

rors necessarily need to master the intricacies of campaign fi nance reform or 

DNA themselves.

53. Specifi cally, the Court of Appeals held:

Based on [Walberg’s] testimony, the Appellate Division con-

cluded that the skills necessary for civic participation are im-

parted between the eighth and ninth grades. The trial court, by 

contrast, concluded that productive citizenship “means more 

than being qualifi ed to vote or serve as a juror, but to do so capa-

bly and knowledgeably”— to have skills appropriate to the task.

We agree with the trial court that students require more than 

an eighth- grade education to function productively as citizens, 

and that the mandate of the Education Article for a sound basic 

education should not be pegged to the eighth or ninth grade, or 

indeed to any particular grade level.

CFE, Inc., v. State, 801 N.E.2d 326, 331 (N.Y. 2003) (citations omitted).

54. The state has not fully followed through on these commitments, and a 

new law suit has been brought by a number of parents, advocacy groups and state 

wide education organizations that is challenging the state’s failure to provide all 

students in New York City and other parts of the state suffi cient funding to sup-

port the opportunity for a sound basic education. Aristy-Farer/New Yorkers for 

Students’ Education Rights (NYSER) v. New York, 29 N.Y.3d 501 (N.Y. 2017). 

The author is cocounsel for NYSER plaintiffs. Litigation papers and current in-

formation about the case is available at http:// www .nyser .org. A detailed discus-

sion of the remedy issued by the Court in CFE, the history of the state’s imple-

mentation of the CFE requirements and the reasons why the NYSER case was 
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fi led are set forth in Michael A. Rebell, Safeguarding the Right to a Sound Basic 
Education in Times of Fiscal Constraint, 75 Alb. L. Rev. 1855 (2012).

55. In 2012, the legislature did add to a preexisting statute calling for instruc-

tion in “civility, citizenship and character education” a sentence stating that such 

instruction shall include “safe, responsible use of the internet and electronic 

communications” N.Y. Educ. Law § 801- a, L. 2012 c. 102 § 8, effective July 1, 

2013, but there has been no serious effort to enforce this requirement.

56. James C. Clinger et al., Kentucky Government, Politics, and Pub-

lic Policy 270 (2013). Note also that the curriculum frameworks and teaching 

guides issued to Kentucky’s teachers speak extensively of a concern that “educa-

tors and communities must guarantee 21st - century readiness that will prepare 

learners for college and career success,” but contain no references to how teach-

ers can instill in their students the specifi c knowledge and skills that are needed 

for effective civic participation. See Ky. Dep’t of Educ., Model Curriculum 

Framework 2014 4 (2014).

57. Note, however, that in both New York and Kentucky, and in other states 

where plaintiffs had prevailed in education adequacy cases, the state education 

departments have adopted the “C3” framework for social studies state stan-

dards that incorporates a dynamic approach to civics issues that has been recom-

mended by many of the leading scholars on civic preparation. See discussion in 

chapter 5, at pp. 100– 104.

58. CFE v. State, 801 N.E.2d 326, 348 (N.Y. 2003).

59. Montoy v. State, 112 P.3d 923 (Kan. 2005).

60. Lake View Sch. Dist. No. 25 v. Huckabee, 91 S.W.3d 472, 500 (Ark. 2002).

61. The West Virginia Supreme Court explicitly linked the constitutionally- 

required outcomes for a “thorough and effi cient education,” with the resources 

needed to achieve them: “Implicit [in the constitutional requirements] are sup-

portive services: (1) good physical facilities, instructional materials and person-

nel; (2) careful state and local supervision to prevent waste and to monitor pu-

pil, teacher and administrative competency.” Pauley v. Kelly, 255 S.E.2d 859, 877 

(W. Va. 1979).

62. See, e.g., William N. Evans, Sheila E. Murray & Robert N. Schwab, The 
Impact of Court- Mandated Finance Reform, in Equity and Adequacy in Ed-

ucation Finance: Issues and Perspectives (Helen F. Ladd et al., eds., 1999) 

72 (study of ten thousand school districts from 1972 to 1992 found that court- 

ordered reform reduced disparities in education funding and increased overall 

spending on education); R.L. Manwaring & S.M. Sheffrin, Litigation, School Fi-
nance Reform and Aggregate Educational Spending, 4 Int’l Tax & Pub. Fin. 107 

(1995) (noting that litigations increase overall spending on education); C. Kirabo 

Jackson, Rucker Johnson & Claudia Persico, The Effects of School Spending 
on Educational and Economic Outcomes: Evidence from School Finance Re-
forms, NBER Working Paper No. 20847 (2015), available at http:// www .nber .org/ 
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papers/ w20847 (study of state supreme court decisions in twenty- eight states 

between 1971 and 2010 concluded that school fi nance reforms stemming from 

court orders have tended both to increase state spending in low- income districts 

and to decrease expenditure gaps between low-  and high- income districts).

63. For example, in a decision issued two decades after the Massachusetts 

Supreme Judicial Court held the state has a constitutional duty to prepare all 

of its children “to participate as free citizens of a free State to meet the needs 

and interests of a republican government,” McDuffy v. Sec’y of the Exec. Of-

fi ce of Educ., 615 N.E.2d 516, 548 (Mass. 1993), and one in which it again em-

phasized that “for its effective functioning, democracy requires an educated cit-

izenry,” Hancock v. Comm’r of Educ., 822 N.E.2d 1134, 1137 (Mass. 2005), the 

court closely examined student progress on achievement test scores, especially 

in certain high need focus districts, but it did not extend its inquiry into student 

progress in overcoming the civic engagement gap.

64. The emphasis on academic standards responded to a series of major com-

mission reports in the 1980s that had warned of a “rising tide of mediocrity” in 

American education— a phenomenon that was said to be undermining the na-

tion’s ability to compete in the global economy. Nat’l Comm’n on Excellence 

in Educ., A Nation at Risk: The Imperative for Educational Reform 5 

(1983). See also Carnegie Forum on Education & the Economy, Task Force 

on Teaching as a Profession, A Nation Prepared: Teachers for the 21st 

Century (1986); Theodore Sizer, Horace’s Compromise: The Dilemma of the 

American High School (1989). Comparative international assessments had re-

vealed poor performance by American students, especially in science and math-

ematics. See Nat’l Assessment of Educ. Programs, America’s Challenge: 

Accelerated Academic Achievement (1990); see also Robert L. Linn & Ste-

phen B. Dunbar, The Nation’s Report Card: Good News and Bad About Trends 
in Achievement, 72 Phi Delta Kappan 127, 131 (1990). In response, federal and 

state policy makers decided that a major effort was needed to develop challeng-

ing educational goals and standards that would raise educational expectations 

and the educational achievement of America’s youth, so that the country could 

again be number one in the intensifying international economic competition.

65. The new state standards aided plaintiffs in the adequacy cases because 

they provided courts with practical tools for developing judicially manageable 

approaches for dealing with complex educational issues and for implementing 

effective remedies. In essence, the states were themselves defi ning what was an 

“adequate” education by specifying the academic expectations that all students 

were supposed to meet. The key question litigants could then pose was whether 

the state was also providing all students with suffi cient resources to allow them 

a fair opportunity to meet these standards. In most of the cases, the judges de-

cided that the states were not providing such opportunities, and the standards 

offered the judges workable criteria for crafting practical remedies to imple-
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ment their decisions. These issues are discussed in more detail in Rebell, su-
pra note 5, ch. 2.

66. Elementary & Secondary Sch. Act of 1965, 20 U.S.C.A. § 6301 (2001).

67. Tina L. Heafner & Paul G. Fitchett, National Trends in Elementary In-
struction: Exploring the Role of Social Studies Curricula, 103 Soc. Studs. 67 

(2012).

68. Seth Schiesel, Former Justice Promotes Web- Based Civics Lessons, N.Y. 

Times, June 9, 2008. O’Connor lamented, “This leaves a huge gap, and we can’t 

forget that the primary purpose of public schools in America has always been to 

help produce citizens who have the knowledge and the skills and the values to 

sustain our republic as a nation, our democratic form of government.”

69. Ctr. on Educ. Pol’y, Choices, Changes, and Challenges Curriculum 

and Instruction in the NCLB Era 1, 5 (2007), available at http:// www .cep -    dc 

.org/ McMurrer _FullReport _CurricAndInstruction _072407 %20 (1) .pdf.

70. Richard Rothstein et al., Grading Education 48 (2008). See also 

Campaign for Educ. Equity, Deficient Resources; An Analysis of the 

Availability of Basic Educational Resources in High Needs Schools in 

Eight New York State School Districts (2012) (fi ve of thirty- three high- need 

schools studied were not providing suffi cient instructional time or course offer-

ings to meet state requirements in social studies).

71. Elementary & Secondary Sch. Act, 20 U.S.C.A. § 6301 (2015).

72. The new law does, however, permit states to include a measure of school 

quality or student success such as student engagement, educator engagement, 

student access to and completion of advanced coursework, postsecondary readi-

ness, school climate, and safety. 20 U.S.C.A. § 6311(c) (4) B (VI).

73. See, e.g., N.Y. State Dep’t of Educ., College and Career Readiness 

Anchor Standards, available at http:// www .nylearns .org/ module/ Standards/ 

Tools/ Browse ?standardId = 98862; Ky. Dep’t of Educ., Kentucky’s College 

and Career Readiness Anchor Standards, available at http:// education .ky 

.gov/ curriculum/ standards/ Documents/ Kentucky _Academic _Standards _ELA 

.pdf.

74. The National Commission on Excellence and Equity in Education recog-

nized this need in its call for new directions for American education:

To achieve the excellence and equity in education on which our 

future depends, we need a system of American public education 

that ensures all students have a real and meaningful opportu-

nity to achieve rigorous college-  and career ready standards. . . . 

But American schools must do more than ensure our future eco-

nomic prosperity; they must foster the nation’s civic culture and 

sense of common purpose, and create the unifi ed nation that e 

pluribus unum celebrates. So much depends on fulfi lling this 
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mission: the shared ideals that enable our governmental system 

to hold together even in the face of fractious political disagree-

ments; the strength of our diversity; the domestic tranquility that 

our Constitution promises; and the ability to maintain the infl u-

ence— as example and power— that America has long projected 

in the world. We neglect those expectations at our peril.

We cannot have a strong democracy without an informed, en-

gaged citizenry.

U.S. Dep’t of Educ., For Each and Every Child— A Strategy for Education 

Equity and Excellence 12 (2013).

75. Anne Mishkind, Overview: State Defi nitions of College and Career Read-
iness 4 (Am. Inst. for Research 2014), available at http:// www .ccrscenter .org/ 

sites/ default/ fi les/ CCRS %20Defi ntions %20Brief _REV _1 .pdf. The New York 

State Board of Regents also recently announced that its goal is to ensure that 

each child is prepared for success in “college, career, and citizenship.” New York 

State, Draft Plan to the U. S. Department of Education, The Elementary and 

Secondary Education Act of 1965, as amended by the Every Student Succeeds 

Act 6 (July 2017).

76. Bonner ex rel. Bonner v. Daniels 885 N.E.2d 673, 691 (Ind. Ct. App. 2008) 

(quoting statement of delegate Bryant of Warren County, 2 Report of the De-

bates and Proceedings of the Convention for the Revision of the Consti-

tution of the State of Indiana 1850 1890– 91).

77. See, e.g., Rogers M. Smith, Civic Ideals: Conflicting Visions of Citi-

zenship in U.S. History (1997) (discussing systematic exclusion of women, mi-

norities and working class from exercise of the franchise); Thiel v. S. Pac. Cty., 

328 U.S. 217, 222 (1946) (discussing systematic exclusion from jury list of those 

who work for a daily wage); Taylor v. Louisiana, 419 U.S. 522, 538 (1975) (discuss-

ing systematic exclusion of women from jury duty).

78. The history of the slow extension of the franchise throughout American 

history is discussed in detail in Alexander Keyssar, The Right to Vote: The 

Contested History of Democracy in the United States (2000).

79. 52 U.S.C.A. § 10101 et seq.
80. See, e.g., Molly Selvin & Larry Picus, The Debate Over Jury Perfor-

mance: Observations from a Recent Asbestos Case 45– 46 (RAND 1987), avail-
able at http:// www .rand .org/ content/ dam/ rand/ pubs/ reports/ 2007/ R3479 .pdf; Ar-

thur D. Austin, Complex Litigation Confronts the Jury System: A Case 

Study (1984); William C. Thompson, Are Juries Competent to Evaluate Statistical 
Evidence? 52 Law & Contemp. Probs. 9, 24– 41 (1989).

81. “If the jury has an Achilles heel, it is the comprehension of legal instruc-

tions.” Joe S. Cecil et al., Citizen Comprehension of Diffi cult Issues: Lessons 
from Civil Jury Trials, 40 Am. Univ. L. Rev. 727, 749 (1991). The authors cited an 
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in- depth examination of jury decision- making in complex cases by the Litigation 

Section of the American Bar Association, which found that jurors had signifi -

cant diffi culty in understanding and applying judicial instructions and that there 

was substantial variance in juror comprehension between cases and among ju-

rors. Id. at 752– 54. See also Franklin Strier, The Educated Jury: A Proposal for 
Complex Litigation, 47 DePaul L. Rev. 49, 53 (1997) (discussing studies indicat-

ing that pattern jury instructions are diffi cult for juries to understand).

82. Warren E. Burger, The Use of Lay Jurors in Complicated Civil Cases, 

 Remarks to the Conference of State Chief Justices (3– 5) (Aug. 7, 1979) (assert-

ing that technical evidence is too complex for lay juries); see also Warren E. 

Burger, Agenda for Change, 54 Judicature 232, 235 (1971) (recommending con-

sideration of use of experts to assist judges in complex cases); Peter Sperlich, The 
Case for Preserving Trial by Jury in Complex Civil Litigation, 65 Judicature 

394, 397 (1982) (discussing Chief Justice Burger’s concern and its impact).

83. Burger Suggests Waiving Juries in Complex Civil Trials, Nat’l L.J., Aug. 

13, 1979, at 21.

84. See, e.g., William Luneberg & Mark A. Nordenberg, Specially Quali-
fi ed Juries & Expert Nonjury Tribunals: Alternatives for Coping with the Com-
plexities of Modern Civil Litigation, 67 Va. L. Rev. 887, 945– 50 (1981); Mark A. 

Nordenberg & William Luneberg, Decision- Making in Complex Federal Civil 
Cases: Two Alternatives to the Traditional Jury, 65 Judicature 420, 425– 27 

(1982) (proposing that jurors in complex cases be required to hold a college de-

gree); Strier, supra note 81.

85. See, e.g., In re Japanese Elec. Prods Antitrust Litig., 631 F.2d 1069, 1084 

(3rd Cir. 1980) (denying right to jury in complex litigation); Bernstein v. Univer-

sal Pictures, 79 F.R.D. 59 (S.D.N.Y 1978) (same). But see In re U.S. Fin. Secs. 

Litig., 609 F.2d 411 (9th Cir. 1979) (holding that there is no complexity exception 

to the Seventh Amendment); see also Ross v. Bernhard, 396 U.S. 531, 538 n. 10 

(noting that in determining whether an issue was of a legal nature and therefore 

triable by a jury, courts should consider “the practical abilities and limitations of 

juries”); Note, The Right to a Jury Trial in Complex Civil Litigation, 92 Harv. L. 

Rev. 898 (1979).

86. 28 U.S.C. § 1861. The act states that “it is the policy of the United States 

that all litigants in federal courts entitled to trial by jury shall have the right to 

grand and petit juries selected at random from a fair cross- section of the com-

munity.” This right was apparently extended to the states by Taylor v. Louisiana, 

419 U.S. 522, 528 (1975), at least in regard to criminal cases. But see United States 

v. Potter, 552 F.2d 901, 905 (9th Cir. 1977) (holding that “the less educated” are 

not a “cognizable group” entitled to constitutional protections); United States v. 

Butera, 420 F.2d 564, 571 (1st. Cir 1970) (indicating that the “less educated” are 

a distinctive group).

87. See, e.g., Batson v. Kentucky, 476 U.S. 79 (1986) (a black defendant may 
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challenge prosecutors’ use of peremptory challenges against racial minorities); 

Taylor v. Louisiana, 419 U.S. 522 (1975) (banning exclusion of women as a class 

from jury service).

88. Moore v. New York, 333 U.S. 565, 570 (1948). The New York elite jury 

panel practice had previously been upheld by the Court in Fay v. New York, 332 

U.S. 261 (1946). As late as 1967, 60 percent of federal courts still relied heav-

ily on blue- ribbon juries (results of a 1967 survey of federal courts cited in Jef-

frey Abramson, We, the Jury: The Jury System and the Ideal of Democ-

racy 99 (1994). Juries have historically played a more critical role in America 

than in other nations, including England. In colonial days, the colonists relied 

on the jury to restrain governmental excesses, as in the Peter Zenger trial, and 

juries played an important role in keeping the judicial branch independent. In 

the nineteenth century, they were an important counter to pro- business judges. 

For an overview discussion of the historical role of American juries, see Stephan 

Landsman, The History and Objectives of the Civil Jury System, in Verdict: As-

sessing the Civil Jury System 22 (Robert E. Litan ed., 1993). See also Leon-

ard W. Levy, The Palladium of Justice: Origins of Trial by jury (1999).

89. See, e.g., R. Lempert, Civil Furies and Complex Cases: Taking Stock 
After 12 Years, in Verdict, supra note 88; Steven A. Saltzburg, Improving the 
Quality of Jury Decision- Making, id. at 341; Barbara Allen Babcock, Jury Ser-
vice and Community Representation, in id. at 460. In a 1989 survey, 58 percent 

of federal judges and 66 percent of state court judges disagreed with the propo-

sition that “in complex civil cases, there should be some minimum level of edu-

cation or qualifi cations to avoid jurors who cannot understand the case.” Louis 

Harris & Assocs., Inc., Judges’ Opinions on Procedural Issues: A Survey of State 
and Federal Trial Judges Who Spend at Least Half Their Time on General Civil 
Cases, 69 B.U. L. Rev. 731, 747 (1989).

90. See, e.g., Graham C. Lilly, The Decline of the American Jury, 72 U. Colo. 

L. Rev. 53 (2001) (long- term trends in the nature of litigation and the selection 

of juries raise serious questions about the continued viability of the jury system); 

Beth Z. Shaw, Judging Juries: Evaluating Renewed Proposals for Specialized Ju-
ries from a Public Choice Perspective, 2006 UCLA J. L. & Tech. 3 (2006) (advo-

cating use of specialized juries in complex cases to increase comprehension and 

reduce the potential for cascading effects during deliberation); Jennifer F. Miller, 

Should Juries Hear Complex Patent Cases?, 2004 Duke L. & Tech. Rev. 4.

91. Harry Kalven, Jr., & Hans Zeisel, The American Jury 149 (2nd ed. 

1971). Kalven and Zeisel’s study was based on questionnaires of a sample of ap-

proximately 3,500 criminal jury trials conducted in the mid- 1950s. Among other 

things, the researchers asked presiding judges how they would have decided 

cases and found that the actual verdicts reached by the juries corresponded 

to the judges’ views in 78 percent of cases. Id. at 63. Judge- jury disagreements 

tended to be on issues of community values and not on factual issues. Id. at 116. 
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See also John Guinther, The Jury in America 208– 09 (1988) (stating that het-

erogeneous juries recognize and offset each other’s biases).

92. Strier, supra note 81, at 55.

Chapter Four

1. Only about 2 percent of civil lawsuits fi led in the United States go to trial, 

and the majority of all other cases settle. See Marc Galanter & Mia Cahill, Most 
Cases Settle: Judicial Promotion and Regulation of Settlements, 46 Stan. L. Rev. 

1301 (1994); John Barkai et al., A Profi le of Settlement, 42 Court Rev. 35 (2006), 

available at http:// aja .ncsc .dni .us/ courtrv/ cr42 -    3and4/ CR42 -    3BarkaiKentMartin 

.pdf.

2. These defi nitions paraphrase and summarize the concepts in Westheimer 

& Kahne, Educating the “Good” Citizen: Political Choices and Pedagogical 
Goals, 41 Am. Educ. Res. J. 237 (2004).

3. See Character Counts!, at https:// charactercounts .org/ program 

-    overview/.

4. See, e.g., Mario Carretero, Helen Haste & Angela Bermudez, Civic Edu-
cation, in Handbook of Educational Psychology 295 (2013) (outlining a “new 

civics” approach that expands the defi nition of civic participation beyond voting- 

related behavior and knowledge of political institutions and emphasizes “under-

standing, skills, agency and motivation through hands- on experiences with civic 

issues and actions”); Youth & Participatory Pols. Res. Network, at http:// ypp 

.dmlcentral .net/ pages/ about; Helen Haste & Angela Bermudez, The Power of 
Story: Historical Narratives and the Construction of Civic Identity, in Inter-

national Handbook of Research in Historical Culture and Education 

(M. Carretero, S. Berger & M. Grever eds., 2015).

5. Westheimer & Kahne, supra note 2, at 243– 44.

6. Id. at 244. See also Diana E. Hess, Controversy in the Classroom: The 

Democratic Power of Discussion 132– 35 (2009) (discussing opposing views on 

how schools should implement fl ag- salute requirements in the wake of the 9/11 

attack).

7. Westheimer & Kahne, supra note 2, at 244.

8. Morris Janowitz, The Reconstruction of Patriotism: Education for 

Civic Consciousness 166 (1983) (quoting Peter Kleinbard, a “keen observer of 

inner- city educational institutions”).

9. Thomas Lickona, Educating for Character: How Our Schools Can 

Teach Respect and Responsibility 276 (1991).

10. Id. at 306.

11. Meira Levinson, No Citizen Left Behind 44 (2012) (adopting the 

Civic Mission of the Schools defi nition of citizenship that includes these specifi c 
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traits). See also Joel Westheimer, What Kind of Citizen? Educating Our 

Children for the Common Good 46 (2015) (“Character traits such as honesty, 

integrity, and responsibility for one’s own actions are certainly valuable. . . . But 

on their own, they are not about democracy”).

12. Campaign for the Civic Mission of the Schools, Guardian of Democ-

racy: The Civic Mission of the Schools (2011), available at http:// civicmission 

.s3 .amazonaws .com/ 118/ f0/ 5/ 171/ 1/ Guardian -    of -    Democracy -    report .pdf. This re-

port was substantially based on the Civic Mission of the Schools report that had 

been issued in 2003 by the Carnegie Corporation of New York and the Center 

for Information and Research on Civic Learning and Engagement (CIRCLE).

13. These included the Character Education Partnership, National Confer-

ence of State Legislators, the American Enterprise Institute, American Federa-

tion of Teachers, and the Coalition for Community Schools. Id. at 45.

14. Id. at 12.

15. See, e.g., Carnegie Corp. & CIRCLE, The Civic Mission of the Schools 

21– 28 (2003); Campaign for the Civic Mission of the Schools et al., supra 

note 12, at 16– 17; Judith Torney- Purta & Susan Vermeer Lopez, Developing 

Citizenship Competencies from Kindergarten Through Grade 12: A Back-

ground Paper for Policymakers and Educators (2006), available at http:// 

fi les .eric .ed .gov/ fulltext/ ED493710 .pdf; Danielle Allen, Education and 

Equality (2016); Wolfgang Althof & Marvin W. Berkowitz, Moral Education 
and Character Education: Their Relationship and Roles in Citizenship Educa-
tion, 35 J. Moral Educ. 495, 503 (2006).

16. Nat’l Comm’n on Excellence in Educ., A Nation at Risk 7 (1983).

17. Peter Levine & Kei Kawashima- Ginsberg, Civic Education and 

Deeper Learning 1 (2015), available at http:// www .jff .org/ sites/ default/ fi les/ 

publications/ materials/ Civic -    Education -    and -    Deeper -    Learning -    012815 .pdf.

18. Id. at 1– 2.

19. Danielle Allen, Education and Equality (2016).

20. Id. at 10. A recent congressionally requested report by a distinguished 

panel of the National Academy of Arts and Sciences similarly found that all stu-

dents need a thorough grounding in the humanities, social sciences, and the nat-

ural sciences, to provide “an intellectual framework and context for understand-

ing and thriving in a changing world . . . [and to] learn not only what but how and 

why.” Am. Acad. of Arts and Scis., The Heart of the Matter: The Humani-

ties and Social Sciences for a Vibrant, Competitive, and Secure Nation 10 

(2013).

21. Martha Nussbaum, Not for Profit: Why Democracy Needs the Hu-

manities 2 (2010). See also Anne Newman, Realizing Educational Rights: 

Advancing School Reform Through Courts and Communities 37 (2013) 

(“Of course literacy, numeracy, and a basic understanding of history, economics, 

science and literature are foundational to understanding political and social is-
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sues in an ever- evolving world, and to deliberating there issues with diverse fel-

low citizens”).

22. Ilya Somin asserts that increasing levels of education increase political 

knowledge only 1.3 to 8 points on a 30- point scale. Ilya Somin, Democracy and 

Political Ignorance: Why Smaller Government Is Smarter 98– 99 (2016). 

The large 8- point increase relates to a hypothetical shift from a middle school 

dropout level of education to a graduate degree; the smaller 1.3- point increase 

stems from a shift from a high school graduate to a college graduate. The studies 

he cites examine years of schooling but do not focus on the actual content of the 

education that students receive in those schools. The greatest increases in po-

litical knowledge (11.1 points on a 30- point scale) come from an interest in pol-

itics. Somin equates interest in politics with partisanship, but political interest 

can also be stirred by a broad and deep knowledge base.

23. Nussbaum, supra note 21, at 81.

24. Claus von Zastrow with Helen Janc, Academic Atrophy: The Con-

dition of the Liberal Arts in America’s Public Schools 9 (Council for Ba-

sic Educ. 2004).

25. Nat’l Assessment Governing Bd., Civics Framework for the National As-
sessment of Educational Progress (2014), available at https:// www .nagb .org/ 

publications/ frameworks/ civics/ 2014 -    civics -    framework .html. Over a twenty- year 

period, NAEP assembled committees of scholars, educators, civic leaders, and 

interested members of the public and worked with the Center on Civic Educa-

tion and the American Institutes for Research to identify and refi ne their con-

cepts of the knowledge, skills, and dispositions that students need to function 

well as civic participants. Many of the concepts in its framework were taken from 

the National Standards for Civics and Government, developed by the Center 

on Civic Education (available at http:// www .civiced .org/ standards). The NAEP 

framework describes the essential ele ments of civic education in terms of three 

interrelated components: intellectual and participatory skills, knowledge, and 

civic dispositions. Id. at 15– 31.

26. Id. at 16.

27. Elementary & Secondary Sch. Act, 20 U.S.C.A. § 6311(b)(1)(C) (2015). 

Exit examinations in social studies are required in many states, but these grad-

uation requirements do not drive instructional priorities during the elementary, 

middle, and early high school years as do the annual federally required achieve-

ment tests on which school ratings and individual progress are assessed.

28. See discussions in chapter 1, at p. 32, and chapter 3, at pp. 62–63.

29. Rosemary C. Salomone, The Common School Before and After Brown, 
Democracy, Equality and the Productivity Agenda, 120 Yale L.J. 1454, 1486 

(2011).

30. Norman H. Nie, Jane Junn & Kenneth Stehlik- Barry, Education and 

Democratic Citizenship in America 41– 42 (1996). See also Norman Nie & 
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D. Sunshine Hillygus, Education and Democratic Citizenship, in Making Good 

Citizens: Education and Civil Society 30 (Diane Ravitch & Joseph P. Vite-

ritti eds., 2001) (empirical analysis fi nds that college education, and particularly 

one grounded in social science curriculum, correlates with higher levels of ver-

bal aptitude; higher levels of political participation, and more civic voluntarism).

31. Nat’l Assessment Governing Bd., supra note 25, at 23– 26. NAEP also 

calls for “participatory skills” that include interacting, listening and monitoring, 

and “infl uencing” by voting, petitioning, and participating in civic and political 

activities. Id. at 26– 29.

32. Allen, supra note 19, at 40. The kinds of verbal skills that Allen de-

scribes are similar to those the courts deemed critical for civic participation in 

Rose v. Council for Better Educ., 790 S.W.2d 186, 212 (Ky. 1989) (“Suffi cient oral 

and written communication skills to enable students to function in a complex 

and rapidly changing civilization”), and in CFE v. State, 719 N.Y.S.2d 475, 485 

(N.Y. Sup. Ct. 2001) (“An engaged, capable voter needs the intellectual tools to 

evaluate complex issues, such as campaign fi nance reform, tax policy, and global 

warming, to name only a few”).

33. Jane Mansbridge et al., A Systemic Approach to Deliberative Democracy, 

in Deliberative Systems Deliberative Democracy at the Large Scale 1, 4– 5 

(John Parkinson & Jane Mansbridge eds., 2012). For other discussions of the the-

ory of deliberative democracy, see, e.g., Benjamin Barber, Strong Democracy: 

Participatory Democracy for a New Age (1984); Amy Gutmann & Dennis 

Thompson, Why Deliberative Democracy (2004); Ronald Dworkin, Justice 

for Hedgehogs (2011).

34. See Joshua Cohen, Deliberative Democracy and Democratic Legitimacy, 
in The Good Polity 21 (A. Hamlin & P. Petit eds., 1989). See also Joshua Co-

hen, Democracy and Literacy, in Deliberative Democracy 193 (Jon Elsner ed., 

1998).

35. Civic republicanism began as a movement to emphasize the importance 

to the drafters of the Constitution of classical republican concepts, such as par-

ticipatory democracy. See, e.g., Gary Wills, Inventing America: Jefferson’s 

Declaration of Independence (1978); Gordon S. Wood, The Creation of 

the American republic 1776– 1787 (1969), but then developed into a broader 

political- legal perspective that “embraces an ongoing deliberative process . . . to 

arrive at the public good.” Mark Seidenfeld, A Civic Republican Justifi cation 
for the Bureaucratic State, 105 Harv. L. Rev. 1511, 1528 (1992). See also Frank I. 

Michelman, Law’s Republic, 97 Yale L.J. 1493, 1495 (1988) (advocating repub-

lican constitutionalism, which “involves the ongoing revision of the normative 

histories that make political communities sources of contestable value and self- 

direction for their members”).

36. Andrew Peterson, Civic Republicanism and Civic Education 5 

(2011). Peterson also notes that civic republicanism is a renaissance of the idea 
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that “civic virtue needs to be inculcated within the citizenry.” Id. at 148. Har-

vard professor Michael Sandel, a prime proponent of civic republicanism, be-

lieves that since the mid- twentieth century, America has come to overemphasize 

consumerism and a “voluntaristic conception of freedom and the conception of 

persons as free and independent selves” and has neglected the “republican” tra-

dition of civic involvement that is critical for the functioning of a democratic pol-

ity. Michael J. Sandel, Democracy’s Discontent: America in Search of a 

Public Philosophy 261 (1996).

37. Robert N. Bellah et al., Habits of the Heart 218 (1985).

38. Amy Gutmann & Dennis Thompson, Moral Confl ict and Political Con-
sensus, 101 Ethics 64, 86– 87 (1990); see also Christopher Lasch, The Communi-
tarian Critique of Liberalism, in Community in America: The Challenge of 
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assimilation, perhaps, is the fact that two- thirds of the foreign 

born population self- identifi ed as white in the 2000 census, com-

pared with only half ten years earlier.

Peter H. Schuck, Diversity in America: Keeping Government at a Safe 

Distance 101 (2003). Schuck notes, however, that “immigrant achievers tend to 

be the ones who assimilate more slowly to American culture, while delinquents 

tend to abandon their ethnic heritage more quickly.” He also thinks that multi-

culturalism can both promote and impede assimilation, depending on how it is 

perceived and implemented. Id. at 102.

126. Jennifer Hochschild, Vesla Weaver & Traci Burch, Creating a 

New Racial Order: How Immigration, Multiracialism, Genomics and the 

Young Can Remake Race in America (2012).

127. Hochschild, Weaver, and Burch also note four potential “blockages” or 

impediments to the new racial order: some people will feel harmed by the new 

racial order, concentrated poverty, poor education and incarceration may pre-

vent some from benefi ting from these changes, wealth disparities, and the poten-

tial creation of new pariah groups (e.g., Muslims, unauthorized immigrants). Id. 
at ch. 6.

128. Thomas F. Pettigrew & Linda R. Tropp, A Meta- Analytic Test of Inter-
group Contact Theory, 90 J. Personality & Soc. Psych. 751 (2006).

129. Michael Kurlaender & John T. Yun, Measuring School Racial Composi-
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tion and Student Outcomes in a Multiracial Society, 113 Am. J. Educ. 213 (2007). 

See also Amy Stuart Wells, Lauren Fox & Diana Cordova- Cobo, How Ra-

cially Diverse Schools and Classrooms Can Benefit All Students (Cen-

tury Found. 25) (2016), available at https:// tcf .org/ content/ report/ how -    racially 

-    diverse -    schools -    and -    classrooms -    can -    benefi t -    all -    students/ (summarizing histori-

cal and current research on benefi ts of racial integration in schools).

130. See, e.g., Amy Stuart Wells & Robert L. Crain, Stepping Over the 

Color Line: African- American Students in White Suburban Schools 

(1997) (study of thirteen thousand black students who transferred to suburban 

schools graduated at twice the rate of those who remained in St. Louis and were 

more likely to attend college); Jomills Henry Braddock II & Tamela McNulty Ei-

tle, The Effects of School Desegregation, in Handbook of Research on Multi-

cultural Education (James A. Banks & Cherry A. McGee Banks eds., 2d ed. 

2004); Robert L. Crain & Rita El Mahard, Desegregation and Black Achieve-
ment: A Review of the Research School Desegregation: Lessons of the First 
Twenty- Five Years— Part I: Effects of School Desegregation: A Critical Review 
of Social Science Research, 42 Law & Contemp. Probs. 17 (1978) (meta- analysis 

indicates that school desegregation does not negatively affect achievement of 

white students, and in a number of cases also improves their achievement).

131. Danielle S. Allen, Talking to Strangers: Anxieties of Citizenship 

Since BROWN V. BOARD OF EDUCATION (2004). “Social trust” in this context 

simply means “that one is safe . . . that a particular fellow citizen is unlikely to 

take advantage of one’s vulnerability.” Id. at xiv. See also Patricia White: Civic 

Virtues and Public Schooling: Educating Citizens for a Democratic Soci-

ety 57 (1996) (“No pluralist democracy could survive simply on the basis of per-

sonal trust relationships between individuals, it requires a basis of social trust”). 

Nancy L. Rosenblum, Navigating Pluralism: The Democracy of Everyday Life 
(and Where It Is Learned), in Citizen Competence and Democratic Institu-

tions 67 (Stephen L. Elkin & Karol Edward Soltan eds., 1999) (discussing the 

importance of treating people identically and with easy spontaneity, and speak-

ing out against ordinary injustice). Robert Putnam has shown how historically a 

spirit of trust and political and social participation in regional communities in 

northern Italy resulted in substantial economic and political gains, as compared 

with regions in southern Italy, where mutual suspicion and lawlessness were re-

garded as normal. Robert D. Putnam, Making Democracy Work: Civic Tra-

ditions in Modern Italy (1993).

132. Eric M. Uslaner, Trust and the Economic Crisis of 2008, 13 Corp. Repu-

tation Rev. 110, 120 (2010). Uslaner states that the level of trust strongly tracks 

the level of economic inequality in the United States.

133. Peter Levine, The Future of Democracy: Developing the Next 

Generation of American Citizens 88 (2007) (citing evidence that the level of 

social trust among young people has declined by 50 percent in recent years).
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134. Levinson, supra note 11, at 37.

135. Robert D. Putnam, Our Kids: The American Dream in Crisis 220– 

21 (2015).

136. Allen, supra note 19, at 42. Her aim is to integrate diverse individu-

als and groups into a “wholeness of citizenry: . . . [that] might focus on multilin-

gualism, where citizens all expect to learn each other’s languages, rather than 

on multiculturalism, which seems to set up permanently distinct cultural blocs.” 

Allen, supra note 131, at 20.

137. Allen, supra note 131, at 129.

138. The Every Student Succeeds Act (ESSA), 20 U.S.C.A. § 6301. Essen-

tially, this same wording also appeared at the start of the No Child Left Be-

hind Act of 2001 (NCLB), but that statute also contained an unrealistic man-

date that 100 percent of American students achieve profi ciency in challenging 

state standards by 2014, an impossible goal and one that clearly was not reached. 

The 100 percent profi ciency requirement has been omitted from the ESSA. For 

a detailed discussion of the 100 percent profi ciency mandate and how it under-

mined the entire structure of the NCLB, see Michael A. Rebell & Jessica R. 

Wolff, Moving Every Child Ahead: From NCLB Hype to Meaningful Edu-

cational Opportunity (2008).

139. See, e.g., N.Y. Bd. of Regents, All Children Can Learn: A Plan 

For Reform of State Aid to Schools 1 (1993) (“All children can learn; and 

we can change our system of public elementary, middle, and secondary educa-

tion to ensure that all students do learn at world- class levels”); Md. State Bd. of 

Ed., Maryland State Plan to Ensure Equitable Access to Excellent Ed-

ucators (2015), available at http:// marylandpublicschools .org/ MSDE/ divisions/ 

leadership/ docs/ MarylandEquityPlan2015 -    10 -    2 -    15 .pdf (referring to Maryland’s 

continuous effort to provide equal educational opportunity to every child, in-

cluding meaningful opportunities for all students to succeed, regardless of family 

income or race); N.D. State Dep’t of Educ., North Dakota State Plan to En-

sure Equitable Access to Excellent Educators (2015), available at https:// 

www .nd .gov/ dpi/ uploads/ 93/ NorthDakotaStateEquityPlanApprovedOct2015 

.pdf (“The State of North Dakota is committed to ensuring every public school 

student will graduate from high school college or career ready”).

140. Equity and Excellence Comm’n, For Each and Every Child: A 

Strategy for Education Equity and Excellence 12, 14 (2013). The author 

was a member of the commission.

Chapter Five

1. Jackie Zubrzycki, Texas Latest State to Consider Requiring High School 
Civics Test, Educ. Wk., May 11, 2017, available at http:// blogs .edweek .org/ 
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edweek/ curriculum/ 2017/ 05/ texas _civics _education .html ?cmp = eml -    enl -    cm 

-    news3.

2. This movement was initiated by the Joe Foss Institute, an organization that 

sends military veterans into schools to discuss patriotism and American govern-

ment. Although prospective citizens must answer only six out of ten questions 

culled from an item bank of one hundred, most of the states adopting the insti-

tute’s approach are requiring students to answer correctly fi fty to seventy ques-

tions. These questions include: “What do we call the fi rst ten amendments to the 

Constitution?” and “Name one war fought by the United States in the 1800s.” See 
Joe Foss Institute, Civic Education Initiative, available at http:// joefossinstitute 

.org/ civics -    education -    initiative/; Andrew Ujifusa, U.S. Citizenship Test Gains 
Traction as Diploma Criterion, Educ. Wk., Mar. 25, 2015; Rick Rojas & Motoko 

Rich, States Move to Make Citizenship Exams a Classroom Aid, N.Y. Times, 

Jan. 27, 2015, available at http:// www .nytimes .com/ 2015/ 01/ 28/ us/ states -    move -    to 

-    make -    citizenship -    exams -    a -    classroom -    aid .html? _r = 0; Jackie Zubrzycki, Eight 
States Add Citizenship Test as Graduation Requirement, Educ. Wk., Aug. 18, 

2015, available at http:// blogs .edweek .org/ edweek/ state _edwatch/ 2015/ 08/ eight 

_states _add _citizenship _test _requirement _for _grads .html.

3. Meira Levinson, No Citizen Left Behind 277 (2012).

4. See, e.g., Campaign for the Civic Mission of the Schools et al., The 

Guardian of Democracy: The Civic Mission of the Schools 6– 7 (2011), 

available at http:// civicmission .s3 .amazonaws .com/ 118/ f0/ 5/ 171/ 1/ Guardian -    of 

-    Democracy -    report .pdf.

5. David E. Campbell, Civic Education in Traditional, Charter, and Private 
Schools, in Making Civic Count: Citizenship Education for a New Gen-

eration 229, 243 (David E. Campbell, Meira Levinson & Frederick M. Hess 

eds., 2012). Campbell fi nds that “adolescents who attended public high schools 

with a strong civic ethos were more likely to be civically engaged— voting and 

volunteering— fi fteen years after graduating from high school.” See also Da-

vid E. Campbell, Why We Vote: How Schools and Communities Shape Our 

Civic Life ch. 7 (2010).

6. As Meira Levinson has put it: “Diversity does not magically breed civic 

virtues.  .  .  . Schools can readily end up exacerbating tensions and prejudices 

among their diverse members rather than resolving or eliminating the confl icts.” 

Meira Levinson, Diversity and Civic Education, in Making Civics Count, su-
pra note 5, at 89, 93. The way to build positive outcomes in a diverse setting, 

according to Walter Parker, an experienced educator and political scientist, is 

to use the differences among the students as “essential assets” and to increase 

“the variety and frequency of interaction among students who are different from 

one another.” Walter C. Parker, Teaching Democracy: Unity and Diversity 

in Public Life 78 (2003). Methods for creating classroom activities and school-

wide curricular and extracurricular activities that promote positive shared ex-
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periences and interactions among students of different backgrounds will be dis-

cussed throughout this chapter.

7. See discussion in chapter 4, at pp. 76–77. See also Am. Acad. of Arts & 

Sciences, Comm’n on the Humanities & Soc. Sciences, The Heart of the 

Matter: The Humanities and Social Sciences for a Vibrant, Competi-

tive, and Secure Nation 10 (2013) (“Democratic decision- making is based on a 

shared knowledge of history, civics, and social studies. A thorough grounding in 

these subjects allows citizens to participate meaningfully in the democratic pro-

cess— as voters, informed consumers, and productive workers”).

8. Carnegie Corp. of N.Y. & Ctr. for Info. & Research on Civic Learning 

& Engagement (CIRCLE), Civic Mission of the Schools 14 (2003). Charles 

Quigley also points out that the one- semester course in government or civics 

now is usually taken in twelfth grade and is taken by no more than 85 percent 

of students: “Unfortunately, this is too little and too late. Add the 15% of stu-

dents who do not take a civics course, the 15% of the students who do not fi n-

ish high school and we fi nd that many of the students who arguably need civics 

the most do not get it at all.” Charles N. Quigley, The Status of Civic Edu-

cation: Making the Case for a National Movement, 4 (Ctr. for Civic Educ. 

2004), available at http:// fi les .eric .ed .gov/ fulltext/ ED485827 .pdf.

9. Subhi Godsay et al., Center for Information and Research on Civic 

Learning and Engagement Fact Sheet 9 (Sept. 2012), available at http:// fi les 

.eric .ed .gov/ fulltext/ ED536256 .pdf; Education Commission of the States reports 

that “thirty- seven states require students to demonstrate profi ciency through as-

sessment in civics or social studies,” but its compilation includes items like the 

very minimal short answer quizzes discussed supra note 1. Educ. Comm’n of 

the States, 50- State Comparison: Civic Education (Dec. 12, 2016), available 
at http:// www .ecs .org/ citizenship -    education -    policies/.

10. Godsay et al., supra note 9, at 2. See also David Berliner, MCLB (Much 
Curriculum Left Behind): U.S. Calamity in the Making, 73 Educ. Forum (2009) 

(arguing that high- stakes testing has dictated an increased emphasis on reading 

and math, leaving little time for the arts and humanities). ESSA, the successor 

to NCLB enacted in 2015, continues to require statewide assessments in English 

language arts, math, and science but not in social studies or civics. Elementary & 

Secondary Sch. Act 20 U.S.C.A. § 6311(b)(1)(C).

11. Pol’y Res. Project of Civic Educ. Poly’s & Practices, The Civic Edu-

cation of American Youth: From State Policies to School District Prac-

tices (1999).

12. Id. at 1. The study also reported that “only one- fourth of the respond-

ing teachers reported being extremely familiar with these standards” and that 

“teachers also are unaware or confused about district and school civic educa-

tion policies.”

13. Nat’l Council for the Social Studies, The College, Career, and 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



242 Notes to Pages 100–103

Civic Life (C3) Framework for Social Studies State Standards: Guid-

ance for Enhancing the Rigor of K– 12 Civics, Economics, Geography, and 

History (2013). In 1994, the Center for Civic Education, with support from the 

U.S. Department of Education and Pew Charitable Trusts, issued a 179- page 

set of standards for civics and government that emphasized critical analysis and 

civic participation, but to a more limited extent than does the C3 Framework. 

See Ctr. for Civic Educ., National Standards for Civics and Government 

(1994) available at http:// www .civiced .org/ standards ?page = 912erica #15. The re-

cently developed Common Core standards, adopted in whole or in part by forty- 

two states and the District of Columbia, cover only mathematics and English 

language arts, although the latter standards use history and social studies texts 

as sources for developing skills in nonfi ction reading and comprehension. Com-

mon Core State Standards Initiative, Standards in Your State (2017), 

available at http:// www .corestandards .org/ standards -    in -    your -    state/.

14. Nat’l Council for the Social Studies, supra note 13, at 32– 34. Fred-

erick Hess, the director of education policy studies at the American Enterprise 

Institute has criticized the C3 standards for overemphasizing critical thinking 

and neglecting knowledge of basic facts about history and civics. See Frederick 

Hess, Content- Free Social Studies Standards, Educ. Wk., Sept. 20, 2013, avail-
able at http:// blogs .edweek .org/ edweek/ rick _hess _straight _up/ 2013/ 09/ content 

-    free _social _studies _standards .html. Hess is, of course, correct that a solid 

grounding in facts is a sine qua non for thoughtful knowledge and understanding. 

A need for deep factual knowledge is implicit in the C3 standards, and it is impor-

tant that teachers emphasize that reality in their teaching of these analytic skills.

15. Levinson, supra note 3, at 53.

16. Ga. Dep’t of Educ., Georgia American Government/Civics Social 

Studies Performance Standards (2012), available at https:// www .georgia 

standards .org/ standards/ Georgia %20Performance %20Standards/ American 

-    Government .pdf.

17. Ky. Dep’t of Educ., Academic Standards, High School Social Studies 

(2015), available at http:// education .ky .gov/ curriculum/ standards/ kyacadstand/ 

Documents/ Kentucky %20Academic %20Standards _Final -    9 %2011 %2015 

.pdf. Interestingly, the leader of the group that drafted the C3 framework was 

Kathy Swan from University of Kentucky. The Kentucky Department of Edu-

cation also specifi cally features the C3 framework on its website. See Ky. Dep’t 

of Educ., Social Studies Curriculum Documents and Resources, avail-
able at http:// education .ky .gov/ curriculum/ conpro/ socstud/ Pages/ SS -    Curriculum 

-    Documents -    and -    Resources .aspx.

18. Ark. Dep’t of Educ., Civics: Social Studies Curriculum Frame-

work (2014), available at http:// www .arkansased .gov/ public/ userfi les/ Learning 

_Services/ Curriculum %20and %20Instruction/ Frameworks/ Social _Studies/ 

Civics .pdf (generally emphasizes structures and functions but specifi cally re-
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fers to importance of developing critical analytic skills and includes standards 

like “construct explanations of the ways citizenship in the United States has 

changed over time and been affected by public policy, geographic location, 

state and federal law, and demographics using a variety of sources”). See also 

Kan. Dep’t of Educ., Kansas Standards for History, Government and So-

cial Studies (2013), available at http:// www .ksde .org/ LinkClick .aspx ?fi leticket 

= JDadRGpjfZ0 %3d & tabid = 472 & portalid = 0 & mid = 1585 -    7 (extensive empha-

sis on critical analytical skills, such as “Students need to know how concepts 

of rights have changed over time and how social and governmental institutions 

have responded to issues of rights and diversity,” “Students should know the ba-

sic outline of the history of the Civil Rights Movement, the struggle for women’s 

suffrage, and later movements for equality,” and “What might justify acts of civil 

disobedience? Where do your rights end and your neighbor’s begin?”). See also 

Md. Dep’t of Educ., State Curriculum, Government: High School, Stan-

dard 1: Civics (2016), available at http:// mdk12 .msde .maryland .gov/ instruction/ 

hsvsc/ government/ standard1 .html (extensive emphasis on critical analytical 

skills, like “The student will explain roles and analyze strategies individuals or 

groups may use to initiate change in governmental policy and institutions”). See 
also N.H. Dep’t of Educ., K– 12 Social Studies New Hampshire Curricu-

lum Framework (2006), available at https:// www .education .nh .gov/ instruction/ 

curriculum/ social _studies/ documents/ frameworks .pdf (generally emphasizes 

structures and functions approach but includes analytic themes, like “Ana-

lyze the evolution of the United States Constitution as a living document, e.g., 

the Bill of Rights or Plessy v. Ferguson”); N.Y. State Educ. Dep’t, New York 

Learning Standards, Civics, Citizenship and Government (2002), available 
at http:// www .p12 .nysed .gov/ ciai/ socst/ documents/ sslearn .pdf (emphasizes crit-

ical analytic skills: “The study of civics and citizenship requires the ability to 

probe ideas and assumptions, ask and answer analytical questions, take a skep-

tical attitude toward questionable arguments, evaluate evidence, formulate ra-

tional conclusions, and develop and refi ne participatory skills”). New York State 

explicitly implemented the C3 standards in its Civics Learning Standards, Press 

Release, New York State K– 12 Social Studies Toolkit Featured in Special Sec-

tion of Flagship Social Studies Journal, NYSED, 2015, available at http:// www 

.nysed .gov/ Press/ New -    York -    State -    K -    12 -    Social -    Studies -    Toolkit -    Featured -    In 

-    Special -    Section -    of -    Flagship -    Social -    Studies -    Journal. See also N.Y. State Educ. 

Dep’t, Participation in Government, Core Curriculum (2002), available at 
http:// www .p12 .nysed .gov/ ciai/ socst/ documents/ partgov .pdf. See also S.C. Dep’t 

of Educ., South Carolina Social Studies Academic Standards (2011), 

available at http:// ed .sc .gov/ scdoe/ assets/ fi le/ agency/ ccr/ Standards -    Learning/ 

documents/ FINALAPPROVEDSSStandardsAugust182011 .pdf (generally em-

phasizes structures and functions approach but includes some emphasis on criti-

cal analysis, like “Explain how fundamental values, principles, and rights often 
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confl ict within the American political system; why these confl icts arise; and how 

these confl icts are and can be addressed”).

19. Ind. Dep’t of Educ., Academic Standards, United States Govern-

ment (2014), available at http:// www .doe .in .gov/ standards/ social -    studies (em-

phasizes functions and structures of government, such as “Discuss the individ-

ual’s legal obligation to obey the law, serve as a juror, and pay taxes”). See also 

Neb. Dep’t of Educ., Social Studies Standards, Civics (2012), available at 
https:// www .education .ne .gov/ AcademicStandards/ Documents/ NE _Social 

StudiesStandardsApproved .pdf (emphasizes structures and functions of gov-

ernment, such as: “Analyze the signifi cance and benefi ts of patriotic symbols, 

songs, holidays, and activities”). See also Pa. Dep’t of Educ., Academic Stan-

dards for Government and Civics (2009), available at http:// static .pdesas 

.org/ content/ documents/ Academic _Standards _for _Civics _and _Government _ 

(Secondary) .pdf (emphasizes structures and functions of government, but pro-

motes comparative perspectives, such as: “Contrast the rights and responsibili-

ties of a citizen in a democracy with a citizen in an authoritarian system”). See 
also Iowa Dep’t of Educ., Core K– 12 Social Studies Standards, Political 

Science/Civic Literacy (2008), available at https:// iowacore .gov/ iowa -    core/ 

subject/ social -    studies (emphasizes structures and functions of government, but 

also includes civic participation and appreciation of diversity, such as “under-

stand participation in civic and political life can help citizens attain individual 

and public goals”). Note that the Iowa Department of Education apparently par-

ticipated in the development of the C3 standards. See Iowa Dep’t of Educ., So-

cial Studies Update (Oct. 13, 2013) available at https:// www .educateiowa .gov/ 

sites/ fi les/ ed/ documents/ October2013SSUpdate .pdf. See also Utah Educ. Net-

work, Core Standards, United States Government and Citizenship (2002), 

available at http:// www .uen .org/ core/ core .do ?courseNum = 6210 (emphasizes 

structures and functions of government and responsibilities and obligations, but 

not rights, of citizens).

20. Colo. Dep’t of Educ., Colorado Academic Standards, High School 

Social Studies Standards, Civics (2009), available at https:// www .cde .state .co 

.us/ standardsandinstruction/ GradeLevelBooks. It should be noted that at the 

time these standards were adopted, the Colorado Supreme Court had issued a 

preliminary decision in a major education adequacy case, Lobato v. Colorado, 

218 P.3d 358 (Colo. 2009), although in a later ruling on the merits, 304 P.3d 1132 

(2013), it ruled for the defendants.

21. Levinson, supra note 3, at 162 (2012).

22. Consider, for example, the following description of the introductory state-

ment of one of the leading civics textbooks: “The fi rst section of Civics explains 

to students that the purpose of the study of civics is to answer questions like 

‘What does it mean to be an American? What do we believe about our country 

and government? How do we know what to expect from our government? How 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Notes to Pages 104–105 245

do we know what is expected of us[?].’ . . . Notably absent from this list are ques-

tions like ‘How do Americans engage as citizens? Why should we civically en-

gage? How can we affect our government functions?’ ” Anna Rosefsky Saavedra, 

Dry to Dynamic Civic Education Curricula, in Making Civics Count, supra 

note 5, at 135, 143.

23. Diana Hess & John Zola, Professional Development as a Tool for Im-
proving Civic Education, in Making Civics Count, supra note 5, at 183, 184; 

Rebecca Burgess, Civic Education Professional Development: The Lay of 

the Land (2015), available at https:// www .aei .org/ wp -    content/ uploads/ 2015/ 03/ 

Civics -    Education -    Professional -    Development .pdf.

24. Claus von Zastrow with Helen Janc, Council for Basic Education, 

Academic Atrophy: The Condition of the Liberal Arts in America’s Pub-

lic Schools 9 (2004).

25. Id. at 7.

26. Press Release, U.S. Dep’t of Educ., Expansive Survey of America’s Public 

Schools Reveals Troubling Racial Disparities (Mar. 21, 2014) available at https:// 

www .ed .gov/ news/ press -    releases/ expansive -    survey -    americas -    public -    schools 

-    reveals -    troubling -    racial -    disparities.

27. See 8 N.Y.C.R.R. § 100.5(a)(3)(iii); 8 N.Y.C.R.R. § 100.2(d)(1)– (2) (Stu-

dents are also required to complete two units of study in a language other than 

En glish by grade 9). Because schools are not required to offer students a choice 

of world languages, some under- resourced high schools provide no more than 

the minimum one year of language, and many schools offer only one language, 

generally Spanish.

28. Angela M. Kelly & Keith Sheppard, Newton in the Big Apple: Access to 
High School Physics in New York City, 46 Physics Tchr. 280 (2008). A more 

recent study found that forty- six New York City high schools, mainly in low- 

income and minority areas, offered no courses in Algebra II, chemistry, or phys-

ics, and most other schools in the city offered only one or two of these courses. 

Ctr. for N.Y. City Affairs, New School, Creating College Ready Commu-

nities: Preparing NYC’s Precarious New Generation of College Students 

19 (2013). See also Joseph Kahne & Ellen Middaugh, Democracy for Some: 
The Civic Opportunity Gap in High School (Ctr. for Info. & Research on Civic 

Learning & Engagement, Working Paper No. 59, 2009) (study of 2,500 Califor-

nia high school students fi nds that students’ race and academic track as well as 

a school’s average socioeconomic status determine the availability civic learn-

ing opportunities that promote voting and broader forms of civic engagement).

29. Some small high schools in urban areas or in sparsely populated rural 

areas that lack the resources to provide a full range of courses on- site should 

enable students to take such courses at nearby high schools or colleges. Digital 

courses may also be a reasonable option for these schools, provided that the on-

line courses are based on a “blended learning” approach that combines a digi-
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tal distance- learning component with meaningful in- person supervision by cer-

tifi ed teachers. See, e.g., 8 N.Y.C.R.R. § 100.5(d)(10)(i)(a) (requiring supervision 

of online courses by a certifi ed teacher).

30. See Eric A. DeGroff, State Regulation of Non Public Schools: Does the 
Tie Still Bind? B.Y.U. Educ. & L.J. 363, 382, 390, 393 (2003) (eighteen states im-

pose no curricular requirements whatsoever on private schools or on schools 

that have not voluntarily registered); U.S. Dep’t of Educ., State Regulation 

of Private Schools 329 (2009), available at http:// www2 .ed .gov/ admins/ comm/ 

choice/ regprivschl/ regprivschl .pdf (based on self- reporting, twenty- three states 

do not impose curriculum requirements on some or all private schools in the 

state).

31. As of 2015, nineteen states across the county, nine of which are in the 

South, had established programs that provide state- funded vouchers and/or state 

tax credits to support student attendance in private schools. S. Educ. Found., 

Race & Ethnicity in a New Era of Public Funding of Private Schools: Pri-

vate School Enrollment in the South and the Nation 2 (2016), available 
at http:// www .southerneducation .org/ getattachment/ be785c57 -    6ce7 -    4682 -    b80d 

-    04d89994a0b6/ Race -    and -    Ethnicity -    in -    a -    New -    Era -    of -    Public -    Funding .aspx.

32. Approximately fi ve million students (about 10 percent of all students 

in the United States) attended private schools in 2011– 12; about 80 percent of 
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nomic Cooperation and Development (OECD) countries that participated in the 

2012 test of fi fteen- year- olds’ skills in mathematics and science. Org. for Econ. 

Cooperation & Dev., PISA 2012 Results in Focus (2014), available at http:// 
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of mathematics and science. . . . 
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37. Kawashima- Ginsberg & Levine, supra note 36. The authors also found 
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sion in chapter 4.
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dents (2015).
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and Ethics in Democratic Education 124– 25 (2015).

54. Hess & Zola, supra note 23, at 183, 197.

55. Burgess, supra note 23, at 1.
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68. Kahne & Middaugh, supra note 62, at 55. See also discussion of media use 
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Civic Online Reasoning (2016).
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From Voice to Influence, supra note 67, at 232, 243.

70. Robert Putnam, Our Kids: The American Dream in Crisis 212 (2015).
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Partisan Age: Confronting the Challenges of Motivated Reasoning and Misinfor-
mation, 54 Am. Educ. Res. J. 3 (2017). See also discussion in chapter 4.

76. Lauren Feldman et al., Identifying Best Practices in Civic Education: Les-
sons from the Student Voices Program, 114 Am. J. Educ. 75, 79 (2007), avail-
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84. Ernest Morrell et al., Critical Media Pedagogy: Teaching for 

Achievement in City Schools 4 (2013).

85. The challenges for teachers in promoting media literacy were well illus-
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89. Rebell, Wolff & Rogers, supra note 73, at 11.
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curricular activities); Kelley v. E. Jackson Pub. Schs., 372 N.W.2d 638, 640 (Mich. 

App. Ct. 1985) (holding that fees for interscholastic sports are constitutional be-
cause they are extracurricular in nature).

95. Putnam, supra note 70, at 176– 77. The “scissors gap” statistics refer to 
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pation gap in school- based extracurricular activities rose from about 10 percent 
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and Stratifying Patterns of Participation, 91. J. Educ. Res. 183 (1998). McNeal 

also reports the following participation patterns: “Another notable ethnic effect 
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status athletic activities (although higher participation rates in cheerleading). 
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97. Doninger v. Niehoff, 514 F. Supp. 2d 199 (D. Conn. 2007).

98. Bd. of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie Cty. v. Earls, 536 

U.S. 822 (2002). See also Veronica Sch. Dist. 47J v. Acton 515 U.S. 646 (1995) 
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ysis drug test).

99. D.N. ex rel. Huff v. Penn Harris Madison Sch. Corp., 2006 WL 2710596 
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Personal e- mail communication to the author from Prof. Michael Gregory, 

Jan. 18, 2016.
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103. Russell J. Skiba et al., The Color of Discipline: Sources of Racial and 
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tion of a Comprehensive High School Civic Engagement Initiative (Ctr. for Info. 
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games. See also “Zora,” a virtual city built and operated by eleven-  to fi fteen- 

year- olds described in Marina Umaschi Bers, Civic Identities, Online Technol-
ogies: From Designing Civics Curriculum to Supporting Civic Experiences, in 

Civic Life Online, supra note 74, at 139. A survey of video games played by 

1,100 teenagers found that 43 percent of teens played games such as Quest Atlan-

tis and Civilization, in which they help make decisions about the operations of a 

community, city, or nation, and 52 percent reported playing games in which they 

think about moral and civic issues. The study also found that teens had the same 

civic gaming experiences, regardless of family income race and ethnicity. See 

Joseph Kahne, Ellen Middaugh & Chris Evans, MacArthur Found., The 

Civic Potential of Video Games (2009), available at http:// www .civicsurvey 

.org/ sites/ default/ fi les/ publications/ Civic _Pot _Video _Games .pdf.
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114. Richard Weissbourd, The Parents We Mean to Be: How Well In-

tentioned Adults Undermine Children’s Moral and Emotional Develop-

ment 116 (2009).

115. Quoted in Paul Tough, How Children Succeed: Grit, Curiosity and 

the Hidden Power of Character 59 (2013).

116. See, e.g., Alfi e Kohn, How Not to Teach Values: A Critical Look at 
Character Education, in Character and Moral Education: A Reader, 130, 

134 (Joseph De Vitis and Tianlong Yu eds., 2011) (criticizing selective listing 

of only traditional values and presenting them in a way that uses them as “eu-

phemisms for uncritical deference to authority”); Michael Davis, What’s Wrong 
with Character Education?, 110 Am J. Educ. 32 (2003), available at http:// www 

.journals .uchicago .edu/ doi/ pdfplus/ 10 .1086/ 377672 (criticizing “simple” charac-

ter education).

117. Tough, supra note 115, at 60. See also Russell J. Sojourner, The Re-

birth and Retooling of Character Education in America 9 (2012), avail-
able at https:// www .character .org/ wp -    content/ uploads/ Character -    Education .pdf. 

Character education actually predated President Clinton’s State of the Union 

declaration. It emerged in reaction to the values clarifi cation movement, popu-

lar in many areas in the 1970s and 1980s. Values clarifi cation considered the in-

culcation of any set of values to be objectionable, given the diversity of political, 

religious, and moral beliefs among contemporary students. Proponents of this 

approach sought to help students analyze, understand, and choose those values 

that ware most appropriate for their own lives. See, e.g., S. Simon, L. Howe & 

H. Kirschenbaum, Values Clarification: A Handbook of Practical Strat-

egies (1972); B. Chazen, Contemporary Approaches to Moral Education 

(1985). Critics claimed that values clarifi cation offered merely manipulation of 

“desires and self- gratifi cation” and “an endless succession of confl icts and dilem-

mas.” William J. Bennett & Edwin J. Delattre, Moral Education in the Schools, 

50 Pub. Int. 81, 86, 98 (1978).

118. Sojourner, supra note 117, at 12.

119. Wolfgang Althof and Marvin W. Berkowitz, leaders of the contemporary 

character education movement, write that it is “now a consensual idea that a com-

petent, engaged and effective citizenship— necessary for full political, economic, 

social and cultural participation”— requires civic and political knowledge, intel-

lectual skills, social and participatory skills, and certain values, attitudes, and 

“dispositions” with a motivational power. Wolfgang Altof & Marvin W. Berko-

witz, Moral Education and Character Education: Their Relationship and Roles 
in Citizenship Education, 35 J. Moral Educ. 495, 503 (2006), available at https:// 

characterandcitizenship .org/ PDF/ Moral Education and Character Education 

Althof Berkowitz .pdf.

120. N.C. Gen. Stat. § 115C- 81 (h). The statute defi nes each of these traits in 

some detail.
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121. Aaron Cooley, Legislating Character: Moral Education in North Caroli-
na’s Public Schools, in Character and Moral Education, supra note 116, at 69.

122. Michael H. Romanowski, Through the Eyes of Students: High School 
Students’ Perspectives on Character Education, in Character and Moral Ed-

ucation, supra note 116, at 123– 24.

123. Paul Tough presents a striking example of how values of respect, self- 

control and hard work were taught realistically and successfully to street- smart 

students through the KIPP Academy’s behavior modifi cation program. KIPP 

combined the motivational aspects of academic success and college admission 

with an acceptance of “code switching,” techniques that advised the students to 

use these behavior patterns in the school environment, but not necessarily when 

they were operating in their street cultures. Tough, supra note 115, at 89.

124. Scott Seider, Character Compass: How Powerful School Culture 

Can Point Students Toward Success 126– 27 (2012).

125. Id. at 128– 29.

126. Id. at 180– 81.

127. Diane Ravitch, Celebrating America, in Pledging Allegiance: The 

Politics of Patriotism in America’s Schools 92 (Joel Westheimer ed., 2007). 

Ravitch adds: “The public school is itself an expression of the nation’s demo-

cratic ideology, a vehicle created to realize the nation’s belief in individualism, 

self- improvement and progress. It was in the public schools that students not 

only would learn what it meant to be an American but would gain the education 

necessary to make their way in an open society, one in which rank and privilege 

were less important than talent and merit.” Id. at 92– 93.

128. Morris Janowitz, The Reconstruction of Patriotism: Education 

for Civic Consciousness 84 (1983).

129. Id. at 94.

130. Id. at 111.

131. Sigal Ben- Porath, Education for Shared Fate Citizenship, in Education, 

Justice & Democracy 80 (Danielle Allen & Rob Reich eds., 2013).

132. Joel Westheimer, Introduction in Pledging Allegiance, supra note 

127, at 4.

133. Stanford Ctr. on Adolescence, Youth Civic Development & Edu-

cation: A Conference Report 19 (2014). See also Ctr. for Civic Educ., Na-

tional Standards for Civics and Government, Standard IV. D. 3 (1994), 

available at http:// www .civiced .org/ standards ?page = 912erica #15 (patriotism 

means “loyalty to the values and principles underlying American constitutional 

democracy as distinguished from jingoism and chauvinism”); Joseph Kahne and 

Ellen Middaugh similarly espouse a patriotism that

applaud[s] some actions by the state and criticize[s] others in 

an effort to promote positive change and consistency with the 
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nation’s  ideals. For example, imperialistic actions, though often 

advantageous to the imperialist nation’s citizens, should be re-

jected as inconsistent with democratic values. Rather than view 

critique or debate as unpatriotic  .  .  . constructive patriots con-

sider a wide range of perspectives and enact what Ervin Straub 

calls “critical loyalty.” . . . The point is not to downplay . . . the 

promise of America’s democratic commitments to equality and 

justice. Rather, it is to help students use their love of country as 

a motivation to critically assess what is needed to make it better.

Joseph Kahne & Ellen Middaugh, Is Patriotism Good for Democracy, in Pledg-

ing Allegiance 115, supra note 127, at 119.

134. Ben- Porath, supra note 131, at 90.

135. Id.
136. Nat’l Ctr. for Educ. Stats., Bullying at School and Cyber- Bulling 

Anywhere (2015), available at http:// nces .ed .gov/ pubs2015/ 2015056 .pdf.

137. See Policies and Laws, Stopbullying.gov, available at http:// www 

.stopbullying .gov/ laws/ index .html (summarizing laws and policies regarding 

anti- bullying laws in the fi fty states).

138. N.J. Stat. Ann. 18A: 37- 13- 18A:37- 31.

Chapter Six

1. See discussion in chapter 3, at pp. 61–64.

2. See chapter 3 for a discussion of the various phrases used in the different 

state constitutions to describe the minimal level of education to which all stu-

dents are entitled.

3. See Michael A. Rebell, Courts and Kids: Pursuing Educational Eq-

uity Through the State Courts, 22– 29 (2009).

4. McDaniel v. Thomas, 285 S.E.2d 156, 165 (Ga. 1981).

5. Rose v. Council for Better Educ., 790 S.W.2d 186, 212 (Ky. 1989). The other 

three capacities cited by the Court that did not relate specifi cally to civic prep-

aration were “suffi cient self- knowledge and knowledge of his or her mental and 

physical wellness,” “suffi cient training or preparation for advanced training in 

either academic or vocational fi elds so as to enable each child to choose and pur-

sue life work intelligently,” and “suffi cient levels of academic or vocational skills 

to enable public school students to compete favorably with their counterparts in 

surrounding states, in academics or in the job market.”

6. See discussion and citations in chapter 3 at note 37.

7. See Pauley v. Kelly, 255 S.E.2d 859, 877 (W.Va. 1979) (defi ning a “thorough 

and effi cient education” among other things, as including “knowledge of govern-

ment to the extent that the child will be equipped as a citizen to make informed 
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choices among persons and issues that affect his own governance” and “social 

ethics, both behavioral and abstract, to facilitate compatibility with others in this 

society”).

8. The motivation for the trial judge to undertake this extensive process to 

defi ne constitutional standards, and the Supreme Court’s acceptance of them, 

may have been infl uenced by the especially low levels of civic participation that 

commentators had noted in Kentucky at the time. See Penny M. Miller, Ken-

tucky Politics and Government 3 (1994) (fi nding that Kentucky’s political cul-

ture has been characterized by low levels of political participation and general 

deference to a small set of politically active elites).

9. The select committee actually recommended the four capacities that cen-

tered exclusively on civic participation concepts together with knowledge to at-

tend to their own wellness. The two additional capacities relating to vocational 

skills were added by the Court. Kern Alexander et al., Constitutional Intent: 
“System,’’ “Common,” and “Effi cient” as Terms of Art, 15 J. of Educ. Fin. 142, 

154 (1989).

10. Molly A. Hunter, All Eyes Forward: Public Engagement and Educational 
Reform in Kentucky, 28 J. L. & Educ. 485, 495 (1999). For additional discussion 

of the extensive public engagement process led by the Prichard Committee that 

both preceded and followed the court decisions, see Michael Paris, Framing 

Equal Opportunity: Law and the Politics of School Finance Reform pt. 3 

(2010).

11. Campaign for Fiscal Equity (CFE), Inc. v. State, 801 N.E.2d, 326, 332 (NY 

2003). This defi nition was also substantially adopted by the Connecticut Su-

preme Court in Conn. Coal. for Justice in Educ. Funding v. Rell, 990 A.2d 206 

(Conn. 2010).

12. CFE v. State, 719 N.Y.S.2d 475, 485 (N.Y. Sup. Ct. 2001). Justice DeGrasse 

apparently meant that a capable voter or juror needs suffi cient skills to follow ar-

guments made by experts on complex subjects, not that voters and jurors neces-

sarily need to master the intricacies of campaign fi nance reform or DNA them-

selves. In essence, these standards are, in contemporary terms, equivalent to the 

“Jefferson ideal” of the kinds of knowledge and skills that an active informed 

citizen should possess. See Jennifer L. Hochschild & Katherine Levine Ein-

stein, Do Facts Matter/Information and Misinformation in American 

Politics 4– 6 (2015).

13. CFE v. State, 655 N.E.2d 66, 666– 67 (N.Y. 1995).

14. See Michael A. Rebell, Adequacy Litigations: A New Path to Equity?, in 

Bringing Equity Back: Research for a New Era in American Educational 

Policy 291, 307– 15 (Janice Petrovich & Amy Stuart Wells eds., 2005).

15. McCleary v. State, 269 P.3d 227, 246– 47 (Wash. 2012).

16. McCleary v. State, 2010 WL 9073395 (Wash. Super. 2010), aff’d 269 P.3d 

227, 229 (Wash. 2012).
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17. McCleary v. State, 269 P.3d at 231– 46.

18. Deborah Meier, Response to Danielle Allen, New Democracy Forum, 

Boston Rev., 8, 14 May– June, 2016, available at https:// bostonreview .net/ forum/ 

what -    education/ deborah -    meier -    deborah -    meier -    responds -    danielle -    allen.

19. Specifi cally, the Center for Information and Research on Civic Learning 

and Engagement (CIRCLE) analyzed the correlation between the twenty- two 

states in which plaintiffs had prevailed in education adequacy cases as of June 

2016, as listed at the Schoolfunding website (http:// www .schoolfunding .info), 

and the seven indicators listed previously. It found the following correlations: 

state- required civics course, 0.03; civics test, 0.00; state social studies assessment, 

0.00; test plus course required, 0.014; social studies standards, 0.11; number of 

years of required social studies, – 0.14; and service learning 0.06. Personal corre-

spondence from Peter Levine, the Tufts associate dean responsible for CIRCLE, 

to Michael A. Rebell, July 1, 2016. Note, however, that there appears to have 

been a pattern of greater acceptance of rigorous social studies standards related 

to civic education in states in which there had been a successful adequacy litiga-

tion. See discussion in chapter 5, at pp. 102–3.

20. The expectation would be that “while the judiciary has the duty to con-

strue and interpret the word ‘education’ by providing broad constitutional guide-

lines, the Legislature is obligated to give specifi c substantive content to the word 

and to the program it deems necessary to provide that ‘education’ within the 

broad guidelines.” McCleary v. State, 269 P.3d at 247.

21. Gerald N. Rosenberg, The Hollow Hope: Can courts bring about so-

cial change 32 (1991).

22. The mere fi ling of school- funding- adequacy litigation have tended to 

move fi scal equity issues to the top of the political agenda, whether or not the 

plaintiffs actually prevail in a particular litigation. See G. Alan Hickrod et al., 

The Effect of Constitutional Litigation on Education Finance: A Preliminary 
Analysis, 18 J. Educ. Fin. 180 (1992).

23. See, e.g., judicial order requiring annual reporting by the legislature in 

McCleary v. State, Sup. Ct. Order No. 84362- 7 (Wash. 2012), available at http:// 

www .courts .wa .gov/ content/ publicUpload/ News/ McCleary %20v. %20State 

%20order %207 .18 .12 .pdf. Among other things that order specifi ed: “The court’s 

review will focus on whether the actions taken by the legislature show real and 

measurable progress toward achieving full compliance with Article IX, sec-

tion 1 by 2018 . . . the State must demonstrate steady progress according to the 

schedule anticipated by the enactment of the program reforms in [the relevant 

legislation].”

24. Cf. Claremont Sch. Dist. v. Governor, 794 A.2d 744, 751 (N.H. 2002): “Ac-

countability means that the State must provide a defi nition of a constitutionally 

adequate education, the defi nition must have standards, and the standards must 

be subject to meaningful application so that it is possible to determine whether, 
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in delegating its obligation to provide a constitutionally adequate education, the 

State has fulfi lled its duty.”

25. Cf., e.g., Castaneda v. Pickard, 648 F.2d 989, 1010 (5th Cir. 1982): (“The 

court’s second inquiry would be whether the programs and practices actually 

used by a school system are reasonably calculated to implement effectively the 

educational theory adopted by the school”).

26. Cf., e.g., Conn. Coal. for Justice in Educ. Funding, Inc. v. Rell, 990 A.2d 

206, 254 (Conn. 2010), quoting Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979): 

(constitutionally adequate system requires “careful state and local supervision 

to prevent waste and to monitor pupil, teacher and administrative competency”).

27. See discussion in chapter 4, at pp. 74–75.

28. Cal. Task Force On K– 12 Civic Learning, Revitalizing K– 12 Civic 

Learning in California (2014), available at http:// www .cde .ca .gov/ eo/ in/ 

documents/ cltffi nalreport .pdf.

29. See Robert R. McCormick Found., Illinois Civic Blueprint (2d ed., 

2013), available at http:// documents .mccormickfoundation .org/ pdf/ Civic -    Blue 

print -    2013 .pdf.

30. Educ. Comm’n of the States, National Center for Learning and 

Civic Engagement, State Civic Education Policy Framework (2014), avail-
able at http:// www .ecs .org/ clearinghouse/ 01/ 16/ 12/ 11612 .pdf.

31. See Frances L. Kidwell, The Relationship Between Civic Education and 

State Policy: An Evaluative Study (May 2005) (unpublished Ph.D. disserta-

tion, Univ. S. Cal.), available at http:// cms -    ca .org/ Kidwell _Civic %20Education 

%20and %20State %20Policy .pdf (dissertation analyzing practices in all fi fty 

states fi nds that although civic education curriculum standards exist in most 

states, they play a far less signifi cant role in assessments, classroom instruction 

and curriculum development).

32. For this reason, litigators in state which have already- articulated judi-

cial standards might seek a remedial order that incorporates those standards but 

supplements them with proposals for additional judicial standards or with a re-

quest that the state be required to develop and implement additional standards 

in areas not covered by existing judicial standards.

33. Abbott v. Burke, 710 A.2d 450 (N.J. 1998).

34. Subhi Godsay et al., Fact Sheet 9 (Ctr. for Info. & Res. on Civic Learn-

ing and Engagement, Oct. 2012), available at http:// fi les .eric .ed .gov/ fulltext/ 

ED536256 .pdf.

35. The College, Career, and Civic Life (C3) Framework for Social 

Studies State Standards: Guidance for Enhancing the Rigor of K– 12 Civ-

ics, Economics, Geography, and History (2013). The fact that these standards 

were developed by the American Bar Association together with a number of ma-

jor civic education and educational organizations would add to their credibility 

for many judges. See discussion in chapter 5, at pp. 100–101.
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36. Id. at 32– 34.

37. Paulson v. Minidoka Co. Sch. Dist. 463 P.2d 935, 938 (Idaho 1970). The 

U.S. Court of Appeals for the Sixth Circuit has held that under the Individu-

als with Disabilities Education Act (IDEA), school districts are not obligated to 

provide extracurricular activities to students with disabilities. Rettig v. Kent City 

Sch. Dist., 788 F.2d 328 (N.D. Ohio 1986).

38. The California Supreme Court, one of the few state courts that have up-

held the importance of extracurricular activities, did note when it declared fees 

for extracurricular activities to be unconstitutional in Hartzell v. Connell 679 

P.2d 35,43 (Cal. 1984) that “in addition to the particular skills taught, group ac-

tivities encourage active participation in community affairs, promote the devel-

opment of leadership qualities, and instill a spirit of collective endeavor. These 

results are directly linked to the constitutional role of education in preserv-

ing democracy, as set forth in article IX, section 1, and elaborated in Serrano 

[v. Priest,] 487 P.2d 1241.”

39. Ctr. for Info. & Research on Civic Learning and Engagement, State Civic 
Ed Policies Update (as of Jan. 13, 2014), annexed to correspondence dated July 1, 

2016, from Peter Levine to Michael A. Rebell.

40. Md. Regs. Code tit. 13A § 03.02.06.

41. See discussion in chapter 5, at pp. 120–23.

42. Quoted in Maggie Clark, Governing St. and Local Gov’t, 49 States 

Now Have Anti- Bullying Laws. How’s That Working Out? (Nov. 2013), 

avail able at http:// www .governing .com/ news/ headlines/ 49 -    States -    Now -    Have -    Anti 

-    Bullying -    Laws -    Hows -    that -    Working -    Out .html. See also Deborah Temkin, All 50 
States Now Have a Bullying Law. Now What? Huffington Post, Apr. 27, 2015, 

available at http:// www .huffi ngtonpost .com/ deborah -    temkin/ all -    50 -    states -    now 

-    have -    a _b _7153114 .html (“Without any mechanism to ensure that schools and 

districts actually follow through with their obligations, these anti- bullying laws 

do essentially nothing to help prevent bullying”). Eleven states identify a source 

of funding to assist school districts in satisfying the various mandates imposed by 

state bullying laws; six of those states provide for appropriations, and fi ve rely on 

private donations. Programs in some other states are funded through competi-

tive grant programs. See Dena T. Sacco et al., An Overview of State Anti- 

Bullying Legislation and Other Related Laws 12 (Feb. 2012), available at 
http:// www .meganmeierfoundation .org/ cmss _fi les/ attachmentlibrary/ State -    Anti 

-    Bullying -    Legislation -    Overview .pdf.

43. After nine students and former students of the Anoka- Hennepin School 

District in Minnesota had committed suicide over a two- year period, fi ve stu-

dents fi led a civil rights suit against the district for inaction against antigay bully-

ing. The U.S. Department of Justice and the Offi ce for Civil Rights of the U.S. 

Department of Education joined as intervenors in the case. The district sub-

sequently entered into a consent decree that included a comprehensive plan to 
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counter and prevent future harassment in district education programs and ac-

tivities. Key features of the plan included a thorough evaluation of the district’s 

anti- harassment policies and procedures, tailored actions to improve the school 

climate and enhance the training of staff and students and monitoring by the 

U.S. Department of Education. See Doe v. Anoka- Hennepin Sch. Dist., No. 

11- CV- 01999- JNE- SER (2012), available at https:// www .justice .gov/ sites/ default/ 

files/ usao -    mn/ legacy/ 2012/ 03/ 06/ Anoka -    Hennepin %20FINAL %20Consent 

%20Decree .pdf.

44. The federal courts have understood the importance of schools taking 

effective stances against bullying in upholding school policies enforcing anti- 

cyberbullying activities. See, e.g., Kowalski v. Berkeley Cty. Schs., 652 F.3d 565 

(4th Cir. 2014) (student suspended for creating and posting to a webpage on a 

home computer that ridiculed a fellow student), S.J.W. v. Lee’s Summit R- 7 Sch. 

Dist., 696 F.3d 771 (8th Cir. 2015) (students suspended for creating website with 

blog containing variety of offensive, racist, and sexist comments about school 

and classmates). See also Erwin Chemerinsky, Can the First Amendment Sur-
vive the Internet?, Chron. Higher Educ., Jan. 9, 2015.

45. David E. Campbell, Civic Education in Traditional, Charter, and Pri-
vate Schools Moving From Comparison to Explanation, in Making Civics Ed-

ucation Count: Citizenship Education for a New Generation 229, 230– 31 

( David E. Campbell, Meira Levinson & Frederick M. Hess eds., 2012).

46. Godsay et al., supra note 34.

47. Elementary & Secondary Sch. Act, 20 U.S.C.A. § 6311(c) (4) B (VI) (2015).

48. See Wash. Office of Superintendent of Pub. Instruction, Civics As-

sessment for High Schools, available at http:// www .k12 .wa .us/ socialStudies/ 

Assessments/ HighSchool/ HSCivics -    ChecksandBalances -    CBA .pdf.

49. See Linda Darling- Hammond et al., Learning Policy Inst., Path-

ways to New Accountability Through Every Student Succeeds Act, 14– 

15 (2016).

50. See Diane Ravitch, A New Paradigm for Accountability: The Joy of Learn-
ing, Huffington Post, Jan. 12, 2015, available at http:// www .huffi ngtonpost 

.com/ diane -    ravitch/ a -    new -    paradigm -    for -    accoun _b _6145446 .htm.

51. Meira Levinson, No Citizen Left Behind (2012).

52. Richard Dagger, Civic Virtues: Rights, Citizenship, and Republi-

can Liberalism 31, 34 (1997).

53. Diana E. Hess, Controversy in the Classroom: The Democratic 

Power of Discussion 171 (2009). Note also that the higher drop- out rates as-

sociated with under- funded schools in and of themselves appear to have a detri-

mental impact on civic participation: “An additional year of [secondary] school-

ing increases voter participation by 3.8 percent, an increase of approximately 

5 percent. These results also imply that another year of schooling signifi cantly 

increases the index of newspaper readership (by 0.104, an increase of 3 percent) 

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



264 Notes to Pages 140–141

and the number of group memberships (by .222, an increase of 12 percent). An-

other year of schooling also appears to increase support for free speech by a sta-

tistically signifi cant 2.2 to 3.6 percentage points, depending on who is doing the 

speaking.” Thomas S. Dee, Are There Civic Returns to Education?, 88 J. Pub. 

Econ. 1697, 1713 (2004).

54. Letter from Catherine E. Lhamon, Assistant Secretary for Civil Rights, 

to colleagues (Oct. 1, 2014), available at http:// www2 .ed .gov/ about/ offi ces/ list/ 

ocr/ letters/ colleague -    resourcecomp -    201410 .pdf.

55. Nat’l Ctr. for Educ. Stats., School District Expenditures Per Pu-

pil 2011– 2012, available at http:// nces .ed .gov/ edfi n/ Fy11 _12 _tables .asp. A re-

cent analysis by the Education Trust took into account not only the differences 

in the number of dollars allocated by state and local sources to poor and af-

fl uent districts but also the additional resources needed to provide compre-

hensive supplemental services to students from disadvantaged background. 

Natasha Ushomirsky & David Williams, Funding Gaps 2015: Too Many 

States Still Spend Less on Educating Students Who Need the Most 5 

(Educ. Trust 2015), available at http:// edtrust .org/ wp -    content/ uploads/ 2014/ 09/ 

FundingGaps2015 _TheEducationTrust1 .pdf. Using what they considered a con-

servative estimate that a 40 percent increase in per capita funding was needed 

to provide meaningful educational opportunities to students of poverty, they 

found that on average nationally the highest poverty districts receive about 

$2,200, or 18 percent, less per student than low- poverty districts. By their calcu-

lations before accounting for the additional needs of low- income students, seven-

teen states provide substantially more funding (at least 5 percent) to the highest- 

poverty districts, but after the adjustment for necessary supplemental services, 

only four still do. See also Bruce Baker, Danielle Farrie, Theresa Luhm & 

David G. Sciarra, Is Funding Fair? A National Report Card (2016), avail-
able at http:// www .schoolfundingfairness .org/ National _Report _Card _2016 .pdf 

(fi nding that fourteen “regressive” states provide less funding to school districts 

with higher concentrations of low- income students); Bruce D. Baker & Sean P. 

Corcoran, Ctr. for Am. Progress, The Stealth Inequities of School Fund-

ing How State and Local School Finance Systems Perpetuate Inequi-

table Student Spending (2014), available at https:// cdn .americanprogress 

.org/ wp -    content/ uploads/ 2012/ 09/ StealthInequities .pdf (discussing how often- 

overlooked features of school funding systems tend to exacerbate inequities in 

per- pupil spending).

56. A recent study of state supreme court decisions in twenty- eight states 

between 1971 and 2010 concluded that school fi nance reforms stemming from 

court orders have increased state spending in lower- income districts, decreased 

expenditure gaps between low-  and high- income districts, improved graduation 

rates, and resulted in higher earnings for graduates. C. Kirabo Jackson, Rucker 

Johnson & Claudia Persico, The Effects of School Spending on Educational and 
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Economic Outcomes: Evidence from School Finance Reforms (Nat’l Bureau of 

Econ. Research, Working Paper No. 20847, 2015), available at http:// www .nber 

.org/ papers/ w20847.

57. See Summary of School Funding Court Cases (1973– 2017), available at 
www .schoolfunding .info. Since 1989, when most funding cases have been based 

on “adequacy” rather than “equity” claims, plaintiffs have been a bit more suc-

cessful, winning about 60 percent of these decisions. Id.

58. UNICEF, Innocenti Report Card No. 13, 10 (2016), available at https:// 

www .unicef -    irc .org/ publications/ pdf/ RC13 _eng .pdf.

59. Id.
60. See, e.g., Robert Lenzer, The Wealthiest 20% Own 72%; The Poorest 20% 

Only 3%, Forbes (2013), available at http:// www .forbes .com/ sites/ robertlenzner/ 

2013/ 04/ 19/ the -    growing -    disparity -    in -    wealth -    made -    the -    great -    recession -    worse 

-    and -    the -    recovery -    weaker -    than -    ever -    before/ #52d43e0a69c4 (top 20 percent of 

the population own 72 percent of the nation’s wealth; the poorest 20 percent of 

the U.S. population own only 3 percent of the wealth); Alyssa Davis & Lawrence 

Mishel, CEO Pay Continues to Rise as Typical Workers Are Paid Less, Econ. 

Pol’y Inst. (2014), available at http:// www .epi .org/ publication/ ceo -    pay -    continues 

-    to -    rise/ (the ratio of CEO compensation to average worker pay in 2013 was 296 

to 1, compared to a ratio of 22 to 1 in 1973).

61. Richard Rothstein, Class and Schools: Using Social, Economic and 

Educational Reform to Close the Black- White Achievement Gap 11(2004). 

See also David C. Berliner, Our Impoverished View of Educational Research, 

6 Tchrs. C. Rec. 949, 956– 61 (2006) (discussing the impact of poverty on ef-

forts for school reform); Jeanne Brooks- Gunn & Greg J. Duncan, “The Effects 

of Poverty on Children,” 7 Future of Children 55 (1997) (summarizing studies 

of the effects of long- term poverty on children’s welfare and cognitive abilities); 

Whitney C. Allgood, The Need for Adequate Resources for At- Risk Children 

(Econ. Pol’y Inst., Working Paper No. 277, 2006) (comprehensively reviewing 

studies and literature on impact of poverty on children’s readiness to learn and 

setting forth a model for determining the components and costs of an adequate 

education for at- risk children.); James E. Ryan, Schools, Race and Money, 109 

Yale L.J. 249, 284– 96 (1999) (providing overview of research on impact of con-

centrated poverty school performance); Russell W. Rumberger, Parsing the Data 
on Student Achievement in High Poverty Schools, 85 N.C. L. Rev. 1293, 1310– 11 

(2007) (discussing national longitudinal study of ten thousand students that in-

dicates that attending a high poverty school has a signifi cant negative effect on 

achievement of students from poverty backgrounds).

62. I discuss these issues in detail in Michael A. Rebell, The Right to Com-
prehensive Educational Opportunity, 47 Harv. Civ. Rts.– Civ. Liberties L. Rev. 

47 (2012).

63. See Michael A. Rebell, Safeguarding the Right to a Sound Basic Educa-
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tion in Times of Fiscal Constraint, 75 Alb. L. Rev. 1855, 1921– 26 (2012) (dis-

cussing how billions of dollars can be saved, without compromising services to 

students, by such steps as cutting back unnecessary state mandates, reforming 

special education, promoting school district consolidation, improving teacher 

retention rates, and eliminating abuses in teacher pension programs). Educa-

tional funding analyses and expenditures should also be subject to on- going 

cost- effective analyses. See Michael A. Rebell, Henry M. Levin, Robert Shand 

& Jessica R. Wolff, A New Constitutional Cost Methodology for Determining 
the Actual Cost of a Sound Basic Education (paper presented at the 41st an-

nual conference of the Assoc. for Educ. Fin. & Pol’y, 2016), available at http:// 

www .equitycampaign .org. It has also been demonstrated that investments in ed-

ucation are returned to society many times over in terms of increased work pro-

ductivity, higher taxes paid, and lower expenditures on prisons, welfare, health, 

and other costs. See, e.g., The Price We Pay: The Economic and Social Conse-

quences of Inadequate Education (Clive M. Belfi eld & Henry M. Levin eds., 

2007).

64. William S. Koski & Rob Reich, When “Adequate” Isn’t: The Retreat from 
Equity in Educational Law and Policy and Why It Matters, 56 Emory L.J. 545, 

611 (2006). See also Isabel V. Sawhill & Daniel P. McMurrer, American Dreams 
and Discontent: Beyond the Level Playing Field, USIA, U.S. Soc. & Values 

(Jan. 1997) (“With the closing of the frontier around the turn of the [twentieth] 

century, Americans increasingly looked to education as the primary source of 

opportunity”).

65. “Once the government provides this framework, individuals are on their 

own, according to the ideology. . . . Put more positively, it is up to individuals to 

go as far and as fast they can in whatever direction they choose.” Jennifer L. 

Hochschild & Nathan Scovronick, The American Dream and the Public 

Schools 10 (2003).

66. One observer summarized current attitudes as follows: “Surveys continue 

to show that Americans, in large numbers, still believe in many of the tenets of 

the American dream. For example, majorities of Americans believe that hard 

work will lead to success. But, their belief in the American dream is wavering. 

Between 1986 and 2011, around 50 percent of those polled by Pew consistently 

said they felt that the American dream was ‘somewhat alive.’ However, over that 

same time period, the share who said it was ‘very alive’ decreased by about half, 

and the share that felt it was ‘not really alive’ more than doubled.” Marianne 

Cooper, The Downsizing of the American Dream, Atlantic, Oct. 2, 2015, avail-
able at http:// www .theatlantic .com/ business/ archive/ 2015/ 10/ american -    dreams/ 

408535/.

67. See, e.g., Elise Gould, U.S. Lags Behind Peer Countries in Mobility: 
Economic Snapshot, Econ. Pol’y Inst. (2012), available at http:// www .epi .org/ 

publication/ usa -    lags -    peer -    countries -    mobility/ (fi nding that the intergenerational 
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correlation between the earnings of fathers and sons among OECD countries 

was stronger— meaning less mobility— for the United States than for a number of 

other countries, including Denmark, Norway, Finland, Canada, Australia, Swe-

den, New Zealand, Germany, Japan, Spain, France, and Switzerland).

68. See Jennifer Hochschild, Facing Up to the American Dream: Race, 

Class and the Soul of the Nation (1995). An in- depth survey of Ameri-

cans’ attitudes toward the American dream found that a broad range of fami-

lies believed in the tenets of the dream, even while acknowledging that different 

schools provide vastly different opportunities for children: “The more privileged 

parents interviewed acknowledge the advantages they have received through 

family wealth, and acknowledge advantageous educational opportunities they 

are now able to pass along to their children. What is really intriguing, however, 

is that at the same time, these same families hold close to their hearts the idea 

that they have earned and deserved what they have, and they argue vehemently 

that their privileged positions have resulted from their individual hard work, ef-

forts and achievements.” Heather Beth Johnson, the American Dream and 

the Power of Wealth Choosing Schools and Inheriting Inequality in the 

Land of Opportunity 21 (2015).

69. Jeremy Reynolds & He Xian, Perceptions of Meritocracy in the Land of 
Opportunity, 36 Res. Soc. Stratification & Mobility 121, § 7.1 (2014), avail-
able at http:// www .sciencedirect .com/ science/ article/ pii/ S0276562414000122. See 
also Karlyn Bowman et al., Is the American Dream Alive? Examining 

Americans’ Attitudes 11– 12 (Am. Enterprise Inst. 2014) (about 70 percent 

of Americans still believe in the American dream), available at https:// www .aei 

.org/ wp -    content/ uploads/ 2014/ 12/ Is -    the -    American -    Dream -    Alive _Dec2014 .pdf; 

Andrew Kohut & Michael Dimock, Resilient American Values: Optimism in an 
Era of Growing Inequality and Economic Diffi culty 5– 6 (Council on Foreign 

Relations, Working Paper, 2013) (“while the public rates its current fi nancial sit-

uation as low as it has at any point over the past twenty- fi ve years, it remains 

bullish about the ability of the American people to overcome challenges”).

70. Justin Gest, The New Minority: White Working Class Politics in 

An Age of Immigration and Inequality 155 (2016).

71. As the evidence concerning the correlation between pre- kindergarten ed-

ucation and school readiness has grown in recent years, the public has increas-

ingly been willing to pay for expanded public prekindergarten programs. Be-

tween the 2001– 02 and 2014– 15 school years, despite the impact of the Great 

Recession in 2008, total state pre- K spending has increased from about $2.4 bil-

lion to about $6.2 billion. Nat’l Inst. for Early Educ. Res. (NIEER) Year-

books, 2002 and 2015, available at http:// nieer .org/ research/ state -    preschool -    2015.

72. For example, the 2014 Phi Delta Kappan and Gallup polls of a represen-

tative national sample of one thousand adults found that the public believes that 

the biggest problem facing the public schools is “a lack of fi nancial support.” 
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Democrats, Republicans, and Independents all listed this as the biggest prob-

lem. William J. Bushaw & Valerie J. Calderon, The 46th Annual PDK/Gallup 
Poll of the Public’s Attitudes Toward the Public Schools; Part I (Phi Delta Kap-

pan & Gallup 2014), available at http:// www .pdkintl .org/ noindex/ PDK _Poll46 

_2014 .pdf. In 2016, voters in California adopted by a margin of two to one a bal-

lot initiative that would raise personal income taxes for twelve years to provide 

increased funding for education. See Ballotopedia, California Proposition 55: 
Extension of the Proposition 30 Income Tax Increase (2016), available at https:// 

ballotpedia .org/ California _Proposition _55, _Extension _of _the _Proposition 

_30 _Income _Tax _Increase _ (2016). Voters in Minneapolis approved a property 

tax increase by a 71 percent to 29 percent margin. See Emily Lowthar, Strong 
Schools Strong City Referendum Passes in Minneapolis, Hmong Times Online, 

Nov. 18, 2008, available at http:// www .hmongtimes .com/ main .asp ?SectionID = 

37 & SubSectionID = 183 & ArticleID = 1486 & TM = 6672 .087. Voters in Maine nar-

rowly approved a statewide income tax increase education. Ballotopedia, Maine 
Tax on Incomes Exceeding $200,000 for Public Education, Question 2 (2016), 
available at https:// ballotpedia .org/ Maine _Tax _on _Incomes _Exceeding _ $200 

,000 _for _Public _Education, _Question _2 _ (2016).

73. See discussion in chapter 4, at pp. 93–94.

74. Keyes v. Sch. Dist. No. 1, Denver, 413 U.S. 189 (1973).

75. Sheff v. O’ Neill, 678 A.2d 1267 (Conn. 1998). Court orders and consent 

decrees in this case have resulted in a number of open choice programs that al-

low students to transfer to suburban or urban districts, interdistrict magnet and 

“Lighthouse” schools intended to draw students to residentially segregated dis-

tricts, as well as interdistrict exchange programs. These efforts have led to more 

than 1,600 Hartford students taking part in open choice, and over 5,400 Hart-

ford students and over 8,000 suburban students attending thirty- seven regional 

magnet schools; overall, 42 percent of Hartford schoolchildren now attend inte-

grated schools. See Am. Civil Liberties Union, Sheff v. O’Neill, A Ground-

breaking School Desegregation Case in Hartford, Connecticut (Mar. 11, 

2014), available at https:// www .aclu .org/ cases/ sheff -    v -    oneill. The ACLU and 

other plaintiffs entered into a new consent agreement with the state in 2015 in an 

attempt to provide integrated schooling opportunities for rest of Hartford’s stu-

dents. Sheff v. O’Neill, Stipulation and Order (Feb. 23, 2015), available at https:// 

www .aclu .org/ legal -    document/ sheff -    v -    oneill -    stipulation -    and -    order ?redirect = 

racial -    justice/ sheff -    v -    oneill -    stipulation -    and -    order.

76. Art. I, § 8, of the Connecticut Constitution provides that “no person shall 

be denied the equal protection of the law nor be subjected to segregation or dis-

crimination in the exercise or enjoyment of his or her civil or political rights be-

cause of religion, race, color, ancestry, national origin, sex or physical or mental 

disability” (emphasis added). Art. I, § 9 of the Hawaii Constitution states: “No 
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citizen shall be denied enlistment in any military organization of this State nor 

be segregated therein because of race, religious principles or ancestry.”

77. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 72 P.3d 151, 

162– 63 (Wash. 2003). See also Booker v. City of Plainfi eld, 212 A.2d 1 (1965) 

(holding that de facto segregation violates the “thorough and effi cient” educa-

tion clause of the state constitution). In Paynter v. State, 797 N.E.2d 1225 (N.Y. 

2003), a group of African American students attending schools in the Roches-

ter City School District claimed that the extreme racial isolation in their schools, 

whose students were 90 percent low income and 80 percent students of color, was 

denying them the opportunity for a sound basic education guaranteed by Art. I 

§ 11 of the state constitution. The Court of Appeals rejected their claim. It held 

that ‘if the State truly puts adequate resources into the classroom,’ it has satisfi ed 

its obligation under the Education Article.” Id. at 1229. To interpret the consti-

tutional obligation to provide all students the opportunity for a sound basic ed-

ucation any more broadly, it reasoned, “would be to subvert the important role 

of local control and participation in education.’ ” Id. Judge Smith issued a strong 

dissent, saying: “There is no merit to the argument that allowing plaintiffs’ suit 

to go forward is inconsistent with local control of education. First of all, as it 

stands now, the State’s control over its public schools through laws and regula-

tions is pervasive. Second, plaintiffs are not arguing for the elimination of local 

school boards. They argue that the State should not draw district lines in a man-

ner that encircles poor and minority students, and sets them up for failure. There 

is nothing sacrosanct about district lines. . . . Moreover, local control has always 

taken a backseat to larger state interests. . . . Here, the larger interest is the need 

to insure that plaintiffs have access to a sound education.” Id. at 1249 (Smith, J., 

dissenting.) The Paynter plaintiffs supported their arguments for interpreting 

the constitutional right to the opportunity for a sound basic education to en-

compass desegregation by proffering evidence showing a correlation between 

concentrated poverty and racial isolation on the one hand and poor educational 

performance on the other. They did not, however, emphasize the link between 

concentrated poverty, racial isolation, and a civic empowerment gap that sub-

stantially undermines the goal of preparing all students to function productively 

as civic participants that this same court had declared in CFE to be the purpose 

of the state’s public school system.

78. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 

(2007).

79. Justice Kennedy’s decisive concurring opinion specifi cally held that 

school authorities “are free to devise race- conscious measures to address the 

problem in a general way and without treating each student in different fashion 

solely on the basis of a systematic, individual typing by race. School boards may 

pursue the goal of bringing together students of diverse backgrounds and races 
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through other means, including strategic site selection of new schools; drawing 

attendance zones with general recognition of the demographics of neighbor-

hoods; allocating resources for special programs; recruiting students and faculty 

in a targeted fashion; and tracking enrollments, performance, and other statis-

tics by race.” Id. at 788– 89. Justice Kennedy also stated that “individual racial 

classifi cations  .  .  . may be considered legitimate  .  .  . if they are a last resort to 

achieve a compelling interest.” Id. at 790.

80. Consolidation plans that combine a large city and its neighboring suburbs 

into one single countywide school district have historically led to the emergence 

of stable, integrated school systems in North Carolina and many other locales. 

See, e.g., Swann v. Charlotte- Mecklenburg Bd. of Educ., 402 U.S. 1, 6 (1971) 

(describing sprawling school district that “encompasses the city of Charlotte 

and surrounding Mecklenburg County, North Carolina. The area is large— 550 

square miles— spanning roughly 22 miles east- west and 36 miles north- south”). 

See also Ansley Erikson, Making the Unequal metropolis: school deseg-

regation and its limits (2016) (substantial racial integration achieved in county 

school system encompassing Nashville, Tennessee).

81. See Kara S. Finnegan & Jennifer Jellison Holme, Learning from Inter- 
district School Integration Program, 24 Poverty & Race 13 (2015) (describing 

eight successful interdistrict programs and reasons they have succeeded).

82. Erica Frankenberg & Elizabeth Debray, Federal Legislation to Promote 
Metropolitan Approaches to Educational and Housing Opportunity, in Inte-

grating Schools In a Changing Society: New Policies and Legal Options 

for a Multiracial Generation 281 (Erica Frankenberg & Elizabeth Debray 

eds., 2011). The authors specifi cally propose a federal housing for integration ini-

tiative but a similar program could be initiated by state legislatures— or by state 

courts. See, e.g., S. Burlington Twp. NAACP v. Mt. Laurel, 336 A.2d 713 (N.J. 

1975).

83. U.S. Dep’t of Justice, Civil Rights Division & U.S. Dep’t of Educ., 

Guidance on the Voluntary Use of Race to Achieve Diversity and Avoid 

Racial Isolation in Elementary and Secondary Schools (2008), available 
at http:// www2 .ed .gov/ about/ offi ces/ list/ ocr/ docs/ guidance -    ese -    201111 .pdf. See 
also Frankenberg & Debray, supra note 82 (more than two dozen authors set 

forth detailed proposals for promoting school integration consistent with cur-

rent federal law).

84. See Richard D. Kahlenberg, Socioeconomic School Integration: Pre-
liminary Lessons from More than 80 Districts, in Integrating Schools in a 

Changing Society, supra note 82.

85. In 2012– 13, 45 percent of the students in high poverty schools were black, 

45 percent were Hispanic, and only 8 percent were white. Nat’l Ctr. for Educ. 

Stats., Condition of Education 2016, available at https:// nces .ed .gov/ programs/ 

coe/ pdf/ coe _clb .pdf.
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86. For a detailed discussion of these efforts, see Kathryn A. McDermott, 

 Erica Frankenberg & Sarah Diem, The “Post- Racial” Politics of Race: Chang-
ing Student Assignment Policy in Three School Districts, 29 Educ. Pol’y 504, 

531– 39 (2015).

87. See, e.g., Jennifer B. Ayscue et al., School Segregation and Resegregation 
in Charlotte and Raleigh, 1989– 2010, Educ. Pol’y 1 (2016), available at http:// 

journals .sagepub .com/ doi/ abs/ 10 .1177/ 0895904815625287. Note that in late 2016, 

the Charlotte- Mecklenburg school board adopted a new diversity- driven mag-

net lottery plan that seeks to maximize integration based on students’ socio-

economic status. See Ann DossHelms, Choice, Diversity and Schools: How the 
New CMS Magnet Lottery Will Work, Charlotte Observer, Nov. 3, 2016, avail-
able at http:// www .charlotteobserver .com/ news/ local/ education/ article112262392 

.html.

88. See discussion in chapter 4, at pp. 94–95.

89. The Resegregation of Suburban Schools: A Hidden Crisis in Ameri-

can Education 2 (Erica Frankenberg & Gary Orfi eld eds., 2012).

90. Id. at 234.

91. Id. at 234. Residents in some communities appear to agree and are taking 

active steps to promote diverse schools. See Rachel M. Cohen, Can Charlotte- 
Mecklenburg Desegregate Its Schools .  .  . Again? Am. Prospect, Mar. 18, 2016, 

available at http:// prospect .org/ article/ battle -    royal -    over -    segregation -    queen -    city -    0 

(grassroots coalition of residents organizing to making Charlotte- Mecklenburg a 

place where diverse individuals live, work, and attend school together). Note also 

studies that indicate that whites, blacks, and Latinos all state a preference for liv-

ing in racially diverse neighborhoods, although interestingly the neighborhoods 

in which they search for houses and in which they eventually live do not fully 

correspond to these stated desires. See Esther Havekes, Michael Bader & Maria 

Krysan, Realizing Racial and Ethnic Neighborhood Preferences? Exploring the 
Mismatches Between What People Want, Where They Search, and Where They 
Live, 35 Pop. Res. Pol’y Rev. 101 (2016).

92. Amy Stuart Wells, Lauren Fox & Diana Cordova- Cobo, Century 

Found., How Racially Diverse Schools and Classrooms Can Benefit 

All Students 25 (2016), available at https:// tcf .org/ content/ report/ how -    racially 

-    diverse -    schools -    and -    classrooms -    can -    benefi t -    all -    students/. The authors argue 

that policy makers have emphasized the benefi ts of diversity in higher education 

but have neglected the increasing evidence that diversity in K– 12 education has 

important educational and social advantages for all students.

93. See Justin Gest, The New Minority: White Working Class Politics 

In an Age of Immigration and Inequality (2016).

94. Id. at 145.

95. Id.
96. Stuart Wells, Fox, & Cordova- Cobo, supra note 92, at 15.
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97. Id. at 25. See also Amy Stuart Wells, Nat’l Educ. Pol’y Ctr., Di-

verse Housing, Diverse Schooling: How Policy Can Stabilize Racial De-

mographic Change in Cities and Suburbs, 3 (2015), available at http:// nepc 

.colorado .edu/ fi les/ pb -    wells _housing _nexus .pdf.

98. Ansley T. Erickson, Making the Unequal Metropolis: School De-

segregation and Its Limits (2016).

99. Id. at 305.

100. Id. at 315.

101. Erickson notes, for example, that in Tennessee white elites undermined 

the bussing plan by refusing to purchase enough school busses to make the plan 

work effectively and as a result “to transport students without suffi cient buses, 

[the school district] staggered school start times from as early as 7:00 a.m. to as 

late as 10:00:am, with the school day ending at a variety of points from 12:30 to 

4:30. This schedule, which ill- matched many parents’ work schedules, left chil-

dren home in the morning unsupervised or had them walking home from the 

bus stop after day (in the winter).” Id. at 194. See also Alison Morantz, Deseg-
regation at Risk: Threat and Reaffi rmation in Charlotte, in Dismantling De-

segregation: The Quiet Reversal of Brown v. Board of Education 179, 

182– 83 (Gary Orfi eld & Susan Eaton eds., 1996) (busing plans needed to rely on 

constant adjustments to remain viable, and frequent school reassignments be-

came a source of community discord); J. Harvie Wilkinson III, From Brown 

to Bakke: The Supreme court and School Integration 1954– 1978, chs. 8– 9 

(describing the history and results of busing to promote school desegregation); 

Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Court 

and the Struggle for Racial Equality (2004) (describing the depth of resis-

tance of Southern whites and how judicial indecision in implementing Brown’s 

requirements contributed to that resistance).

102. Individuals With Disabilities Education Act, 20 U.S.C.A. § 1401 et seq. 

The rapidity and measure of support with which this law was enacted is also 

striking. In the early 1970s, two lower federal court decisions, both of which 

were quickly settled and never reached the U.S. Supreme Court, determined 

that students with disabilities had a right to attend an appropriate public edu-

cation. Mills v. Bd. of Educ., 348 F. Supp. 866 (D.D.C. 1972), and Pa. Ass’n for 

Retarded Children (PARC) v. Pennsylvania, 334 F. Supp. 1257 (E.D. Pa. 1971), 

modifi ed 343 F. Supp. 279 (E.D. Pa. 1972). Congress then responded quickly to 

the concerns of advocates for the disabled and recognized the rights of students 

with disabilities to appropriate educational services by enacting the predecessor 

to the IDEA, the Education of all Handicapped Children’s Act, Pub. L. No. 94- 

142, even though no court had ordered them to do so, and the Supreme Court 

had never— and still has not— held that there is a constitutional right in this area. 

The law now provides extensive procedural and substantive rights to almost six 

million students, constituting almost 13 percent of all six-  through twenty- one- 
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year- olds in the United States. Nat’l Ctr. for Educ. Stats., Digest of Statistics for 
School Year 2011– 2012, Table 204.70, available at https:// nces .ed .gov/ programs/ 

digest/ d13/ tables/ dt13 _204 .70 .asp.

103. Specifi cally, states must ensure that “to the maximum extent appropri-

ate, children with disabilities, including children in public or private institutions 

or other care facilities, are educated with children who are not disabled, and spe-

cial classes, separate schooling, or other removal of children with disabilities 

from the regular educational environment occurs only when the nature or sever-

ity of the disability of a child is such that education in regular classes with the use 

of supplementary aids and services cannot be achieved satisfactorily.” IDEA, 20 

U.S.C. § 1412 (a)(5)(A).

104. Bd. of Educ., Sacramento Unifi ed Sch. Dist. v. Holland, 786 F. Supp. 874 

(E.D. CA, 1992), aff’d 14 F.3d 1398 (9th Cir., 1993). “Further, in considering the 

relative educational benefi ts available in integrated and non- integrated settings, 

the school district must demonstrate that it has considered whether supplemen-

tal aids and services would permit satisfactory education in the regular class-

room.” Id.

105. Sixty- one percent of all students with disabilities were educated in regu-

lar classes in 2011, and an additional 20 percent were educated in regular classes 

40– 79 percent of the time. U.S. Dep’t of Educ., Digest of Education Statis-

tics, 2013 ch. 2 (Nat’l Ctr. for Educ. Stats. 2015), available at https:// nces .ed .gov/ 

fastfacts/ display .asp ?id = 59.

106. Nat’l Ctr. for Educ. Stats., Fast Facts: Charter Schools (2016), available 
at https:// nces .ed .gov/ fastfacts/ display .asp ?id = 30.

107. Erica Frankenberg, Genevieve Siegel- Hawley & Jia Wang, Choice with-
out Equity: Charter School Segregation, 1 Educ. Pol’y Analysis Archives 

(2011), available at http:// epaa .asu .edu/ ojs/ article/ view/ 779. For example, one 

study cited in this article found that 70 percent of black charter school stu-

dents in the country attended hyper- segregated minority schools that had a 90– 

100 percent minority composition. Id. at 6– 7. See also Iris C. Rotberg, Charter 
Schools and the Increased Risk of Segregation, Educ. Wk., Mar. 27, 2014 (sum-

marizing fi ndings of many studies that document trends of segregation), avail-
able at http:// www .edweek .org/ ew/ articles/ 2014/ 02/ 01/ kappan _rotberg .html. A 

recent study of charter school enrollments in North Carolina found that they 

were either overwhelmingly black or overwhelmingly white— in contrast to tra-

ditional public schools, which are more evenly mixed. Helen F. Ladd, Charles T. 

Clotfelter & John B. Holbein, The Growing Segmentation of the Charter School 
Sector in North Carolina (Nat’l Bureau of Econ. Research, Working Paper 

No. 21078, 2015).

108. U.S. Gov’t Accountability Office, Charter Schools: Additional 

Federal Attention Needed to Help Protect Access for Students with 

Disabilities (2012), available at http:// www .gao .gov/ products/ GAO -    12 -    543 
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5. Statement of Ted Shaw, former executive director, NAACP Legal Defense 

Fund, quoted in Kozol, supra note 3, at 254. Refl ecting this perspective, African 

American leaders like Jesse Jackson and Robert Moses have called for a consti-

tutional amendment that would ensure that “all persons shall enjoy the right to a 

public education of equal high quality.” See Quality Education as a Constitu-

tional Right (Theresa Perry et al. eds., 2010).

6. Elementary & Secondary Sch. Act of 1965, 20 U.S.C.A. § 6301 (2002).

7. 147 Cong. Rec. 26,593 (2001) (statement of Sen. Russ Feingold).

8. Id. at 26,601 (statement of Sen. Blanche Lincoln).

9. Id. at 26,588 (statement of Sen. John Edwards).

10. Elementary & Secondary Sch. Act of 1965, 20 U.S.C.A. § 6301 (2002). 

This provision has been slightly revised in ESSA to read that “the purpose of 

this subchapter is to provide all children signifi cant opportunity to receive a fair, 

equitable, and high- quality education.” 20 U.S.C.A. § 6301 (2015).

11. See Michael A. Rebell & Jessica R. Wolff, Moving Every Child 

Ahead: From NCLB Hype to Meaningful Educational Opportunity 99 

(2007).

12. S. Educ. Found., No Time to Lose: Why America Needs an Education 

Amendment to the US Constitution to Improve Public Education 5 (2009). 

See also Stephen Laurie, Why Doesn’t the Constitution Guarantee the Right to 
Education?, Atlantic, Oct. 16, 2013, available at http:// www .theatlantic .com/ 

education/ archive/ 2013/ 10/ why -    doesnt -    the -    constitution -    guarantee -    the -    right -    to 

-    education/ 280583/. Susan Bitensky, a professor at Michigan State University, 

College of Law, has explained what the impact of a federal right to education 

would be: “Were education to be recognized as an affi rmative right under the 

Constitution . . . [it would make] the federal government the ultimate guarantor 

of education for school- age children. . . . Reform efforts could be freed from the 

hobbling strictures of state and local governments’ piecemeal and often resource 

poor responses, as the federal government would bring its uniquely national per-

spective, powers, and resources to bear upon what has become, in scope and 

consequence, a truly national problem.” Susan H. Bitensky, Theoretical Founda-
tions for a Right to Education Under the U.S. Constitution: A Beginning to the 
End of the National Education Crisis, 86 Nw. L. Rev. 552– 53 (1992).

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



276 Notes to Pages 153–154

13. See Edward S. Corwin, The Higher Law Background of American 

Constitutional Law (1928).

14. Alexander Meiklejohn, Free speech and Its Relation to Self- 

Government 32 (1948) (“the court holds a unique place in the cultivating of our 

national intelligence”); Eugene V. Rostow, The Democratic Character of Judi-
cial Review, 66 Harv. L. Rev. 193, 208 (1952) (the “Supreme Court is, among 

other things, an educational body, and the Justices are inevitably teachers in a vi-

tal national seminar”); Christopher L. Eisgruber, Is the Supreme Court an Edu-
cative Institution?, 67 N.Y.U. L. Rev. 961 (1992) (arguing that the Supreme Court 

cannot be fully understood except as an institution with educative responsibili-

ties); John Rawls, Political Liberalism 252– 53 (1993) (the Supreme Court’s 

approach to judicial review provides an educative model of the kind of public 

reasoning and deliberation that all citizens should pursue).

15. Robert G. McCloskey, The American Supreme Court 16 (1960). See 
also Owen Fiss, The Forms of Justice, 93 Harv. L. Rev. 1, 12 (1979) (judges have 

a special role in upholding the “public values” of the constitution).

16. Sanford Levinson, Constitutional Faith 73 (1988). See also Mi-

chael  J. Perry, The Constitution, the Courts and Human rights 100– 01 

(1982) (discussing the courts’ role in promoting the “moral evolution of the pol-

ity”); Archibald Cox, The Supreme Court and the Federal System, 50 Cal. L. 

Rev. 800 (1962) (“Certainly no other people has gone so far in committing fun-

damental and divisive issues, whether social, economic, governmental, or even 

philosophical, to a court for decision according to law”).

17. Brown v. Bd. of Educ., 347 U.S. 483 (1954).

18. Baker v. Carr, 369 U.S. 186 (1962); Reynolds v. Sims, 377 U.S. 533 (1964).

19. Roe v. Wade, 410 U.S. 113 (1973).

20. District of Columbia v. Heller, 554 U.S. 570 (2006).

21. Citizens United v. FEC, 558 U.S. 310 (2010).

22. United States v. Virginia, 518 U.S. 515 (1996).

23. Lawrence v. Texas, 539 U.S. 558 (2003); Obergefell v. Hodges, 135 S. Ct. 

2584 (2015).

24. Fiss, supra note 15, at 12. See also Ronald Dworkin, Taking Rights 

Seriously (1977) (discussing the courts’ “principled” decision- making mode). 

From a comparative institutional perspective, courts do, in fact, act in a more 

principled manner than do legislative and executive bodies. See Michael A. 

 Rebell & Arthur R. Block, Educational Policy Making and the Courts: 

An Empirical Study of Judicial Activism (1982) (empirical analysis of sixty- 

fi ve education cases concludes that judges decide cases largely on principled 

bases); Michael A. Rebell & Arthur R. Block, Equality and Education: 

Federal Civil Rights Enforcement in the New York City School System 

(1985) (fi nding that courts tend to decide affi rmative action issues from a prin-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



Notes to Pages 154–156 277

cipled rational- analytic perspective, legislatures through a mutual adjustment 

decision making mode and a federal regulatory agency through a pragmatic- 

analytic mode).

25. For discussions of the range of factors that affect reactions to court de-

cisions, see, e.g., William K. Muir, Jr., Law and Attitude Change (1967) 

(school prayers); James W. Soutenborough, Donald P. Haider- Market & Ma-

halley D. Allen, Reassessing the Impact of Supreme Court Decisions on Public 
Opinion: Gay Civil Rights Cases, 59 Pol. Res. Q. 419 (2006).

26. Paul B. Sheatsley, White Attitudes Toward the Negro, Am. Acad. Arts & 

Sci., 219 (1966), available at http:// fi les .eric .ed .gov/ fulltext/ ED013274 .pdf. These 

are national fi gures. Looking solely at white Southerners, positive attitudes to-

ward racial integration rose from 2 percent before the issuance of the Brown 

decision to 14 percent in 1956 and 34 percent in 1963. Id. See also Mildred A. 

Schwartz, Trends in White Attitudes Toward Negros, National Opinion 

Research Center (Univ. of Chicago 1967), available at http:// www .norc .org/ 

PDFs/ publications/ NORCRpt _119 .pdf.

27. Pew Research Ctr., Changing Attitudes on Gay Marriage (2016), 

available at http:// www .pewforum .org/ 2016/ 05/ 12/ changing -    attitudes -    on -    gay 

-    marriage/.

28. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 507 (1969).

29. Plyler v. Doe, 457 U.S. 202, 221 (1982).

30. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 36– 37 (1973). See 
also Papasan v. Allain, 478 U.S. 265, 284 (1986) (stating that the Court still has 

not defi nitively settled the question whether a minimally adequate education is a 

fundamental interest). See also discussion in chapter 2.

31. Rodriguez, 411 U.S. at 37. Note also that in another context, the Supreme 

Court also emphasized the importance of jury service to a vibrant democracy: 

“Indeed, with the exception of voting, for most citizens the honor and privilege 

of jury duty is their most signifi cant opportunity to participate in the democratic 

process.” Powers v. Ohio, 499 U.S. 400, 407 (1991).

32. Id. at 36: “Even if it were conceded that some identifi able quantum of ed-

ucation is a constitutionally protected prerequisite to the meaningful exercise of 

either right, we have no indication that the present levels of educational expen-

ditures in Texas provide an education that falls short.” Id. at 24: “The State re-

peatedly asserted in its briefs . . . that it now assures ‘every child in every school 

district an adequate education.’ No proof was offered at trial persuasively dis-

crediting or refuting the State’s assertion.”

33. Danielle Allen, Education and Equality 40– 41 (2016).

34. Meicklejohn, supra note 14, at 103. See also Newman, supra note 4, at 

36: “The ability to evaluate others’ claims carefully is foundational to substan-

tive political agency, understood as the capacity to exercise one’s political liber-

 EBSCOhost - printed on 2/10/2023 2:11 PM via . All use subject to https://www.ebsco.com/terms-of-use



278 Notes to Page 156

ties in a meaningful, not merely procedural, way. Cognitive autonomy enables 

individuals to carry out these evaluations— to develop a view of what course pub-
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within its jurisdiction the equal protection of the laws.”

63. Slaughter- House Cases, 83 U.S. 36, 72 (1873).

64. Balkin, supra note 42, at 192.

65. Slaughter- House Cases, supra note 63.

66. Id. at 79.

67. Id. at 97 (Field, J., dissenting). Justice Field stated that if the Congress 

that had adopted the Fourteenth Amendment intended that “privileges and im-
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could ever have interfered by its laws, and no new constitutional provision was re-
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all citizens, the inhibition has a profound signifi cance and consequence.” Id. at 96.
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L.J. 330, 349 (2006).
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70. Id. See also Derek Black, The Constitutional Compromise to Guarantee 
Education, 70 Stan. L. Rev. (forthcoming, 2018) (arguing that the original intent 

of the Fourteenth Amendment was to guarantee education as a right of state 

citizenship).

71. Saenz v. Roe, 526 U.S. 489, 524 (1999) (Thomas, J., dissenting). Saenz was 
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to reconsider the Slaughter- House holding: “For many decades, the question of 

the rights protected by the Fourteenth Amendment against state infringement 

has been analyzed under the Due Process Clause of that Amendment and not 

under the Privileges or Immunities Clause.” McDonald v. Chicago, 561 U.S. 742, 

758 (2010). Justice Thomas fi led a separate opinion, agreeing with the Court’s 

judgment, but arguing at great length that the decision should have been based 

on the privileges and immunities clause rather than the due process clause. Jus-

tice Stevens, in his dissenting opinion in McDonald, took issue with Justice 

Thomas’s view: “For the very reason that it has so long remained a clean slate, a 

revitalized Privileges or Immunities Clause holds special hazards for judges who 

are mindful that their proper task is not to write their personal views of appro-

priate public policy into the Constitution.” Id. at 860.

72. Saenz, 526 U.S. at 528. See also Clarence Thomas, The Higher Law 
 Background of the Privileges or Immunities Clause of the Fourteenth Amend-
ment, 12 Harv. J. L. & Pub. Pol’y 63 (1989). Justice Thomas has tied his efforts 

to bolster the status of the privileges and immunities clause to a belief that do-

ing so might lessen the Court’s reliance on the equal protection and due process 

clauses: “We should also consider whether the Clause should displace, rather 

than augment, portions of our equal protection and substantive due process ju-

risprudence. The majority’s failure to consider these important questions raises 

the specter that the Privileges or Immunities Clause will become yet another 

convenient tool for inventing new rights, limited solely by the predilections of 

those who happen at the time to be Members of this Court.” Saenz, 526 U.S. at 

526 ( citation omitted).
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73. See Rodriguez, 411 U.S. at 33– 35 (discussing potential precedential signif-

icance of an equal protection ruling in Rodriguez on housing and welfare cases).

74. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

75. Liu, supra note 68, at 369. See also John Hart Ely, Democracy and Dis-

trust: A Theory of Judicial Review 28 (1980): “The most plausible interpreta-

tions of the Privileges or Immunities Clause is, as it must be, the one suggested 

by its language— that it was a delegation to future constitutional decision- makers 

to protect certain rights that the document neither lists, at least not exhaustively, 

nor even in any specifi c ways gives directions for fi nding.”

76. Id. at 115.

77. Balkin, supra note 42, at 209. See also Philip B. Kurland, The Privileges 
or Immunities Clause: Its Hour Come Round at Last? Wash. Univ. L.Q. 405, 

406 (1972) (“only the privileges or immunities clause speaks to matters of sub-

stance; certainly the language of due process and equal protection does not”). 

Yale law professor Akhil Reed Amar also argues that the privileges and im-

munities clause, together with the retention of the rights “by the people” in the 

Ninth Amendment, opened the door for the assertion of new constitutional 

rights that refl ect important components of national citizenship. Akhil Reed 

Amar, America’s Unwritten Constitution: The Precedents and Principles 

We Live By (2012). According to Amar, although responsibility for education 

was not vested in the federal government in the original text of the constitution, 

the adoption of the Thirteenth, Fourteenth, and Fifteenth Amendments after 

the Civil War substantially transformed the scope of the Constitution and the 

manner in which many of its original provisions must now be read. Id. at 408. 

The establishment of national citizenship, and its privileges and immunities, has 

also infused the Ninth Amendment’s reservation of the rights of the people, with 

substantive new meanings: “One of the core unenumerated rights of the people 

under the Ninth Amendment is the people’s right to discover and embrace new 

rights and to have these new rights respected by government, so long as the peo-

ple themselves do indeed claim and celebrate these rights in their words and/or 

actions.” Id. at 108.

78. Akhil Reed Amar, The Central Meaning of Republican Government: 
Popular Sovereignty, Majority Rule and the Denominator Problem, 65 U. Colo. 

L. Rev. 749 (1994).

79. See Thomas C. Berg, The Guarantee of Republican Government: Propos-
als for Judicial Review, 54 Univ. Chi. L. Rev. 208, 231 (1987): “The guarantee 

of republican government thus embodies two values. The fi rst, accountability of 

government decision makers to the people, is evident in the framers’ clear intent 

that the clause would prohibit monarchy or aristocracy in any state. The second 

value is that government decisions be made deliberatively and by reference to a 

public value, rather than by simply deferring to the interests of powerful private 

groups. This value is evident in the framers’ particular concern with control of 
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governmental processes by self- interested factions— a concern that specifi cally 

led to adoption of the guarantee clause— and in the Madisonian device of repre-

sentation as a tool for increasing deliberation in government.”

80. Quoted in R. Freeman Butts, The Civic Mission in Education Reform 

104– 05 (1989). See also Black, supra note 70, at 5 (education inherent to republi-

can government).

81. Wisconsin v. Yoder, 406 U.S. 205, 221 (1972).

82. Minn. Const. art. VIII, § 1 (emphasis added). See also, e.g., S. Dak. 

Const. art VIII, § 1 (“The stability of a republican form of government depend-

ing on the morality and intelligence of the people, it shall be the duty of the 

Legislature to establish and maintain a general and uniform system of public 

schools”); Calif. Const. art. IX, § 1 ([a] “general diffusion of knowledge and in-

telligence [is] essential to the preservation of the rights and liberties of the peo-

ple”); Ark. Const. art. XIV, § 1 (1874) (“Intelligence and virtue being the safe-

guards of liberty and the bulwark of a free and good government, the State shall 

ever maintain a general, suitable and effi cient system of free public schools”).

83. Luther v. Borden, 48 U.S. 1 (1849).

84. “Under this article of the Constitution it rests with Congress to decide what 

government is the established one in a State. For as the United States guarantee 

to each State a republican government, Congress must necessarily decide what 

government is established in the State before it can determine whether it is repub-

lican or not. And when the senators and representatives of a State are admitted 

into the councils of the Union, the authority of the government under which they 

are appointed, as well as its republican character, is recognized by the proper con-

stitutional authority. And its decision is binding on every other department of the 

government, and could not be questioned in a judicial tribunal.” Id. at 35.

85. Balkin, supra note 42, at 241.

86. See Baker v. Carr, 369 U.S. 186, 223– 26 (1962), and cases cited therein. 

In Baker, the Court delineated the standards for determining whether or not a 

claim constituted a political question for purposes of the equal protection clause, 

but not for purposes of the republican guarantee clause.

87. New York v. United States, 505 U.S. 144, 185 (1992). The Court in that 

case also cited a number of books and articles that advocated invoking the clause 

in various situations. Id. See also Plessy v. Ferguson, 163 U.S. 537, 563– 64 (1896) 

(Harlan, J., dissenting) (racial segregation is “inconsistent with the guarantee 

given by the Constitution to each State of a republican form of government”).

88. See Erwin Chemerinsky, Cases Under the Guarantee Clause Should Be 
Justiciable, 65 U. Colo. L. Rev. 849 (1994) (arguing that individual claims under 

the republican guarantee clause should be deemed justiciable).

89. See Arthur E. Bonfi eld, The Guarantee Clause of Article IV, Section 4: A 
Study in Constitutional Desuetude, 46 Minn. L. Rev. 513, 559– 60 (1962) (argu-

ing that the republican guarantee clause should be interpreted in light of the con-
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temporary views of natural justice and opining that under that standard “univer-

sal free public education, not a requisite to such government 150 years ago, must 

unavoidably be deemed so today”).

90. Some scholars have also argued that federal constitutional provisions other 

than equal protection, privileges and immunities, and the republican guarantee 

should be interpreted to provide a national right to education. See, e.g., Julius 

Chambers, Adequate Education for All: A Right, an Achievable Goal, 22 Harv. 

Civ. Rts.– Civ. Liberties L. Rev 69 (1987) (setting forth a number of constitutional 

and international law bases for recognizing a federal right to education); Note, A 
Right to Learn? Improving Educational Outcomes Through Substantive Due Pro-
cess, 120 Harv. L. Rev. 1341– 44 (2007) (arguing that the compulsory nature of 

public education provides a substantive due process right to education based on 

the precedent of Youngberg v. Romeo, 457 U.S. 307 (1982); Susan H. Bitensky, 

Theoretical Foundations for a Right to Education Under the U.S. Constitution: A 
Beginning to the End of the National Education Crisis, 86 Nw. L. Rev. 550 (1992) 

(fi nding a variety of constitutional anchors for a right to education in the Four-

teenth Amendment’s due process clause, the privileges or immunities clause, the 

First Amendment’s free speech clause, the right to vote, and other implied consti-

tutional rights); Nicholas A. Palumbo, Note, Protecting Access to Extracurricular 
Activities: The Need to Recognize a Fundamental Right to a Minimally Adequate 
Education, BYU Educ. & L.J. 393 (2004) (arguing that the decision in Lawrence 

v. Texas, 539 U.S. 558 (2003) provides relevant precedent for the existence of fun-

damental interests that are not explicitly mentioned in the constitution); Kimberly 

Jenkins Robinson, The Case for a Collaborative Enforcement Model for a Fed-
eral Right to Education, 40 U.C. Davis L. Rev. 1712– 16 (2007) (proposing that 

Congress recognize a more than minimal right to education based on the Interna-

tional Covenant on Economic, Social and Cultural Rights and the Convention on 

the Rights of the Child); Barry Friedman & Sara Solow, The Federal Right to an 
Adequate Education, 81 Geo. Wash. L. Rev. 92 (2013) (arguing that there is a fed-

eral right to education under the due process case precedent).

91. Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925). See discussion in chapter 2, 

at pp. 37–39.

92. Tinker, 393 U.S. at 503.

93. Island Trees, 457 U.S. at 853.

94. Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1093).

95. Laurence H. Tribe, The Abortion Funding Conundrum: Inalienable 
Rights, Affi rmative Duties, and the Dilemma of Dependence, 99 Harv. L. Rev. 

330, 332 (1985).

96. Cass R. Sunstein, Lochner’s Legacy, 87 Colo. L. Rev. 873, 889 (1987). 

See also David P. Currie, Positive and Negative Constitutional Rights, 53 Chi. 

L. Rev. 864, 887 (1986) (“From the beginning there have been cases in which the 

Supreme Court, sometimes very persuasively, has found in negatively phrased 
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provisions constitutional duties that can in some sense be described as posi-

tive”); Susan Bandes, The Negative Constitution: A Critique, 88 Mich. L. Rev. 

2271, 2279 (1990) (“The defi nitional diffi culties in distinguishing action from in-

action are manifold”).

97. Liu, supra note 68, at 337.

98. Tribe, supra note 95, at 334.

99. Id. Note also that to implement the Supreme Court’s school desegregation 

ruling during the civil rights era of the 1960s and 1970s, numerous federal courts 

utilized “structural reform injunctions.” See Owen M. Fiss, The Civil Rights 

Injunction (1978), which ordered affi rmative steps that often revamped entire 

school systems to ensure continuing compliance. Through the structural injunc-

tion, courts were “cast in an affi rmative, political— activist, if you must— role.” 

Abram Chayes, The Supreme Court, 1981 Term, Foreword: Public Law Litiga-
tion and the Burger Court, 96 Harv. L. Rev. 4 (1982). Federal courts continue 

to issue such affi rmative remedial injunctions today in areas like prison reform. 

See Brown v. Plata 563 U.S. 493 (2011) (serious overcrowding of prisons justifi es 

order capping prison population), and ensuring adequate care for the develop-

mentally disabled (Youngberg v. Romeo, 457 U.S. 307 (1982)). See also Myriam 

Gilles, An Autopsy of the Structural Reform Injunction: Oops . . . It’s Still Mov-
ing!, 58 U. Miami L. Rev. 143 (2003).

100. Many of the state courts have issued declaratory judgments as the sole 

remedy in their equity and adequacy decision. For example, in Brigham v. State, 

692 A.2d 384 (Vt. 1997), the Vermont Supreme Court ruled that the state’s ed-

ucational fi nance system was violating the state constitution’s requirement that 

all students receive an equal educational opportunity. It did not purport to tell 

the legislature how to fi x this major constitutional violation. Instead, it said, “al-

though the Legislature should act under the Vermont Constitution to make ed-

ucational opportunity available on substantially equal terms, the specifi c means 

of discharging this broadly defi ned duty is properly left to its discretion.” Id. at 

269.The legislature promptly enacted a thoroughgoing reform bill. The bill did 

create substantial controversy, which led to further legislative deliberations and 

statutory modifi cations. See Michael A. Rebell & Jeffrey Metzler, Rapid Re-
sponse, Radical Reform: The Story of School Finance Litigation in Vermont, 31 

J. L. & Educ. 167 (2002). Since the Brigham decision in 1997, the issue has never 

returned to the state supreme court.

101. Lau v. Nichols, 414 U.S. 563 (1974). The Court held that the district was 

violating regulations issued under Title VI of the 1964 Civil Rights Act and that, 

therefore, it did not need to reach the constitutional issue of whether the dis-

trict’s policies violated the equal protection clause.

102. Id. at 564– 65.

103. Rachel Moran, The Story of Lau, in Education Law Stories (Mi-

chael A. Loivas & Ronna G. Schneider eds., 2008).
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104. Task Force Findings Specifying Remedies Available for Eliminat-

ing Past Educational Practices Ruled Unlawful Under Lau v. Nichols 

(1975). See Lau Index maintained by Prof. Kenji Hakuta, available at http:// web 

.stanford .edu/ ~hakuta/ www/ LAU/ IAPolicy/ IA3ExecLauRemedies .htm.

105. Equal Educ. Opportunities Act of 1974, 20 U.S.C. § 1703(f).

106. Pub. L. No. 93– 380, § (a)(4)(A). The Bilingual Education Act had mainly 

been a research statute with little funding; after Lau, it became largely a civil 

rights act and its funding was increased tenfold. The act has gone through many 

modifi cations over the years and is now incorporated in the Every Student Suc-

ceeds Act, 20 U.S.C.A. §§ 6811– 8621 (2015).

107. See, e.g., Serna v. Portales Municipal Schs., 499 F.2d 1147 (10th Cir. 1974) 

(court approves a bilingual- bicultural program to assure that Spanish surnamed 

children receive meaningful education); Castaneda v. Pickard, 648 F.2d 989 (5th 

Cir. 1981) (establishing judicial standards for assessing whether state programs 

for English- language learners comply with federal laws and regulations); Horne 

v. Flores, 557 U.S. 433 (2009) (reciting long history of judicial supervision of im-

plementation of ELL programs in Arizona and remanding the case for further 

factual fi ndings).

108. U.S. Const. Amend XIV, § 5: “The Congress shall have power to en-

force, by appropriate legislation, the provisions of this article.”

109. Elementary & Secondary Educ. Act, 20 U.S.C. § 6311(b)(1)(A) (“Each 

State, in the plan it fi les under subsection (a), shall provide an assurance that the 

State has adopted challenging academic content standards and aligned academic 

achievement standards”). For a discussion of the Clinton administration’s unsuc-

cessful attempt to impose national opportunity to learn standards in its Goals 

2000 legislation in 1994, see Patrick J. McGuinn, No Child Left Behind and 

the Transformation of Federal Education Policy, 1965– 2005 (2006).

110. Chris Cantrill, U.S. Government Spending, available at http:// www 

.usgovernmentspending .com/ year _spending _2011USbn _17bs2n _20 #usgs302.

111. Educ. Fin. Branch, U.S. Census Bureau, Public Education Finances: 
2013 tbl. 8 (2015), available at http:// www2 .census .gov/ govs/ school/ 13f33pub .pdf.

112. Bruce Baker, David Sciarra & Danielle Farrie, School Funding: A 

National Report Card (4th ed. 2015).

113. U.S. Census Bureau, 2015 supra note 111, at tbl. 12.

114. Baker, Sciarra & Farrie, supra note 112, at 18.

115. See, e.g., McGuinn, supra note 109, at 30 (initial enactment of Title I 

funding for disadvantaged students required “spreading money around to a ma-

jority of congressional districts”); Jack Jennings, Presidents, Congress and 

the Public Schools: The Politics of Education Reform 38– 39 (2015) (dis-

cussing how members of Congress “voted [their] district”).

116. Brown v. Bd. of Educ., 349 U.S. 294 (1955).

117. Id. at 300– 01.
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118. The argument in the text presumes that the Court would emphasize the 

importance of ensuring access to such programs for all students, and that such 

judicial emphasis would in and of itself encourage many more students to enroll 

in such programs. Some have proposed that all young people be required to par-

ticipate in a national service program, either in the military, AmeriCorps, a re-

vived Civilian Conservation Corps or some other form of civilian service. See, 
e.g., Morris Janowitz, The Reconstruction of Patriotism: Education for 

Civic Consciousness 194 (1983) (“there can be no reconstruction of patriotism 

without a system of national service”); Benjamin Barber, Strong Democracy: 

Participatory Politics for a New Age 300 (1984) (proposing that every Amer-

ican citizen— male and female alike— be required to enlist either in the military 

or an Urban Projects Corps, a Rural Projects Corps, an International (Peace) 

Corps or a Special Services Corps); William Galston, Compulsory National 
Service Would Strengthen American Citizenship, U.S. News & World Rep., 

Oct. 19, 2010, available at https:// www .usnews .com/ opinion/ articles/ 2010/ 10/ 19/ 

compulsory -    national -    service -    would -    strengthen -    american -    citizenship. Such a 

mandate would be unwise, however, since it would likely raise fi erce political 

resistance and encounter substantial practical implementation diffi culties. See 

Melissa Bass, The Politics and Civics of National Service: Lessons from 

the Civilian Conservation Corps, VISTA, and AmeriCorps (2013) (describ-

ing the history of civilian national service programs and the problems their im-

plementation and expansion have encountered). However, strongly encouraging 

young citizens to engage in a year or two of voluntary national service could 

bolster civic preparation and long- term commitments to civic participation. For 

recent calls for such efforts, see Stanley McCrystal, Lincoln’s Call to Service— 
and Ours, Wall St. J., May 29, 2013, available at https:// www .wsj .com/ articles/ 

SB10001424127887324809804578511220613299186, and the Aspen Institute’s 

Franklin project, available at https:// www .aspeninstitute .org/ programs/ service 

-    year -    alliance/.

119. Pierce, 268 U.S. at 510.

120. Id. at 534.

121. See discussion in chapter 2, at pp. 39–43.

122. See Anthony S. Bryk, Valerie E. Lee & Peter B. Holland, Catho-

lic Schools and the Common Good (1992) (arguing that Catholic schools to-

day are informed by a vision, similar to that of John Dewey, of the school as a 

community committed to democratic education and the common good of all stu-

dents); Michael McConnell, Education Disestablishment: Why Democratic Val-
ues Are Ill- Served by Democratic Control of Schooling, in Moral and Politi-

cal Education 87, 126 (Stephen Macedo & Yael Tamir eds., NOMOS XLIII, 

2002) (“Religious schools seem to be more successful than public schools in in-

culcating habits of democratic participation”); James S. Coleman, Changes in the 
Family and Implications for the Common School, 1991 U. Chi. Legal Forum 
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153 (Catholic schools have access to more social capital to develop positive val-

ues in students), available at http:// chicagounbound .uchicago .edu/ uclf/ vol1991/ 

iss1/ 8. A recent random national survey of high school social studies teachers in 

public and private schools found that 43 percent of private school teachers were 

“very confi dent” that their students had learned “to be tolerant of people and 

groups who are different from themselves,” compared with 19 percent among 

public school teachers. In addition, the survey found that private school teach-

ers reported an overall more positive school atmosphere for conveying the im-

portance of citizenship, that their high school has a community service require-

ment for graduation (82 percent versus 37 percent), and that their high school 

encourages involvement in student government and other issues- oriented clubs 

(91 percent versus 73 percent). Steve Farkas & Ann M. Duffett, Am. Enter-

prise Inst., High Schools, Civics and Citizenship: What Social Studies 

Teachers Think and Do 7 (2011), available at https:// www .aei .org/ wp -    content/ 

uploads/ 2014/ 09/ High -    Schools -    Civics -    Citizenship -    Full -    Report .pdf.

123. See Cheryl Mills & Robin Lake, Am. Enterprise Inst., Strengthen-

ing the Civic Mission of Charter Schools (2012), available at https:// www .aei 

.org/ wp -    content/ uploads/ 2012/ 01/ -    strengthening -    the -    civic -    mission -    of -    charter 

-    schools _171609180133 .pdf. Mills and Lake refer to exemplary programs at De-

mocracy Prep Public Schools, the United Neighborhood Organization (UNO) 

Charter School Network, the KIPP schools and the César Chávez Public Char-

ter Schools for Public Policy, and they note that charter schools have great po-

tential for promoting civic participation: “As public schools of choice, charter 

schools are freed from many rules and regulations that can inhibit innovation 

and improvement. They can readily adopt best practices in civic education and 

encourage (or even mandate) extracurricular activities to enhance civic learn-

ing.” Because many other charter schools have not taken advantage of this po-

tential, the bulk of their reports recommend specifi c actions to promote civic 

preparation that all charters should take.

124. John E. Chubb and Terry M. Moe, after analyzing an extensive data base 

of information about sixty thousand students in public and private schools con-

cluded: “In terms of general goals, public schools place signifi cantly greater em-

phasis on basic literacy, citizenship, good work habits, and specifi c occupational 

skills, while private schools regardless of type- are more oriented by academic ex-

cellence, and personal growth.” John E. Chubb & Terry M. Moe, Politics, Mar-
kets and the Organization of Schools, 82 Am. Pol. Sci. Rev. 1065, 1080 (1988).

125. See discussion of ultra- Orthodox Jewish schools that do not teach civics, 

social studies, or other secular subjects in chapter 2, at pp. 42–43.

126. See, e.g., Jonathan Merritt, Segregation Is Still Alive at These Christian 
Schools, Daily Beast, Sept. 18, 2016, available at http:// www .thedailybeast .com/ 

articles/ 2016/ 09/ 18/ segregation -    is -    still -    alive -    at -    these -    christian -    schools .html.

127. This is the legal requirement that is already on the books in a number of 
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states, but often is not consistently enforced. See, e.g., N.Y. Educ. Law § 3204.2 

(instruction provided to a minor in a private school shall be “shall be at least 

substantially equivalent to the instruction given to minors of like age and at-

tainments at the public schools of the city or district where the minor resides”); 

Alaska Stat. § 14.30.010(b)(1) (the academic education in private schools must 

be “comparable to that offered by the public schools in the area”); Ill. 105 ILCS 

5/26- 1 (children in private schools must be “taught the branches of education 

taught to children of corresponding age and grade in the public schools”).

128. Keyes v. Sch. Dist. No. 1, 413 U.S. 189 (1973).

129. Milliken v. Bradley, 418 U. S. 717 (1974).

130. Parents Involved in Cmty. Schools v. Seattle Sch. Dist. No. 1, 551 U.S. 

701 (2007).

131. Mike Rose, The Language of Schooling: Recapturing the Purposes of 
Education, in Learning From the Federal Market- Based Reforms 3, 4 (Wil-

liam Mathis & Tina Trujillo eds., 2016) (“think of how rarely we hear of commit-

ment to public education as the center of a free society”).

Chapter Eight

1. Brown v. Bd. of Educ., 347 U.S. 483 (1954).

2. Brown v. Bd. of Educ., 349 U.S. 294 (1955).

3. J. Harvie Wilkinson III, From Brown to Bakke: The Supreme Court 

and School Integration 1954– 1978 6 (1979) (“the Court sired the movement”). 

See also Richard Kluger, Simple Justice 749– 52 (1977) (discussing the “mass 

movement” triggered by Brown); Kevin J. MacMahon & Michael Paris, The Poli-
tics of Rights Revisited, in Leveraging the Law: Using the Courts to Achieve 

Social Change (David A. Schultz ed., 1998) (discussing the infl uence of Brown 

in inspiring the Montgomery, Alabama, bus boycott). Cf. Michael J. Klarman, 

From Jim Crow to Civil Right: The Supreme Court and the Struggle for 

Racial Equality (2004) (arguing that Brown refl ected the broader social and 

political context of the times).

4. Abram Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. 

L. Rev. 1281 (1976). For a detailed discussion of how the federal courts have 

carried out this role, see Michael A. Rebell & Arthur R. Block, Educa-

tional Policy Making and the Courts: An Empirical Study of Judicial Ac-

tivism (1982); Michael A. Rebell & Arthur R. Block, Equality and Edu-

cation: Federal Civil Rights Enforcement in the New York City School 

System (1985). For a detailed discussion of the role of the state courts in educa-

tion and adequacy litigations, see Michael A. Rebell, Courts and Kids: Pur-

suing Educational Equity Through the State Courts (2009); Michael A. 

 Rebell, Courts and Kids: Pursuing Educational Equity Through the 
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State Courts (Supp. 2017), available at http:// press .uchicago .edu/ ucp/ books/ 

book/ chicago/ C/ bo8212990 .html.

5. Lau v. Nichols, 414 U.S. 563 (1974); Castaneda v. Pickard, 648 F.2d 989 

(5th Cir. 1981).

6. United States v. Virginia, 518 U.S. 515 (1996).

7. Goss v. Lopez, 419 U.S. 565 (1975).

8. Endrew F. v. Douglas Cty. Sch. Dist., 137 S. Ct. 988 (2017); Bd. of Educ. v. 

Rowley, 458 U.S. 176 (1982); Pa. Assoc. for Retarded Children (PARC) v. Com-

monwealth, 334 F. Supp. 1257 (E.D. Pa. 1971), 343 F. Supp. 279 (E.D. Pa. 1972); 

Mills v. Bd. of Educ., 348 F. Supp. 866 (D.D.C. 1972).

9. Plyler v. Doe, 457 U.S. 202 (1982).

10. Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1972), aff’d in part sub 
nom, Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974). N.Y. State Assoc. of Re-

tarded Children v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y.1973).

11. Griggs v. Duke Power Co., 401 U.S. 424 (1971).

12. See, e.g., Gautreaux v. Chi. Hous. Auth., 304 F. Supp. 736, 737– 39 (N.D. 

Ill. 1969); Gautreaux v. Landrieu, 498 F. Supp. 1072, 1073 (N.D. Ill. 1980); Gau-

treaux v. Chi. Hous. Auth., 4 F. Supp. 2d 757, 758 (N.D. Ill. 1998).

13. Hutto v. Finney, 437 U.S. 678 (1978); Brown v. Plata, 131 S. Ct. 1919 (2011).

14. See Owen Fiss, The Structural Injunction (1978).

15. See, e.g., Wayne D. Brazil, Special Masters in Complex Cases: Extending 
the Judiciary or Reshaping Adjudication? 53 U. Chi. L. Rev. 394 (1986); James S. 

DeGraw, Rule 53, Inherent Powers, and Institutional Reform: The Lack of Lim-
its on Special Masters, 66 N.Y.U. L. Rev. 800 (1991).

16. Jed S. Rakoff, The Cure for Corporate Wrongdoing: Class Actions vs. In-
dividual Prosecutions, 62 N.Y. Rev. Books 38 (2015).

17. Malcolm M. Feeley & Edward L. Rubin, Judicial Policy Making 

and the Modern State: How the Courts Reformed America’s Prisons 344 

(1998). Many judges agree with this perspective. For example, Richard Posner, 

a veteran judge on the U. S. Court of Appeals for the Seventh Circuit, recently 

wrote:

Judges tend not to be candid about how they decide cases. They 

like to say they just apply the law— given to them, not created by 

them— to the facts. They say this to defl ect criticism and hostil-

ity on the part of the losing parties . . . and to reassure the other 

branches of government .  .  . that they are not legislating .  .  . or 

usurping executive- branch powers. . . . 

[F]ederal court of appeals judges most of the time do decide 

appeals formalistically. But it is not always possible. The rea-

sons include the absence of disciplined legislative processes in 

the American governmental system, as a result of which legisla-
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tion is often insolubly ambiguous, the diffi culty of amending the 

Constitution and resulting pressure on federal courts to engage 

in loose interpretation of it (which, realistically, means making 

constitutional law); and the breadth of explicitly judge- made law 

(common law— both state common law. . . . And federal common 

law, which federal judges make up). Other reasons the judges 

can’t just be law appliers [include]. . . . limitations of human fore-

sight and language.

Richard A. Posner, Reflections on Judging 106– 08 (2013). See also Frank M. 

Johnson, Jr., The Role of the Federal Courts in Institutional litigation, 32 Ala. L. 

Rev. 271 (1981) (“The new form of judicial activism is attributable to . . . the in-

creasingly prominent role government has come to play in our society”).

18. Paul Gewirtz & Chad Goldner, Op- ed, So Who Are the Activists?, N.Y. 

Times, July 6, 2005, at A19. Gewirtz and Goldner also point out that the Court’s 

most conservative members tended to be the most “activist”: Justice Thomas 

voted to strike down 65.63 percent of these congressional provisions, and Justice 

Scalia 56.25 percent, in contrast to only 39.06 percent for Justice Ginsberg and 

28.13 percent for Justice Breyer. Id. See also Barry Friedman, The Importance of 
Being Positive: The Nature and Function of Judicial Review, 72 U. Cinn. L. Rev. 

1257, 1261– 63 (2004) (arguing that the Rehnquist Court is one of the “most ac-

tivist in history”).

19. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 361 U.S. 701 

(2007).

20. Citizens United v. FEC, 558 U.S. 310 (2010).

21. Nat’l Fed. of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2010).

22. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

23. Brown, 349 U.S. at 300– 01.

24. See discussion in chapter 4, at pp. 93– 94. See also, e.g., Jenkins v. Mis-

souri, 515 U.S. 701 (1995) (reversing injunctive decree promoting “desegrative 

attractiveness” of urban magnet schools and requiring maintenance of quality 

education programs until achievement scores of minority students substantially 

improve); Martha Minow, In Brown’s Wake: Legacies of America’s Educa-

tional Landmark ch. 1 (2010); James Ryan, The Supreme Court and Volun-
tary Integration, 121 Harv. L. Rev. 131, 139– 42 (2006); Erica Frankenberg, 

Chung mei Lee & Gary Orfield, The Civil Rights Project, A Multiracial 

Society with Segregated Schools: Are We Losing the Dream? 17– 20 (2003), 

available at https:// www .civilrightsproject .ucla .edu/ research/ k -    12 -    education/ 

integration -    and -    diversity/ a -    multiracial -    society -    with -    segregated -    schools -    are -    we 

-    losing -    the -    dream/ frankenberg -    multiracial -    society -    losing -    the -    dream .pdf.

25. See, e.g., Horne v. Flores, 557 U.S. 433, 450– 52 (2009) (reversing and 

remand ing district court order requiring State of Arizona to take appropri-
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