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Preface

As my TITLE OF Law and Legitimacy in the Supreme Court suggests,
this is an ambitious book. By design, it blends three perspectives on
constitutional law. The first is that of the longtime constitutional law
professor that I am. As a law professor, I take constitutional law and
doctrine seriously. I believe that what the Supreme Court says in one
case matters for future cases, both in lower courts and in the Court
itself. I also credit the idea that debates in the Supreme Court are
about law, not just politics.

The book’s second perspective is that of philosophy. Although I am
not a philosopher, it is impossible to talk about law in the Supreme
Court without embracing positions on multiple jurisprudential
questions. These include issues involving the relationships between
law and language and, perhaps especially, between law and political
morality. In an era when we refer unhesitatingly to judicial liberals
and judicial conservatives, anyone who cares about constitutional
law also needs to think about political theory.

The book’s third perspective is that of political science. As political
scientists remind us, we should not let normative preoccupations cause
us to skip over questions about how the Supreme Court got the power
that it has, about why people put up with judicial power as we know
it, and about what the Justices need to do to maintain their power.

ix
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"The perspectives of law, philosophy, and political science intersect,
diverge, and overlap in many interesting ways, including in their con-
cerns with judicial “legitimacy.” Legitimacy is a concept with multiple
senses. It sometimes means different things to lawyers, philosophers,
and political scientists. Among my ambitions is to sort out confu-
sions and to set the stage for a multidisciplinary inquiry into matters
of pressing common concern.

The late Justice William J. Brennan used to counsel law clerks that
“the most important number in the Supreme Courtis five.” When the
clerks asked why, he would reply, “With five votes, you can do any-
thing.” For reasons that I shall explore, Brennan was wrong: there are
some things—indeed, many things—that the Justices cannot do, even
with five votes. But suppose Brennan was right. By what moral and
legal right could five Justices impose their views on the rest of us? Or,
perhaps more aptly, how would the Justices need to decide the contro-
versial cases that come before them in order to justity, legally and
morally, their claims to obedience? Yes, the Justices have the power to
decide many important issues as a matter of political fact. In addition,
the Constitution’s language and history do not dictate clear answers to
many of the questions that the Justices confront. Thus comes the in-
evitability that the Justices’ moral and political views will sometimes
influence their decisions. Yet the Justices are not merely politicians in
robes, or at least they ought not to be. Questions of justification—
both of judicial power generally and of the exercise of judicial power in
particular ways—are this book’s dominant concern.

Political conservatives have often railed against “judicial activism.”
Political liberals have more recently shuddered at Supreme Court
threats to scuttle progressive legislation and to pare back protections
of abortion. Everyone has a stake. Nearly every thoughtful person
experiences disquiet, if not outrage, at some Court decisions, espe-
cially when the Justices are narrowly divided into conservative and
liberal coalitions that pit those appointed by Republican presidents
against those named to the Court by Democrats.

At a time when many people have lost confidence in the Supreme
Court and have come to regard it as a “political” institution in a pe-
jorative sense, the book’s questions about the relationships among
law, language, and legitimacy deserve urgent attention. But they are
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intellectually risky questions to pursue, not so much because they
are politically controversial as because of the need to cross disci-
plinary lines in the quest for answers. Academic specialization,
which is often a virtue, can leave no one properly credentialed to
confront large intellectual challenges. As I have said, I am not a phi-
losopher, nor am I a political scientist. Yet the most important ques-
tions about law, language, and legitimacy in the Supreme Court do
not lie within the exclusive province of any single discipline. Those
questions involve law but are not narrowly legal. Issues concerning
the meaning of language are highly pertinent, as are issues of moral
justification. But our worries about law in the Supreme Court have
empirical and practical dimensions that require much more than
purely philosophical knowledge. And while we cannot grasp the full
complexity of our current predicament without focusing on the po-
litical scientific question of how political and judicial power work
within our constitutional regime, political scientists have no distinc-
tively moral or legal expertise.

Perhaps no one knows enough to speak with state-of-the-art so-
phistication about all of the matters that bear on my topic of law and
legitimacy in the Supreme Court. Nevertheless, I venture the risk
of speaking beyond my expertise because I am convinced that vital
current issues cannot be understood except through an approach that
links legal, philosophical, and political scientific inquiries. Within
our politically and morally divided nation, all of our institutions may
be destined for, or indeed may be in the midst of, legitimacy crises.
But the Supreme Court is at least as vulnerable as Congress and the
president, and in the long run it may be more so. The Court’s mem-
bers have no renewable democratic mandate stemming from periodic
elections. Questions involving the entitlement of narrow majorities
of the Justices to impose their will are likely to arise with even greater
urgency in the future than they have in the recent past.

In my experience, the people with the deepest, most corrosive
cynicism about law and legitimacy in the Supreme Court are often
those who began with unrealistic expectations that the Justices’ de-
cision making could be wholly apolitical or untouched by ideological
influence. Upon coming to see that the Justices’ political views
matter, they then apprehend that the Justices’ political views are all
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that matter, and they resent what they perceive as the Justices’ hy-
pocrisy in purporting to be bound either by law or by a consistent
methodology. As an antidote, we need to recognize that political
views will have an inescapable role and, having done so, develop con-
ceptions of law in the Supreme Court and legitimacy in judicial deci-
sion making that accommodate this realization. Judicial legitimacy
should be a practical ideal for us, not a piece of utopian pie in the sky.
But our conceptions of law and legitimacy in the Supreme Court
cannot be so flaccid that they would permit the Justices, with five
votes, to do anything that they might be able to get away with. Em-
bracing the challenge, this book offers conceptions of law and legiti-
macy in the Supreme Court to which concerned citizens should hold
the Justices, beginning today. Never in my lifetime has it been more
important to bring all relevant resources to bear in addressing how
the Justices of the Supreme Court would need to decide cases such
that even those of us who disagree with their conclusions ought to
respect the Court and its rulings.
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Introduction

In THIS counTRY We accept judicial review by the Supreme Court
as an article of constitutional faith. Academic writers occasionally
question whether judicial review is a good idea.! But most Americans
know that nothing practical hinges on the discussion. We may not
like what the Supreme Court has done in some cases. We may vow
to support only presidential candidates who will appoint different
kinds of Justices from those who dominate the Court now or have
done so in the past. Nevertheless, few Americans want to abolish the
Court or eliminate its central powers.

Anxieties and Puzzles

At the same time, many of us feel anxiety about the Supreme Court’s
authority. The doubts arise from questions about the nature and
force of law as it applies, if at all, to the Court’s decision making. To
a greater or lesser extent, sophisticated Americans have absorbed the
basic teachings of Legal Realism. Informed citizens know that the
Court divides, roughly, into judicial conservatives and judicial lib-
erals. All but the most uninformed or naive among us accept that
the Justices” moral or political views influence their votes in some

cases and that huge political consequences hinge on their decisions.?
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A vivid illustration of Realism regarding the Supreme Court came
in the aftermath of the death of Justice Antonin Scalia in Feb-
ruary 2016. Scalia was a conservative, one of five Justices who were
usually so identified at the time he died. If President Barack Obama
could have appointed his successor, the Court’s balance might have
tipped from conservative to liberal for the first time since the 1970s.
Republican senators recognized the stakes and refused even to con-
sider confirming an Obama nominee, even though their stance left
the Court short-handed for more than a year. Senate Republican
leaders argued that the winner of the 2016 election, with a more re-
cent mandate from the American public, should get to make the
politically charged nomination of a Justice whose moral and political
views would help to shape the direction of the Supreme Court.

If we are Realists, however, most of us are not Cynical Realists,
who believe that the Justices simply vote their political preferences
in constitutional cases, without regard to law, or that they are merely
politicians in robes. The Supreme Court regularly decides upwards
of 40 percent of its cases by unanimous vote.’ In those cases, the Jus-
tices’ political views play no obvious role. Moreover, although the
trend lines may be troubling, leading political scientists report that,
despite the advent of Legal Realism, public support for the Supreme
Court typically survives even its most unpopular decisions.*

Somewhat ironically, another demonstration that most Americans
are not Cynical Realists came from a widespread reaction to Bush v.
Gore.’ Some people of course thought that the Supreme Court ruled
correctly when it halted a Florida recount that threatened to move
the state from George W. Bush’s column to that of Al Gore and thus
make Gore, not Bush, the victor in the 2000 presidential election.
A more interesting reaction emanated from the Gore side. Many Gore
supporters denounced the decision not just as mistaken—for nearly
everyone thinks many Court decisions mistaken—but as i/legitimate.®
Others have responded in similar ways to decisions invalidating cam-
paign finance regulations, striking down gun control laws, and up-
holding a right to gay marriage. Legal and moral legitimacy, and the
ways in which they relate to but differ from legal correctness and in-
correctness, are among my central concerns in this book.

In a book on the Supreme Court written in 2008, the journalist
Jeffrey Toobin reports that although Bush v. Gore initially caused
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ruptures among the Justices, most returned relatively swiftly to a
business-as-usual approach.” According to Toobin, the notable ex-
ception was Justice David Souter. Toobin writes that Souter some-
times sat at his desk and wept about the decision. He did so not
because he had suffered a political disappointment, and not because
he thought the Court had erred (he dissented in myriad other cases
without reacting similarly), but because he believed that the Justices
in the majority had engaged in a betrayal. But a betrayal of what?

Over the course of this book, I hope to answer the question, What
is the nature of the judicial responsibility that the Justices must not
betray? The answer is not simple, but neither is the question. We
might start here: if Toobin’s tale about Bush v. Gore is accurate, it cap-
tures the sense—shared by many Americans—that an important
but blurry line divides cases of reasonable, predictable, and under-
standable disagreement in the Supreme Court, including disagree-
ment along ideological lines, from those in which the law, or norms
of permissible and appropriate judicial decision making, clearly apply.
With respect to the former, we are Realists. Dissent and disagree-
ment are routine. But for a Justice to cross the line in a clear case
should occasion outrage.

Also reflected in Toobin’s account is an implicit picture of the na-
ture and limits of constitutional law in the Supreme Court. When
we think of examples of law, we may think of stop signs or the tax
code. When we come to stop signs, we know we have to stop. The
tax code is different, because it is more complicated. Many of us hire
accountants or use computer programs to calculate our obligations.
Still, we think there is an answer to nearly all questions on which
those who know the tax code in all its intricacies would agree. After
the calculations are done correctly, we owe the government one
exact sum.

Law in the Supreme Court does not conform to the model of the
stop sign or the tax code, even though betrayals of basic constitu-
tional obligations remain possible. Law in the Supreme Court some-
times, maybe often, calls for the exercise of judgment, including
judgment with an ideological component. Even in those cases, how-
ever, there are some constraints that the Justices cannot ignore
without breaching obligations of fidelity to the Constitution and laws
of the United States.

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

4 INTRODUCTION

Although the foregoing distillation includes an important core of
truth, it remains too simplistic. Among other things, we still need
an account of the nature and sources of the supposedly clear lines
that the Justices must not transgress. But here matters grow compli-
cated. We might start with the cases in which the Justices seem gen-
uinely outraged with one another and hurl accusations that their
colleagues have behaved not just mistakenly but constitutionally
indefensibly or illegitimately.

Judicial conservatives and judicial liberals both castigate their col-
leagues for perceived misbehavior. But their perceptions vary in in-
teresting, ideologically correlated ways. Conservatives tend to deride
judicial liberals as having lapsed into illegitimacy or abuse of power
when liberals deviate from the “original public meaning” of consti-
tutional language or, roughly speaking, what that language meant
to the generation that wrote and adopted it. Examples come from
cases involving abortion and gay rights. In Roe v. Wade, for instance,
then-Justice William Rehnquist excoriated the majority for holding
that the Fourteenth Amendment’s Due Process Clause protects a
woman’s right to have an abortion when that conclusion deviated
from apparent historical understandings.® “To reach its result, the
Court necessarily has had to find within the scope of the Fourteenth
Amendment a right that was apparently completely unknown to the
drafters of the Amendment,” he wrote.? In Obergefell v. Hodges, the
Court’s decision holding that there is a constitutional right to same-
sex marriage, Justice Scalia accused the majority of engaging in “con-
stitutional revision” that “robs the People of the most important
liberty they asserted in the Declaration of Independence and won in
the Revolution of 1776: the freedom to govern themselves.”!

By contrast, liberals’ howls of outrage have come most recently in
cases in which a conservative majority overturned long-standing ju-
dicial precedents. Citizens United v. FEC furnishes a case in point.!!
In a decision holding that the First Amendment prohibits statutory
restrictions on corporate expenditures for electioneering communi-
cations, the Court overturned two prior precedents and effectively
eviscerated a congressionally enacted framework of campaign finance
laws.!? In “emphatically dissent[ing]” from the Court’s ruling, Jus-
tice John Paul Stevens criticized the majority for “reject[ing] a

century of history” and “blaz[ing] through our precedents.””
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Again, however, complexity lurks just beneath the surface. If con-
servative Supreme Court Justices sometimes pillory liberals for de-
viating from the original meaning of constitutional language, it
would be a mistake to think that conservatives always adhere to orig-
inal public meanings themselves. Affirmative action cases furnish a
good example. Few originalists—or those who believe that the orig-
inal public meaning of constitutional language should normally
control modern cases—argue that any provision of the Constitution
was originally understood to bar preferences for historically disad-
vantaged minorities.!* Abundant evidence suggests that the Framers
and ratifiers of the Fourteenth Amendment’s Equal Protection
Clause did not view it as barring all race-based classifications.”
Reconstruction Congresses, including the one that proposed the
Fourteenth Amendment, specifically voted a number of appropria-
tions for diverse categories of “colored” people, including widows as
well as soldiers and sailors.!® Even more striking, no one suggests that
the Due Process Clause of the Fifth Amendment, which conserva-
tive Justices have relied on in attacking affirmative action programs
enacted by the federal government, was originally viewed as barring
race-based preferences for historically disadvantaged groups. (The
Equal Protection Clause provides that “no State shall . . . deny to any
person within its jurisdiction the equal protection of the laws,” but
makes no reference to Congress or the federal government.) When
the Fifth Amendment’s Due Process Clause was ratified in 1791,
race-based discrimination was commonplace. Accordingly, in voting
to invalidate affirmative action programs, the conservative Justices
have relied almost entirely on judicial precedents, sometimes of their
own creation. So far, none has cited the Constitution’s original
meaning as a ground for decision in these cases.

It would be equally mistaken to infer from liberals’ assaults on con-
servatives’ abandonment of long-standing precedents—in cases
such as Citizens United—that liberals think that the Constitution or
norms of judicial legitimacy require adherence to precedent in every
case. To take just two examples, liberal majorities have recently over-
turned or narrowly distinguished Supreme Court precedents in gay
rights cases, as well as in cases in which they have held the death
penalty unconstitutional as applied to some categories of defendants.
In Lawrence v. Texas, which held that the Constitution forbids states
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from criminalizing same-sex sodomy, the Court’s five-Justice ma-
jority overruled Bowers v. Hardwick, a seventeen-year-old precedent
that had upheld a state anti-sodomy law.” Writing for the majority,
Justice Anthony Kennedy reasoned that “Bowers was not correct when
it was decided, and it is not correct today. It ought not to remain
binding precedent.”® In Lawrence, it fell to one of the conservative
Justices to chastise the liberal majority for infidelity to precedent.”
Similarly, in Atkins v. Virginia and Roper v. Simmons, liberal majorities
overruled precedents while holding it unconstitutional for states to
execute people with mental retardation and juveniles, respectively.?’

As these examples illustrate, in the sometimes angry back-and-
forth about how the Court should resolve particular, disputed cases,
contending coalitions of Justices—and their supporters in the public
and the legal academy—recurrently appeal to what they suggest are
the clear rules that divide legitimate from illegitimate judicial action.
But their protestations may generate little faith that such rules actu-
ally exist. To the contrary, the heated arguments may foster two
deeper worries.

One is that the Justices are rank hypocrites. Although they pledge
fidelity to the Constitution and to rigorous methodologies for its in-
terpretation, they stand ready to betray their commitments when-
ever they can promote their political ideologies by doing so. The
other, related worry is that even if the Justices are not self-conscious
hypocrites, constitutional adjudication in the Supreme Court may
be like tennis without a net. There are no real rules or standards—and
thus no real law and no objective legal standards of either correct-
ness or legitimacy in constitutional interpretation. When all is said
and done, the ideal of law in the Supreme Court is like the Great
and Powerful Oz: a false front with a charlatan, or set of nine char-
latans, behind the curtain.

Does either of these situations obtain? I do not think so, but nei-
ther do I believe that the worries are wholly unfounded. Explaining
why is the first project of this book. Prescribing correctives is the
second.
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The Challenges of Legitimacy

The central organizing concept for the book—which links the per-
spectives of law, philosophy, and political science—is that of legiti-
macy. “Legitimacy” is a word with many meanings. When we speak
about legitimacy, it is easy to talk ourselves into confusion. In this
book, I draw a number of clarifying distinctions—for example,
between the kind of sociological legitimacy that centrally interests
political scientists and the legal and moral legitimacy that predomi-
nantly concern lawyers and philosophers. Among the book’s principal
ambitions is to draw together the perspectives of law, political sci-
ence, and political theory in unraveling and ultimately solving some
of the puzzles that surround law and legitimacy in the Supreme
Court.

In the legal and especially the moral sense of “legitimacy” that de-
fines the core of the book’s inquiry, invocations of the concept seek
to answer questions along the lines of, By what moral right does the
government of the United States, and especially the Supreme Court,
establish controversial rules of law, some of which many people think
mistaken or even morally repugnant, and then enforce its dictates
coercively? Or, perhaps better, How would the Supreme Court of the
United States need to decide the cases that come before it—both pro-
cedurally and substantively—in order to justify imposing its will on
those who reasonably disagree with its conclusions about the bearing
of the Constitution on politically charged issues?

The book offers original answers to these questions. Some emerge
from a vision of the nature of the law that binds the Supreme Court.
As Chapter 4 argues at length, law, in the relevant sense, resides in
norms of judicial practice that structure and constrain but do not al-
ways uniquely determine legal judgment. Such norms allow room
for reasonable disagreement but mark some positions as legally un-
tenable or unreasonable. What complicates matters is that even the
norms that exclude some conclusions as legally unreasonable can
themselves have vague, disputable fringes. In other words, we have,
and need to understand the possibility of, debates about whether
some judicial rulings are beyond the pale of the legally tenable. The
frequent indeterminacy of constitutional language—which the book
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will explain, especially in Chapter 2—contributes to the need for, and
helps to explain disagreements concerning the nature of, sound
judicial judgment.

With law and language often failing to determine uniquely cor-
rect answers to hard constitutional questions, legitimacy emerges as
a crucial concept—Ilegally, morally, and sometimes sociologically. In
the legal and moral senses with which I am most concerned, legiti-
macy differs importantly from correctness. We cannot reasonably
expect every judicial judgment to be correct. Human judges are in-
corrigibly fallible. Nor can we expect the Supreme Court always to
decide cases in ways that we applaud. Reasonable legal disagreement,
like reasonable moral disagreement, has always existed and will not
go away. We need to come to terms with it. We also need to come to
grips with the idea that presidents with political ideologies different
from ours will appoint Justices whose judicial philosophies we dis-
approve of—up to a point.

In conditions of relatively widespread reasonable disagreement,
legal and moral legitimacy connote respect-worthiness. Even when
we disagree with Supreme Court judgments, we can respect them,
provided that they satisfy certain conditions. At this point in the book
I can offer only a first approximation of the considerations that bear
on the legitimacy or respect-worthiness of the Court’s decisions. But
it is vital to understand the nature of the decisions that the Court
renders and the nature of the domain in which it claims an entitlement
to respect.

The Court holds itself out as a legitimate authority. This is a com-
plex term that I shall unpack later. In political theorists’ terminology,
however, a legitimate authority is a decision maker with the capacity
to change the normative obligations of others.”! Throughout U.S.
history, the Supreme Court has famously claimed the authority to
alter others’ duties—and not just those of the immediate parties to
cases before it. In Cooper v. Aaron, the Court upbraided Arkansas’s
governor and legislature for refusing to accede to the Court’s school
desegregation ruling in Brown v. Board of Education, even though
the Arkansas governor and legislature were not parties to the earlier
case.?? In the course of its opinion, the Court appealed to “the basic
principle that the federal judiciary is supreme in the exposition of
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the law of the Constitution.””® Similarly, in Planned Parenthood of
Southeastern Pennsylvania v. Casey, a case involving abortion rights,
the Court claimed the authority to direct citizens to “end their
national division by accepting a common mandate rooted in the
Constitution.””* When the Court refers to others’ obligations of
obedience to its decisions, I take it to speak in a moral, and not just
in a legal, sense.

A few brief examples will illustrate the consequences. Following
the Court’s decisions in Roe v. Wade and Planned Parenthood v. Casey,
officials cannot punish abortion, even if they think it immoral. State
officials must furnish licenses to gay couples who seek to marry, even
if those officials believe that same-sex marriage contravenes God’s
law. When Kim Davis, a county clerk in Rowan County, Kentucky,
defied the Supreme Court’s decision in Obergefell v. Hodges by re-
fusing to issue marriage licenses to same-sex couples, a judge held
her in contempt of court and ordered her jailed. Obergefell also bars
legislators from enacting laws that some believe necessary to main-
tain a decent society.

If we ask how or by what right the Supreme Court gets to change
not only legal but also moral obligations, we may be tempted to an-
swer by stating that the Constitution gives the Court this power. But
this response begs a central question. Does the Constitution in fact
give the Supreme Court the power to alter people’s legal and moral
obligations if it deviates from the original meaning of constitutional
language (as it may have done in upholding abortion rights in Roe v.
Wade and rights to gay marriage in Obergefell v. Hodges) or if it over-
turns its own precedents for nonoriginalist reasons (as the majority
may have done in Citizens United)? In considering this question, we
can see again the sting of accusations that the Justices are in essence
merely politicians, or politically motivated lawmakers, in robes.

Analysis of the Court’s legitimate power needs to delve deeper. Al-
though the Supreme Court claims to be a legitimate authority, its
legitimate authority is derivative. We accept the Court’s authority
because we accept, and most of us feel obliged to support, the Consti-
tution and the American legal system as a whole. And within that
framework, the Justices’ legitimate authority depends, in the first
instance, on their carrying out the mandate of prior legitimate
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authorities. In other words, the Court’s principal function is to deter-
mine what prior authorities—and, in particular, the Constitution—
have decided or established, and to apply the dictates of prior au-
thorities to the cases that come before it.

A difficulty, of course, is that prior authorities—centrally including
the Constitution—do not always speak clearly or determinately. As
a result, the Supreme Court must sometimes establish law for the
future. At the barest minimum, it must make clear what the Consti-
tution’s language left unclear. (For example, the Constitution pro-
vides that no one can be deprived of life, liberty, or property without
“due process of law”—but no one thinks that this phrase determi-
nately establishes exactly what “process” a state must provide before
it can temporarily remove a child from the custody of a parent whom
state officials believe to be unfit in the twenty-first century.)? In in-
stances in which the Court functions for all practical purposes as a
lawmaker, it must so behave as to constitute itself and its decisions
as legitimate authorities in their own right and as capable of changing
the normative obligations of others going forward.

The Court’s claims to legitimate authority are, accordingly, Janus-
faced. They look simultaneously backward, to what prior legitimate
authorities have established, and forward, to the future, as the Court
strives to make decisions that qualify as legal and moral authorities
to whose dictates others ought—in the moral sense of that term—to
adhere. The notion of moral authority is crucial. It depends not
on brute force but on the Court’s claimed capacity to make good
decisions in both the backward-looking and the forward-looking
senses. When the Court speaks in the name of the law in resolving
contentious issues, it almost necessarily claims to make the mor-
ally and practically best decisions that the law allows. The Constitu-
tion vests the Court with its powers based on the premise that its
decisions will produce better and fairer results—within the limits
that the law allows—than would occur otherwise.?¢ Most of us ac-
cept the Court’s legitimate authority on the same basis.

So far, so good, you may say, but haven’t I myself begged one of
the main questions that I set out to answer: What should we say about
the legitimacy of the Supreme Court’s decisions in cases in which
we believe that the Justices have erred, maybe even badly? In such
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cases, legitimacy in the relevant sense depends on a compendium of
considerations that bear on respect-worthiness. It will take most of
this book to discuss those considerations in adequate detail, but three
play especially central roles. First, the Justices must stay within the
bounds of law, or at least exhibit reasonable judgment about what they
can do within the bounds of law. Second, the Justices must exhibit
good or at least reasonable practical and moral judgment—another
matter about which we must expect some disagreement. But in both
cases, | emphasize, we should not take too exacting or unforgiving
a stance. We need to expect reasonable legal and moral disagreement.
We should not come too readily to angry or cynical conclusions about
the Justices or their constitutional conclusions.

In this context, a third consideration becomes crucial. In the name
of legitimacy, we can and should demand that the Justices support
their judgments with arguments that they advance in good faith.
Like legitimacy itself, the concept of good faith will loom large in
this book. Here I can introduce it but not explicate it fully.

When the Justices take positions in such cases as Bush v. Gore, Roe v.
Wade, Citizens United v. FCC, and Obergefell v. Hodges, they need to
offer supporting legal arguments. Sometimes those arguments
assume substantive premises—for example, about the values that
the First Amendment, the Equal Protection Clause, or the Due
Process Clause protects. Sometimes, moreover, the Justices’ argu-
ments involve methodological commitments—for example, about the
significance of the original public meaning of constitutional language
or about the judicial obligation to follow precedent. These substan-
tive and methodological commitments need not be simple, much less
simplistic. For example, a Justice can reasonably believe that the orig-
inal meaning of constitutional language should control in some, but
not all, cases, or that precedent binds in some cases but not in others.
Arguing in good faith does not entail the denial of complexity in con-
stitutional reasoning.

Good faith does, however, require that the Justices—like the rest
of us—sincerely believe what they say when engaging in constitu-
tional argument. Leaving the Justices temporarily aside, imagine that
you and I engage in an extended constitutional discussion that in-
cludes a sequence of cases. We can respectfully disagree about many
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substantive and methodological points as we proceed. But suppose I
reject your argument in one case, involving a claim that there is a
constitutional right to gay marriage, by asserting that “there can be
no such right because the originally understood meaning of consti-
tutional language is always controlling; otherwise the Constitution
would not be law.” Suppose then that in discussing a subsequent case,
I take a position contrary to the original meaning of constitutional
language—for example, by insisting that the Due Process Clause of
the Fifth Amendment bars affirmative action—and you challenge
me by pointing out that when that provision was ratified, in 1791, no
one understood it as doing so. If I insist that affirmative action by
the federal government is unconstitutional even so, I may have a
plausible explanation. For example, I might say that in the first case,
I mistakenly or carelessly spoke too categorically: what I actually
believe is that the original public meaning should always deter-
mine constitutional outcomes unless clear and contrary judicial pre-
cedents that have become woven into the fabric of our law dictate
otherwise. If so, I could reasonably ask you to respect my rea-
soning in both cases.

But suppose my response in the second case is, “Although I said
that the original understanding controlled the first case, I did so only
for rhetorical purposes, without really believing it, and I certainly
don’t feel bound by history now.” At this point you would reason-
ably conclude that arguing with me about constitutional law is point-
less due to my lack of good faith in argumentation. My side of the
argument would be a charade. You would have no reason to respect
me or the conclusions that I reach unless you agreed with them
anyway. And I would justifiably respond to you in the same way if
you said that recent judicial precedents should always be followed
when it suited your purposes but as readily renounced precedent-
based reasoning whenever you did not like the conclusions to which
it pointed.

As we would respond to each other, so we should respond to the
Justices of the Supreme Court. Within the bounds of reasonable legal
disagreement, we can respect Justices with whom we disagree, pro-
vided that the disagreement is principled. We can even respect Jus-
tices who change their minds, so long as they provide reasons for
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doing so that they genuinely believe and intend to adhere to in the
future. But our respect for the Justices—and our appraisal of the
Court’s decisions and its institutional legitimacy—would rightly
suffer grievously if we came to view the Justices as cynical manipu-
lators whose arguments possess no integrity.

Argumentative good faith is not, of course, the only criterion that
bears on the legitimacy of judicial decision making in the Supreme
Court. Even if all the majority Justices in Roe v. Wade sincerely be-
lieved the Court’s arguments to be good ones, some critics would
think the Court’s conclusion too legally and morally unreasonable
to deserve their respect. In response to those critics, we might have
more to say on the merits, but we should get the point with regard
to legitimacy. Sometimes we will disagree about legal and moral
legitimacy. Disagreement about legitimacy should not happen as
frequently as about the correctness of judicial decisions, but it will
not vanish entirely.

If disagreements about legitimacy persist, we should also be ready
to pursue a conversation—to which Chapter 7 seeks to contribute—
concerning how sociological legitimacy relates to moral legitimacy.
To oversimplify greatly for the moment, we should prepare to
consider when, if ever, the Justices should allow other people’s per-
ceptions of the moral legitimacy of their decisions to affect their
actual decision making.

As this preliminary discussion will have signaled, my approach to
issues of law, language, and legitimacy in the Supreme Court will
sometimes involve close attention to the meaning and application of
legal concepts, centrally including that of legitimacy. Subsequent
chapters will also probe the concept of law as it applies to adjudica-
tion in the Supreme Court and the meaning of constitutional
“meaning.” In light of the deeply practical nature of my interests,
some may regard this angle of approach as naively misguided. I be-
lieve otherwise. In adopting a conceptual framework for addressing
matters of profound practical import, I borrow an insight from
the great economist John Maynard Keynes. In their economic
thinking, he maintained, the world’s most ostensibly practical people

927

are “usually the slaves of some defunct economist.”” In constitu-

tional law, too, I believe that practical people are often in the grip of
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long familiar theories and sometimes resulting confusions that
drive and explain their actions, even if they are not conscious of it.

For those who resist this claim, my conceptual approach offers
something weaker but still significant. I shall seek to explain how
it could be the case, even if currently it is not, that the Justices’ debates
about the requirements of law and legitimacy in the Supreme Court
might be meaningful, genuine ones, despite the obvious fact of ideo-
logically inflected disagreement. In other words, I shall offer an ac-
count of what law and legitimacy might be such that we could have
them right now, manifest in the Supreme Court, despite what might
look on the surface to be cacophonous inconsistency. And if we do
not have genuine law and meaningful legitimacy in the Court, then
we should insist on getting them. If persuaded that some high-
sounding ideals are unattainable, we should not succumb directly
to Cynical Realism but should seek instead to identify more modest
yet significant standards of legitimate judicial decision making,
under law, even in and by the Supreme Court. Especially in the
current climate of political discord, we should view judicial legiti-
macy as a practically meaningful ideal, not a species of pie-in-the-sky
utopianism.

A Preview of the Argument Ahead

My analysis begins in Chapter 1 with further examination and
explication of the concepts of judicial legitimacy and legitimate ju-
dicial authority. Chapter 1 carefully distinguishes sociological,
legal, and moral conceptions of legitimacy and explains how they
relate to one another. The chapter also explains why these different
senses of legitimacy matter. (The book recurrently emphasizes that
in discussions of concepts such as law and legitimacy, it is vitally
important to maintain a focus on what, practically, is at stake or
why anyone ought to care.)

Chapter 1 also develops the important thesis that moral legitimacy
needs to be conceptualized in partly dualist terms. It defines both a
minimum, beneath which a political regime (or a judicial decision)
should command no respect at all, and an ideal. We should demand
minimal legitimacy from the Supreme Court and hope for it to ap-
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proximate the ideal as closely as possible. Nevertheless, it is impor-
tant not to think of moral legitimacy, including the moral legitimacy
of Supreme Court decision making, in all-or-nothing terms.

With the notion of judicial legitimacy as applied to the Supreme
Court having been preliminarily explicated in Chapter 1, Chapter 2
begins an exploration of the Supreme Court’s backward-looking ob-
ligations by probing the notion of constitutional “meaning.” We
agree that the Supreme Court must enforce the Constitution and
that, in order to do so, it must determine what the Constitution
means. But when we talk about the meaning of the Constitution, to
what do we refer?

In many if not most of the important cases that come before the
Supreme Court, Chapter 2 argues, constitutional language frames
the challenge for judicial resolution but does not determine a uniquely
correct outcome. In light of reflection on history and language, this
conclusion should provoke no surprise. We know that the Founding
generation disagreed about many issues. And beyond purely histor-
ical disagreements lie deep conceptual issues about what “meaning”
means.”® With respect to these issues, Chapter 2 argues that meaning
is a concept with many senses, not just one, and that there will
often be multiple candidates to supply the Constitution’s original
meaning—even if we assume that the original meaning should al-
ways control. In short, the chapter establishes that although language
is surely relevant to constitutional adjudication in the Supreme Court,
hard cases are seldom ones in which outcomes can hinge exclusively
on matters of historical or linguistic fact.

With Chapter 2 having argued that the Supreme Court must often
choose among competing candidates to supply the Constitution’s
meaning, Chapter 3 pursues the question of how and why historical
practice and precedent subsequent to the Founding era matter to
constitutional adjudication. In the Federalist Papers, James Madison
and Alexander Hamilton both acknowledged the indeterminacy of
constitutional language, but both appeared to think that practice and
precedent would help to alleviate the problem.?” Constitutional
meaning would become fixed over time, they maintained.

Chapter 3 explores that hypothesis but comes to nearly the oppo-
site conclusion from the one that Madison and Hamilton reached.
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The modern worry about a legally unconstrained Supreme Court
may be as much exacerbated as alleviated by judicial precedents.
Nearly everyone agrees that past judicial rulings can alter what other-
wise would be the Justices’ backward-looking obligations in some
cases. Yet no one thinks that the Supreme Court must always adhere
to precedents that it regards as mistaken. To take perhaps the most
noncontroversial example, nearly everyone agrees that the Supreme
Court acted rightly when, in the middle of the twentieth century, it
swept aside a number of precedents that had permitted state-
mandated segregation on the basis of race.

With cases such as these in view, we need to think about what the
Supreme Court should or must do, as a matter of law, when it must
consider not only the Constitution’s original meaning but also the
meaning ascribed to relevant constitutional language by other au-
thoritative decision makers at subsequent times. Given a conflict of
authorities, do the Justices simply get to choose as they will?

Chapter 4 takes up the challenge of conceptualizing “law” in
the Supreme Court. It begins with a familiar but fundamental
premise: the Constitution is law not because it claims that status,
or because the Framers commanded that subsequent generations
should obey the Constitution, but because Americans today accept
it as the governing charter of the United States. In the leading
practice-based theory of law, Professor H. L. A. Hart identified
judges and other officials as the decisive cohort whose “rules of rec-
ognition” fix the meaning of legal and constitutional norms.*°
Chapter 4 accepts Hart’s basic portrait of the foundations of our
constitutional order but with one possible modification and with
another change of emphasis. First, Chapter 4 insists that the prac-
tices of Justices and other officials in recognizing the Constitution
as valid are nested in and conditioned by the attitudes and practices of
other officials and ultimately the American public. Second, Chapter 4
emphasizes that the rules or standards of recognition that apply to
contested cases in the Supreme Court are often vague and indeter-
minate. In such cases, the Justices must exercise moral and practical
judgment, albeit within bounds that the law defines.

The result is a roughly (but only roughly) two-tiered picture of
law in the Supreme Court. One tier consists of the myriad easy cases
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to which applicable rules or practices of recognition yield a clear res-
olution. The other encompasses hard cases in which prevailing
rules or standards of proper Supreme Court adjudication call for the
exercise of moral or practical judgment. There is of course no sharp
dividing line between these two categories. Among other things,
cases can become hard because of their moral stakes, which different
Justices will appraise differently. Nevertheless, recognition that the
Justices confront many easy cases, and understand them as such, should
help to reassure us that there is law in the Supreme Court. Even apart
from “easy” cases, Chapter 4 argues that important, tacitly recognized
rules guide and sometimes determine the Justices’ decision making.
"To back up that claim, it offers a number of meaningful examples.

Chapter § continues the discussion of law in and binding on the
Supreme Court by examining the topic of constitutional constraints.
Who can enforce the law that ostensibly binds the Justices? And if
the answer were “no one,” should we conclude that constitutional ad-
judication in the Supreme Court is like tennis without a net after
all? Having posed these questions, Chapter 5 confronts and rejects
the argument that because no other institution can enforce the Con-
stitution against the Supreme Court, the Court cannot be bound by
law in any meaningful sense. In particular, this chapter identifies a
number of mechanisms through which other institutions can and do
constrain the Justices. To borrow a phrase from political scientists,
the Justices operate—and know that they operate—within politically
constructed bounds.

The existence of political and other constraints on the Justices of
course generates the possibility of collisions between the Justices’
telt constitutional obligations and the checks that the Constitution
creates against judicial power. The problem here is probably an in-
soluble one, well expressed in the ancient query “Who will guard
the guardians?”*! Chapter §’s important empirical point, however,
is that the law that applies in the Supreme Court can sometimes be
enforced against the Justices, however imperfectly, by other insti-
tutions of government and their officials.

Chapter 6 examines the role of constitutional theories and meth-
odological argumentation in the Supreme Court. Theories such as
originalism and various versions of living constitutionalism aim
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to serve two functions. They seek to identify optimal or correct
answers to disputed questions and, equally importantly, to provide
assurances that judicial rulings are both substantively and proce-
durally legitimate.

Without disparaging the importance of methodological premises
in constitutional argument, Chapter 6 aims to transform and tran-
scend the increasingly tired and stylized debate about the compara-
tive merits of well-known constitutional theories. As a brief review
makes plain, all of the familiar theories are too incomplete or un-
derspecified to resolve all possible cases. As a result, constitutional
theories and the Justices’ articulated methodological principles fre-
quently misfire in their aspiration to provide assurances of legitimacy
in judicial decision making. Absent further specification, commenta-
tors recurrently excoriate the Justices, and the Justices embarrass
each other, with charges of unprincipled manipulation. But the
proper response, Chapter 6 argues, does not lie in the ex ante devel-
opment of algorithmically determinate substitutes. The possibility
of such rigidly mechanical theories should frighten rather than in-
spire us. The flow of experience inevitably churns up unforeseen is-
sues. We should not risk the disastrous constitutional outcomes that
rigid theories developed in advance of experience might impose.

As a better approach, Chapter 6 proposes a Reflective Equilibrium
Theory, modeled on John Rawls’s celebrated methodology of moral
and political deliberation.’> When the Justices’ case-by-case intu-
itions about constitutional justice are at odds with their prior inter-
pretive methodological assumptions or commitments, Reflective
Equilibrium Theory prescribes that they—Tlike the rest of us who care
about constitutional law and engage in constitutional argument—
should consider and reconsider our case-specific convictions and our
views about sound interpretive methodology at the same time, in
search of an equilibrium solution. Most often, case-specific judg-
ments should yield to demands for the consistent application of
sound interpretive principles. This is the hallmark of principled de-
cision making. Occasionally, however, unshakeable convictions
about the constitutional correctness of particular outcomes should
instigate a reformulation or revision of prior methodological com-
mitments (as may have occurred for some of the Justices in the iconic
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school desegregation case of Brown v. Board of Education). In cases of
revision or reformulation, we should hope that the complexities of a
new case enrich a Justice’s perspective and provoke her to adjust her
theory of constitutional interpretation in order better to realize the
simultaneously backward- and forward-looking aspects of legitimacy
in judicial decision making. Even and especially in such cases, how-
ever, the Justices should acknowledge an unyielding obligation of ar-
gument in good faith, which requires them to make only arguments
in which they believe and to rely only on interpretive premises that
they genuinely endorse, looking forward to future cases.

Chapter 7 concludes the book by offering legitimacy-based ap-
praisals of the Supreme Court today and of the prospect for better
tomorrows. It discusses evidence of the Court’s diminishing socio-
logical legitimacy, explains why this evidence should occasion con-
cern, and offers prescriptions.
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Tue SupremE CourT claims to be a legitimate authority, capable of
altering people’s obligations.! At the very least, the Court’s decisions
create legal rights, responsibilities, powers, and disabilities that did
not exist previously. Following Roe v. Wade, for example, women had
new rights.? Correspondingly, state officials faced new legal disabili-
ties. Supreme Court decisions can impose new affirmative duties as
well. In the wake of Brown v. Board of Education, local officials learned
that they had an obligation not just to stop discriminating but also to
eradicate the vestiges of prior school segregation “root and branch.”
What is more, the Court’s claims of legitimate authority appear to
extend from law into the domain of moral obligation. Although the
Court did not purport to change the moral status of abortion in Roe
or of white supremacist attitudes in Brown, it claimed to establish that
morally conscientious citizens should not interfere with the legal
rights that it had recognized.

But a puzzle lurks behind these claims. The legitimacy of Su-
preme Court authority is not, to say the least, a simple, obvious, or
uncontestable fact. Many people argue that the Court’s decision in
Roe was illegitimate. Other people hurl charges of illegitimacy in
other contexts. For example, many who applauded Roe maintained
that the Court’s decision in Bush v. Gore—which halted a presiden-
tial recount in the state of Florida and effectively blocked any pos-

20
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sibility that Al Gore might prevail in the 2000 presidential election—
was illegitimate.* Perhaps relatedly, many observers predicted
that both Roe and Bush v. Gore would cause the Court to lose its le-
gitimacy in some more general, further-reaching sense. Similar
controversies swarm around more recent decisions involving the
constitutionality of same-sex marriage, campaign finance regula-
tion, and gun control.

This chapter examines the meaning of claims involving legitimate
judicial authority and the legitimacy and illegitimacy of Supreme
Court decisions. When people talk about legitimacy, what are they
talking about? By what standards should we judge claims of legiti-
macy and illegitimacy in Supreme Court decision making? What is
at stake? And, most important, why should we care?

Although this chapter will answer these questions, we need to
begin by drawing distinctions. First, we need to distinguish among
sociological, moral, and legal concepts of legitimacy.

Sociological legitimacy involves prevailing public attitudes toward
governments, institutions, or decisions. It depends on what factually
is the case about how people think or respond—not on what their
thinking ought to be. A regime or decision can be widely approved
(and thus sociologically legitimate) but morally misguided and ille-
gitimate. For example, the Nazi regime in Hitler’s Germany may
have enjoyed widespread sociological legitimacy. Conversely, a de-
cision could be legally and morally sound but deeply unpopular and
widely defied. As these contrasts suggest, sociological legitimacy is
not the only kind of legitimacy with which we have reason to be con-
cerned. We also have reason, and sometimes greater reason, to care
about moral legitimacy. Moral legitimacy is at bottom a moral con-
cept, concerned with the attitudes that we ought to hold (regardless
of what others say or think) toward claims of authority. Finally, legal
legitimacy is a legal rather than a sociological or moral concept. It
will require complex unpacking to sort out the relations among
sociological, moral, and legal legitimacy.

Second, we need to distinguish claims about different possible 0b-
jects of legitimacy judgments. These include particular court deci-
sions (such as Roe v. Wade or Bush v. Gore), the Supreme Court as an
institution, and the American legal system as a whole.
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Through most of this book, my main concerns will be the legal
and especially the moral legitimacy of Supreme Court decision
making in particular cases. But legitimacy judgments involving cases
almost inevitably presuppose the sociological and moral legitimacy
of the surrounding legal system. Accordingly, large chunks of this
chapter will focus on issues involving the overall constitutional order
in which the Supreme Court is situated. Judgments involving the
Court’s legitimacy as an institution will receive attention mostly only
as they bear on judgments about its decisions in individual cases.

Distinguishing Sociological and Moral Legitimacy

For a myriad of purposes, it is vital to distinguish between sociolog-
ical legitimacy, on the one hand, and moral or political legitimacy, on
the other. Proceeding initially in sociological terms, we sometimes
ask whether there is a functioning legal system within a particular
territory (such as Libya, for example). Where functioning legal
systems exist, we might say that they have de facto authority. This
assertion implies only that enough people, and especially officials,
accept the dictates of identifiable laws or recognized officials for
law, rather than anarchy, to prevail.

Slightly distinct from the question whether there are functioning
governments with de facto authority is the question of sociological
legitimacy. This is the question whether people (and, if so, how many
of them) believe that the law or the constitution deserves to be re-
spected or obeyed for reasons that go beyond fear of adverse conse-
quences.’ Libya might again function as an example. During the
Gaddafi regime, we might say, Libya’s government had de facto au-
thority but lacked widespread sociological legitimacy. In the history
of political theory, Max Weber most famously emphasized the im-
portance of sociological legitimacy to the effective functioning of
governments.® For Weber, legitimacy numbered among several foun-
dations of de facto political authority. In modern states, he thought,
many people obey the law not just because they fear the consequences
of noncompliance but because they think they ought to obey.

Loosely following Weber, I shall associate sociological legitimacy
with beliefs that the law and formal legal authorities within a par-
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ticular regime deserve respect or obedience and with a further dis-
position to obey the law for reasons besides self-interest. As so de-
fined, sociological legitimacy depends wholly on facts about what
people think, not an independent moral appraisal of how people
ought to think. In addition, sociological legitimacy is relative in a
double sense. First, it is relative to individuals and to groups. Within
the United States, for example, many people almost surely obey the
law for reasons that go beyond self-interest, but others undoubtedly
deny that the Constitution and laws inherently deserve obedience or
even respect. Such attitudes, moreover, can vary over time. Second,
some have much stronger attitudes of respect and dispositions to
obey or demand obedience than do others. Accordingly, sociological
legitimacy can exist in degrees.

With due recognition of these qualifications, I shall assume, going
forward, that most Americans believe that they and their fellow citi-
zens, and especially public officials and Justices of the Supreme
Court, ought to obey the law, centrally including the Constitution.”
In so assuming, I rush past a number of important issues. Among
the questions to which I shall return is what it means for judges and
officials to obey the Constitution.

For now, suffice it to say that we should care about sociological le-
gitimacy insofar as we care about whether, and, if so, to what extent,
people living within the United States—including Supreme Court
Justices, other public officials, and ultimately the public—will be dis-
posed to respect and obey the Constitution and laws of the United
States and the decisions of the Supreme Court.® As I shall empha-
size in later chapters, we should not take compliance for granted in
all circumstances.

When legitimacy functions as a moral (rather than a sociological)
concept, the answers to questions about its nature and significance
differ markedly. The question of moral legitimacy is not whether
the Justices or anyone else in fact respects or endeavors to obey the
Constitution and laws of the United States. It is, rather, whether,
morally speaking, people ought to do so or whether governmental
officials are morally justified in coercing compliance.” We might
frame the circumstances or problem of legitimacy in the following
terms: Nearly everyone lives within the jurisdiction of a government
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that enacts laws that it enforces coercively. Nearly all of us, however,
believe that some of the laws to which we are subject are unduly
burdensome, unwise, or unjust. Why should we think that we or
others ought to obey (if we do)? Or how might officials justify their
actions, morally, in coercing those who press the question, “What
moral right do you or does the state have to coerce me in this way?”

The nature and significance of the concept of moral legitimacy
emerge from these questions. As a first approximation, we invoke the
concept of moral legitimacy, or illegitimacy, to answer the questions
whether citizens have an obligation to respect or obey their govern-
ments and whether governments have a right to rule those within
their territory. A morally legitimate regime is one with the power to
alter normative obligations (though I postpone, for the moment, the
question of which normative obligations). In order to have that moral
power, a legal regime must satisfy certain moral conditions. Con-
versely, if the overall body of law within a legal regime falls beneath
some standard, or if morality would forbid conformity to enough of
its dictates, it will lack legitimate authority in the moral sense, even
if it enjoys broad support among its population. This situation may
have existed with Hitler’s Third Reich.

Ideal, Minimal, and Two-Level Theories of Moral Legitimacy

The leading theories of moral and political legitimacy divide into two
main categories. One consists of ideal theories, which attempt to
specify the necessary conditions for legal orders or assertions of state
authority to be perfectly morally justified or to deserve unanimous
obedience. The other consists of minimal or relative theories, which
address a different question, involving when governments that may
be far short of ideal, and even unjust in significant respects, are nev-
ertheless good enough to deserve respect or obedience (in preference
to anarchy) or to justify officials in coercively enforcing the law.
A third category embraces theories that aspire to combine an account
of the irreducible minima needed for legitimacy to exist with the ul-
timate ideals of legitimacy to which a regime ought to aspire. In my
view, only a theory of this third type could satisty all of the demands
that we reasonably make of the concept of moral legitimacy.
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Ideal theories of legitimate authority figure prominently in the lit-
erature of political theory, from Plato through Jean-Jacques Rous-
seau to Robert Nozick.” But such theories have an implication that
might make us doubt their practical usefulness in answering questions
about law and legitimacy in the Supreme Court. That implication is
that in the history of the world, there has never been, and likely never
will be, a legitimate government." Certainly the leading ideal theories
would mark the Constitution of the United States and its surrounding
legal system as failing to possess legitimate authority.

Ideal theories come in two classic varieties and, possibly, a more
modern hybrid version. The first classic type looks to the consent
of the governed to provide the foundations of legitimate authority:
people who have consented to be governed by specified principles
cannot reasonably object when the government enforces those
principles.!? For consent to justify coercion, theorists in the social
contractarian tradition have usually maintained that it must be
unanimous.”

The Constitution of the United States never received unanimous
consent. At the time of its ratification, many white males opposed it.
Women could not vote. Many African Americans were enslaved. Nor
would the Constitution win unanimous consent in a yes-or-no vote
today.

A second asserted foundation for moral legitimacy lies in ultimate
standards of justice: a perfectly just constitutional regime would be
legitimate even in the absence of consent."* If we ask today whether
the Constitution and legal system of the United States are perfectly
just, few would answer in the affirmative. To cite just one example,
conservatives would complain that the government engages in too
much redistribution of resources from the better off to the less well
off, liberals that it does too little.

Perched between consent-based and substantive theories are those
that root governmental legitimacy in hypothetical consent.”® Such
theories ask whether everyone would consent to a scheme of gov-
erning principles, or would have good reason to consent, under fair
conditions. John Rawls’s “liberal” theory of legitimacy epitomizes
this approach.!¢ Rawls takes it for granted that all or nearly all of us
will regard some laws as improvident and possibly even as seriously
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unjust. On this assumption, the problem of legitimacy is to identify
terms on which we should respect or obey the government despite
disagreements with some of its policies that trace, ultimately, to
disagreements with our fellow citizens about what the law ought
to be. So defining the problem, Rawls looks to the constitution to
solve it. Given the facts of disagreement about particular laws and
the urgent need for a government to keep the peace, Rawls says that
we should give our respect, cooperation, and obedience to the pre-
vailing governmental regime if it operates under “a constitution . . .
[that] all citizens may reasonably be expected to endorse in the light
of principles and ideals” that should be acceptable to them “as rea-
sonable and rational.”V People are “reasonable,” Rawls stipulates,
insofar as they “are willing to govern their conduct by a principle
from which they and others can reason in common; and reasonable
people take into account the consequences of their actions on
others’ well-being.”® In short, a governmental regime is legitimate
if it operates under a constitution that all reasonable people would or
ought to accept under circumstances of reasonable disagreement.

Rawls’s theory of legitimacy places great weight on the notion of
reasonableness. But his explication of that crucial concept is ambig-
uous. On one possible interpretation, the ideal of reasonableness
that matters for moral legitimacy implies that constitution writers
have given due and equal consideration to the interests of everyone
in framing a constitution that all ought to be able to endorse in light
of shared “principles and ideals.” On this interpretation, if the con-
stitution deviates from principles and ideals (in its “essentials”)
that I, as a reasonable person, could be expected to “endorse” as
reasonable—suppose, for example, that it denies equal rights to some
groups or gives some people more voting power than others—then
I need not view it as morally or politically legitimate. This, of course,
would be a very stringent standard of legitimacy. If a constitution is
unjust or unfair in any substantial respect or embodies the self-
interested and unreasonable demands of those who simply happened
to possess controlling power at the time of its adoption, it would fail
the relevant test.

If we adopted this conception of moral or political legitimacy, it
would be easy to identify ways in which reasonable people might
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withhold consent from the U.S. Constitution. At the time of the
Constitution’s ratification, the most palpably objectionable aspect in-
volved its toleration of and support for chattel slavery in states where
slavery existed. Although the abolition of slavery addressed this
problem, other grounds for objection continue to exist. In consid-
ering whether all reasonable people would assent to the current ver-
sion of the U.S. Constitution, we might focus on the guarantee that
each state must have equal representation in the Senate, regardless
of population.’” This constitutionally entrenched repudiation of the
one-person, one-vote principle reflects a historical compromise,
forged as a result of hard and self-interested bargaining by repre-
sentatives of small states at the Constitutional Convention, not a
“principle” that all reasonable people could be expected to “en-

dorse.”?0

I would expect that other reasonable people could offer
further examples of what they regard as constitutional deficiencies.
Accordingly, if Rawls’s concept of the reasonable were stringently in-
terpreted, in a way that made his “liberal theory of legitimacy” an
ideal theory, then I think the U.S. Constitution would fail to satisty
it, just as it would fail to meet the demands of universal consent and
perfect justice.’!

If the U.S. Constitution and legal system come up short under
ideal theories of legitimacy, we should wish to do better. We should
all want a legal system that is more just and democratic and to which
all reasonable people—taking others’ views and interests into ac-
count, but also insisting that others must afford them the same
consideration—would give their assent. This, roughly, is why we
should care about ideal theories of legitimacy. Such theories give us
targets at which we ought to aim, even if we can never expect to score
a bull’s-eye.

But even, and indeed especially, if the U.S. Constitution is not ide-
ally legitimate, we can consider the alternative question whether
the Constitution is legitimate enough to generate obligations of re-
spect or obedience or to justify coercive enforcement of the law. We
can see a recognition of the practical urgency of this question in
Rawls, who—at a crucial point—begins to push his inquiry toward
identifying minimal, rather than ideal, governmental legitimacy.
The test for legitimacy, he thus writes, is not whether a constitution
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is “perfectly just” but whether it is “sufficiently just” or “just enough
in view of the circumstances and social conditions.””?

In turning the inquiry from moral ideals to what reasonable people
would take to be sufficiently just under less than ideal conditions,
Rawls appears to rely on an interpretation that would require rea-
sonable people sometimes to accede to unreasonable demands by
others in endorsing a constitution in order to achieve a reasonably
just, law-governed social order. If we adopt this interpretation, we
might conclude that the question for reasonable citizens with regard
to the U.S. Constitution is whether to take it or leave it. I may think it
unreasonable for the citizens of small states to insist on the same
representation in the Senate as California, but the question for me
may not be whether the Constitution now on offer is just or even
reasonable in all respects but whether it would be reasonable to reject
the Constitution with no option besides anarchy currently on the
table.

This approach to thinking about what reasonable people should
accept and acknowledge as a morally legitimate legal regime both
resonates with a familiar usage of the term “legitimacy” and captures
important considerations in thinking about the appropriate moral
stance toward less than perfect governments. Even in a world in
which no governments are ideally legitimate, we frequently use the
term “legitimacy” in a different sense and say, for example, that the
governments of France and Canada are legitimate but those of North
Korea and Turkmenistan are not. In this usage, our practical, moral
concern in inquiring into legitimacy is likely to be whether a partic-
ular regime is minimally good enough to deserve support or respect,
or whether public officials are morally justified in coercively enforcing
its laws.?

Proponents of minimal theories typically begin with the premise
that decent human lives would be impossible without government
and law. Against this background, such theories maintain that the
need for effective government generates a moral duty to support any
reasonably just legal regime, absent a fair prospect of its swift and
relatively nonviolent replacement by better institutions.?*

If we wish to appraise legal regimes for minimal or relative rather
than ideal legitimacy, a question of course arises concerning the

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

LEGITIMACY AND JUDICIAL AUTHORITY 29

metric that we ought to use. In response, we most appropriately rely
on the same normative ideals that feature in discussions of ideal le-
gitimacy, even though we may have to be minimally satisfied with
less than the ideal in light of concerns about whether there are real-
istic options between support for an imperfect regime and civil war
or anarchy. The first ideal involves relative substantive justice. Is the
regime’s set of institutions and rights guarantees at least reasonably
just? The second involves political democracy and fair allocations of
decision-making power. In a less than ideal world characterized by
reasonable moral and political disagreement, we cannot sensibly in-
sist on unanimous agreement as a test of legitimacy. Nevertheless,
we can respect the principle that everyone’s interests and opinions
count by insisting that all citizens should have rights of democratic
participation. Accordingly, democratic decision making is an impor-
tant source of moral and political legitimacy, even if it is not the
exclusive source under less than ideal conditions.” A third criterion
concerns fairness in the application of reasonably just and reason-
ably democratic laws. Fair procedures for judicial and quasi-judicial
decision making can also contribute to a regime’s moral legitimacy
in the minimal or relative sense.

As measured by the spare and uninspiring premises that support
minimal theories of moral or political legitimacy, the Constitution
and laws of the United States seem to me to pass muster rather easily.
I believe—as I think most other Americans do—that the American
legal system is reasonably just and that it is sufficiently democratic
to be worthy of respect. I also think that our judicial system is rea-
sonably fair, despite deficiencies that disadvantage the less well off
relative to the better off.

In reaching this judgment, only one issue gives me substantial
pause. In the domain of moral argument, eloquent voices have as-
serted that our nation’s historic and continuing mistreatment of
racial minorities has rendered the American legal system morally
illegitimate, at least from the perspective of minority groups.?¢ This
argument raises important issues about the role of perspective in ap-
praising moral legitimacy.

When we make claims about moral legitimacy, as much as when we
aver that murder is wrong, we assert judgments about what is morally
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the case, without regard to perspective. When I say that murder is
wrong, I mean that murder is wrong, full stop. Slaughtering Jews
may have been morally acceptable from the perspective of the
Nazis, but insofar as we are making moral rather than sociological
judgments, we need to judge—on the basis of reflection and argu-
ment—how we and everyone else ought to think about the matter.
Morality cannot depend on perspective in a sense that could make
the slaughtering of Jews right for the Nazis, given their perspec-
tive, but wrong for you or me, given ours. At first blush, the claim
that our moral judgments are judgments about what is right or
wrong for everyone may sound arrogant and imperial. As reflec-
tion should attest, however, it merely describes the inescapable pre-
suppositions of moral judgment and argumentation.”’” When we
confront moral questions, we must each—as morally responsible
beings—decide for ourselves what morality requires. If we are
morally responsible, we cannot cede responsibility to the Supreme
Court or any purported body of experts, any more than the citi-
zens of Nazi Germany could responsibly let Hitler judge for them.
Once again, moreover, our claims of moral correctness or incor-
rectness imply the falsity of contrary views.

When we judge the moral legitimacy of political regimes, how-
ever, we need to consider whether perspective, or something anal-
ogous to perspective, might matter in a different sense. More
concretely, we must consider whether the severe disadvantaging of
some groups relative to others might make a legal order morally
illegitimate—even in what I have called the minimal sense—with re-
spect to members of those disadvantaged groups but not to other
members of the community. An example may come from the pre—
Civil War legal regime in the United States. I would hesitate to say
that it lacked minimal moral legitimacy insofar as it purported to im-
pose obligations on white Americans. But I would confidently deny
that it imposed any of the obligations on enslaved African Ameri-
cans that we ordinarily regard the notion of moral legitimacy as im-
porting. From this example, I conclude that even the minimal moral
legitimacy of a political regime can be relative to groups or group
status, as judged from the perspective of a reasonable member of the
relevant, disadvantaged groups.
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If this conclusion is correct, it has potentially uncomfortable impli-
cations for well-off Americans, and especially for well-off whites, such
as me: we need to take seriously the question whether the American
legal system is minimally morally legitimate today in its relationship
to all minority groups in our society. This is far too large a question
for me to take on here. Among its daunting aspects, it has complex
empirical as well as normative dimensions. In going forward, I shall
assume, as I have said, that the American legal regime is morally le-
gitimate in its relationship to most if not all citizens, but not without
anxiety that the question, “morally legitimate with respect to whom?”
deserves more searching examination than I can give it here.

The possibility that moral legitimacy might be relative to groups
helps to highlight the importance of a question that deserves close
attention. So far, I have not said exactly what practical consequences
follow from a conclusion that a government either possesses or
fails to possess moral legitimacy. On the traditional view, when a
state has legitimate authority, then those subject to its jurisdiction
have a general obligation to obey its laws.?® (Nearly all agree that if
a general obligation of obedience exists, it is defeasible in the case of
seriously unjust laws, such as those that once imposed and sup-
ported chattel slavery.) On a slightly weaker view, the overall moral
legitimacy of a legal regime affords a moral justification for officials
in coercively enforcing the law but entails no duties on the part of
those against whom the laws are enforced.?

Among philosophers and political theorists, the question whether
there is a “general” moral obligation to obey the laws of a legitimate
regime is deeply controversial. Controversy is possible because many
laws—such as those forbidding murder—Ilargely track what morality
would require anyway. Emphasizing rather than denying that people
have moral duties to one another, so-called philosophical anarchists
do not suggest that people should be able to rob, pillage, or murder
as they please. Rather, they insist that it does not take a moral ob-
ligation to obey the law to generate a moral obligation not to
murder, steal, commit fraud, or the like.** Because the philosophical
anarchists are correct about this point, the question whether there
is a general moral obligation to obey the law becomes salient only
when the law purports to change people’s moral obligations.
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Apart from enforcing moral obligations that people would have
anyway, minimally legitimate legal systems routinely make general
obligations specific. For example, I may have a freestanding moral
obligation to contribute my fair share to pay for police and fire pro-
tection and to support the destitute, but the law specifies what my
fair share is. Once again, ingenious efforts have been made to show
that what matters even in this case is not the legal mandate of the
tax code but an extralegal obligation to coordinate my efforts to do
what is right with those of others.’! Others have tried to explain con-
stitutionalism and adherence to legal norms as equilibria in complex
coordination “games” in which the participants, acting entirely for
self-interested reasons, adjust their conduct in response to the actual
and anticipated reactions of others.’?> Having little to add to the de-
bates on these subjects, I shall not attempt to join them. Here I can
say no more than that there are cases in which law’s contribution to
our moral situation and our resulting moral duties seems to me to
be distinctive. Accordingly, with acknowledgment that I am leaving
deep issues unplumbed, I believe that those within the jurisdiction
of a minimally legitimate government have a general obligation at
least to respect its law—with the obligation of respect capable of being
satisfied if, for example, someone treats the laws and the reasons that
lie behind them as entitled to significance in practical deliberation
about how to behave.* In this formulation, someone who is stopped
by a traffic light at an intersection and can clearly see that no other
vehicles are remotely proximate has a duty at least to weigh respect-
tully whether the duly enacted traffic laws, and the reasons that
support them, morally oblige her to remain stopped under the cir-
cumstances, but they do not necessarily generate even a weak duty
to obey.

Partly independent of duties of obedience or respect is the ques-
tion whether a governmental regime’s legitimacy justifies the re-
gime’s officials in coercively enforcing its law, at least in cases not
involving extreme injustice. In my view, the answer to this question
must be yes. This is the minimal entailment of a conclusion that a
government is morally legitimate.

With these thoughts about the moral implications of legitimacy
judgments in mind, we should reconsider the kind of theory of moral
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legitimacy that we ought to embrace. We have practical needs to
make determinations of minimal legitimacy. In the absence of per-
fect justice, one of our central concerns in gauging the moral legiti-
macy of our Constitution and the legal regime that surrounds it is
to determine how we—you and I—ought to behave in a less than
perfect world. But another question involves how officials with power
to make, enforce, and interpret laws ought to conduct themselves.
With that question in mind, we might have reason to care whether
possible actions by government officials in establishing law for the
future would enhance or detract from the relative moral legitimacy
of the legal regimes that they serve. For example, we might want to
assess whether a particular change in governing norms, if brought
about by a court (such as our Supreme Court), would make our legal
regime more or less morally legitimate overall.

In making that assessment, we should once again attend carefully
to the standards by which we ought to gauge minimal or relative
legitimacy—standards that include not only substantive justice but
also fair allocations of decision-making power. If we focus on deci-
sion making by the Supreme Court with both of these criteria in
mind, the question will not be a simple one of whether a judicially
mandated change would make the regime more substantively just.
Even if so, the change might make the legal regime less relatively
legitimate if, for example, effecting the change required a usurpa-
tion of power by a relatively non—democratically accountable Su-
preme Court. For instance, we might think a legal regime would be
more just if it afforded universal rights to free college education and
medical care but believe that a judicial mandate to provide those
benefits—absent a historically identifiable constitutional command,
and in the face of opposition by political majorities—would make the
regime less, not more, legitimate or respectworthy overall. As I shall
emphasize repeatedly hereafter, minimal or relative moral legitimacy
is a multifaceted concept with partly incommensurate elements.

In cases in which concerns of substantive justice are in partial ten-
sion with democratic or procedural values, we could undoubtedly
assess what decision makers with de facto authority ultimately ought
to do without invoking the concept of moral legitimacy. Neverthe-
less, the concept of moral legitimacy marks the complexity of the
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calculation—due to its multidimensionality—that ought to be
made.

Recognizing that we care about moral legitimacy as an action-
guiding concept in a world in which both unanimous consent and
perfect justice seem realistically unattainable should lead us to con-
clude that the best overall theory of legitimacy would transcend the
distinction between “ideal” and “minimal” theories around which I
have organized the discussion thus far. More specifically, we should
seek to develop a theory that specifies both a minimum and what we
might think of as a relative ideal—that is, an ideal fitting for or rela-
tive to a world in which we cannot expect unanimous agreement on
all important matters and in which, in the face of reasonable dis-
agreement, we should all exhibit humility in our judgments of what
perfect justice would require. Recasting our theoretical ambitions in
these terms, we should aspire not only to identify what is minimally
good enough for legitimacy but also to develop a theory—partly in-
ductively, on a case-by-case basis—that includes prescriptions for
citizens and officials who want to move progressively closer to the
ideal. In doing so, moreover, we should recognize that moral legiti-
macy is a complex compound, partly distinct from such relevant
contributing ideals as those of pure substantive justice, unanimous
consent, and perfect democratic or procedural fairness. Indeed,
when moral legitimacy is conceptualized in the appropriately com-
pound sense, we should recognize it as a trumping ideal in the realm
of political morality. Its trumping status emerges if we agree, for
example, that a regime that is more legitimate should be preferred
to one that is more substantively just if the substantive justice
would have to come at the cost of too large a reduction in fair allo-
cations of democratic power (such as through a judicial usurpation
of democratic prerogatives).**

In the remainder of this book, I shall therefore assume that the
concept of moral legitimacy marks both a minimum and an ideal
in a world in which unanimous agreement on the requirements of
perfect justice cannot reasonably be expected. Governments must
satisfy the minimum in order to deserve support and respect and
to justify their officials in exercising coercive force (except in situa-
tions in which the same coercive force would be justified if it were
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exerted by any other institution or person—for example, to stop a
murder or a rape). But governments and their officials should also
aspire to move their regimes closer to the ideal that legitimacy
defines, involving mixed elements of substantive justice, democratic
decision making, and procedural fairness that could possibly exist in
partial tension with one another.

Legal Legitimacy

As we make the transition from appraising legal regimes as a whole
to assessing institutions and decisions within a particular legal re-
gime, another complication enters the picture. This is the concept
of legal legitimacy. Judgments of legal legitimacy involve legal autho-
rization. When we talk about Supreme Court decisions as being
legitimate or illegitimate, we are concerned with whether the Jus-
tices’ decisions accord with or are permissible under constitutional
and legal norms.

"To grasp the distinctive nature of legal legitimacy, and its com-
plex relationship to moral legitimacy, we can begin by noticing that
when talking about the legal system as a whole, we can offer ap-
praisals of moral, but not of legal, legitimacy. It is pointless to ask
whether a legal system is legally legitimate. There is no outside legal
standard by which an entire legal system can be judged—even though
there are moral standards. Legal legitimacy, in the sense in which
I shall use the term, depends on intrasystemic criteria.

In maintaining that we cannot cogently ask whether entire legal
systems are legally legitimate, I make a terminological choice. A tra-
ditional “natural law” view maintains that an unjust law is “no law at
all.”* Without engaging the long-standing debate between positiv-
ists and natural lawyers, I would readily acknowledge that we can use
the terms “law,” “legal,” and “legal legitimacy” in senses permitting
the conclusion that a seriously unjust political regime is, at the very
least, so defective as a species of law as to have a compromised claim
to be called a legal system at all. We understand perfectly well what
someone means if she says, for example, “There is no law in North
Korea.” So recognizing, I shall nonetheless reserve the term “legal
legitimacy” to mark judgments based solely on a legal system’s
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internally recognized norms. Limiting the use of the term in this
way makes it possible to draw distinctions that I believe clarifying in
some cases. For example, it lets us talk about whether officials were
morally justified in enforcing the fugitive slave laws that once ex-
isted in the United States in light of both their intrasystemic va-
lidity and their moral depravity—an important question that is not
wholly captured by the alternative inquiry whether there were any
true laws and constitutional provisions, or only purported ones,
protecting slavery in the United States.

If we use the term “legal legitimacy” in the sense that I have stip-
ulated, we can ask whether a statute enacted by a state legislature is
legally valid under the Constitution, or whether the Supreme Court
has reached a legally correct decision about its validity. At some point,
however, the chain of legal validation will run out: there will be no
more law against which a claim of legal legitimacy or validity can be
tested. We come very close to the end of the chain, if we have not
already arrived there, when someone asks whether the Constitution
is legally valid or legitimate. Postponing foundational inquiries into
the Constitution’s lawful status until Chapter 4, let us assume here
that the Constitution and surrounding norms of interpretation pos-
sess unchallengeable legal validity. If so, the Constitution and sur-
rounding norms of interpretation furnish the measure of whether
Supreme Court decisions are legally correct or legitimate.

"This assumption frames an important question about the signifi-
cance of law and legal legitimacy in gauging the mzoral legitimacy of
Supreme Court decision making. If the Constitution is law that le-
gally binds the Supreme Court, and if it is also minimally morally
legitimate, then whether the Justices have behaved morally legiti-
mately will almost necessarily depend on whether the Justices have
acted legally correctly or legitimately. The Justices have sworn an
oath to enforce the Constitution. If the Constitution is minimally
legitimate, then that promise has moral significance.’® When ruling
on disputed cases, the Justices purport to speak in the name of the
law. Having promised to support and obey the Constitution, the Jus-
tices have an obligation not to speak falsely.

In saying that the moral legitimacy of decisions by the Supreme
Court will normally depend on their legal legitimacy, I do not mean
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to claim that the Justices could never be morally justified in devi-
ating from constitutional norms. A brief discussion of Bolling v.
Sharpe will help make this possibility concrete.’” Bolling, a companion
case to Brown v. Board of Education, held that the Due Process Clause
of the Fifth Amendment barred the federal government, to which
the Equal Protection Clause does not apply, from mandating racial
segregation in the District of Columbia public schools.*® The Fifth
Amendment’s Due Process Clause says nothing about racial segre-
gation, which was commonplace at the time of its ratification in 1791.
No intervening precedent strongly supported the Court’s ruling in
Bolling.*® Accordingly, the legal case for Bolling was weak. Neverthe-
less, I would say that the Supreme Court acted morally legitimately
in deciding Bolling as it did, even if—as some have suggested—its
ruling was erroneous or possibly even illegitimate as a strictly legal
matter.*

A variety of practical imperatives impelled the Court to decide as
it did. Among the relevant considerations, the lack of a constitutional
norm forbidding the federal government from discriminating against
racial minorities was a serious moral defect in the preexisting con-
stitutional regime. In addition, a failure of the Justices to bar dis-
criminatory schooling in the District of Columbia would likely have
looked hypocritical to many nonlawyers and, thus, might have un-
dercut the moral authority of the Court’s simultaneous ruling in
Brown that state and local governments must not maintain racially
segregated schools.”! In my view, the moral importance of the situa-
tion would have justified the Court in appealing less to the letter of
positive law than to principles of moral right in calling on the par-
ties and the nation to accept its decision as deserving of lawful status.

This is of course a controversial and even dangerous form of ar-
gument. It might be objected that by forging a new constitutional
requirement, the Court offended principles governing the fair allo-
cation of political power: the Court should leave the implementa-
tion of constitutional change to political majorities acting through
the amendment process that Article V of the Constitution provides,
not arrogate a power of innovation to itself.* It bears emphasis,
however, that the status quo ante had been established by po-
litical processes from which racial minorities were almost wholly
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excluded. Under those circumstances, the argument that the Court
should have stayed its hand based on concerns about the fair alloca-
tion of political power rings slightly hollow. Even if my analysis of
Bolling is correct, however, Bolling is an anomalous case. Having
taken an oath to support our morally legitimate Constitution, the
Justices almost invariably ought to do so in the moral as well as the
legal sense of the word “ought.”

Once we allow the concept of legal legitimacy to enter into our
thinking about moral legitimacy, we should ask more precisely what
“legitimacy” in the legal sense means and inquire more broadly into
why we should care about it. For example, is saying that a judicial
decision is legally legitimate just another way of saying that it is cor-
rect, or is calling a decision legally illegitimate—which is a familiar
charge in debates about Supreme Court decision making—just an-
other way of criticizing it as erroneous?

"The answer is no. The supporting argument comes from practical
reasons that bear close attention. Our centuries-long experience with
constitutional law teaches that we must expect reasonable disagree-
ment about many of the constitutional issues that reach the Supreme
Court. For purposes of argument, let us stipulate that those ques-
tions all may have one best, correct, or optimal answer—the one that
Professor Ronald M. Dworkin’s ideal judge Hercules, or instead per-
haps the one that we ourselves, would give.*® Despite the stipula-
tion, we know well that the Justices will sometimes disagree among
themselves, and with us, about what the best or correct answer is.
Reasonable disagreement is an ineradicable fact of both political and
constitutional life.**

One of our most central interests in making judgments about the
legal legitimacy of Supreme Court decisions emerges in response to
reasonable legal disagreement—just as our interest in making judg-
ments of moral legitimacy arises from the phenomenon of reason-
able moral disagreement. If the concepts of legal legitimacy and
illegitimacy are to do any useful work, they must signify something
other than the correctness or incorrectness (in the speaker’s judg-
ment) of a judicial opinion. One of our practical interests is in deter-
mining when we owe respect or obedience to judgments that we
think erroneous.
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When parsed against this background, claims that a Justice or a
majority of the Justices have acted illegitimately communicate a much
more serious indictment than assertions that the Justices reached an
erroneous conclusion.” In a world in which all of us have to expect
that a majority of the Justices will disagree with us some of the time,
charges of illegitimacy attempt to mark normative breaches or judi-
cial misconduct that we should not have to expect and that, if the
pattern were extended, we as a nation perhaps ought not tolerate.
(Chapter 5 will discuss some possible responses.) Correspondingly,
an acknowledgment of the legal legitimacy of a judicial decision often
functions as less than a full-throated endorsement: it may import no
more than that a court committed no egregious breach of applicable
norms.*

In thinking about whether and, if so, when the Supreme Court
strays outside the domain of reasonably contestable judgment and
into the terrain of legal illegitimacy, the notions of abuse of discre-
tion and of jurisdiction to decide—both of which are well known to
lawyers in other contexts—commend themselves as analogies.
Although officials often possess discretion about how to make de-
cisions, legal discretion characteristically exists within a limited do-
main. Indeed, a charge that an official has exceeded her discretionary
authority has serious reverberations, triggering the term “abuse of
discretion.”*” In some cases officials may exceed their discretion by
acting for the wrong kind of reason: they may base their decisions
on considerations that they have no lawful power to weigh.*® But an
abuse of discretion can also occur when an official shows particu-
larly bad judgment in assessing relevant considerations.*

The other helpful concept in thinking about legal legitimacy and
illegitimacy is that of jurisdiction.’® Although the concept of juris-
diction is itself chameleonlike, changing from context to context, in
one use it connotes a power that can be exercised either rightly or
wrongly, at least within bounds.’! In this usage, not every legal error
provides a ground for jurisdictional objection. In other words, the
lawfully conferred power includes the authority to commit mistakes.

The concept of legal legitimacy appears to function somewhat
analogously to the concepts of discretion and jurisdiction when
applied to judicial decision making. More particularly, a claim of
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judicial legitimacy characteristically suggests that a court (1) had
lawful power to decide the case or issue before it; (2) in doing so,
rested its decision only on considerations that it had lawful power to
take into account or that it could reasonably believe that it had
lawful power to weigh; and (3) reached an outcome that fell within
the bounds of reasonable legal judgment. Conversely, claims of judi-
cial illegitimacy suggest that a court (1) decided a case or issue that
it had no lawful power to decide; (2) rested its decision on consider-
ations that it had no lawful authority to take into account or could
not reasonably believe that it had lawful authority to consider; or (3)
displayed such egregiously bad judgment that its ruling amounted
to an abuse of authority, not a mere error in its exercise.

To see the utility of notions of abuse of discretion and lack of ju-
risdiction in explicating claims of illegitimacy in Supreme Court de-
cision making, we need look no further than well-known debates
about Bush v. Gore and Roe v. Wade. Critics who claimed that the
Supreme Court acted illegitimately in Bush v. Gore mostly implied
that the majority abused its discretion by ruling based on partisan
motivations and exceeded its jurisdiction by acting on reasons that
it had no lawful authority to consider. More particularly, some thought
that the majority breached the requirement that judges must apply
legal principles consistently, without regard to the parties or to a
case’s partisan impact.’® Similarly, suggestions that the Court be-
haved illegitimately in Roe v. Wade have often reflected views that
the Court lacked lawful authority to recognize substantive due pro-
cess rights not firmly rooted in the nation’s history or abused its
discretion by extending precedents recognizing personal rights of
bodily integrity to encompass a morally insupportable entitlement
to destroy innocent human life.’*

In view of my concern with the practical significance of legitimacy
judgments, two final points deserve attention. First, insofar as legal
legitimacy depends on reasonableness in the exercise of legal judg-
ment, and insofar as the bounds of acceptable legal judgment have
partly sociological foundations—as I shall argue in Chapter 4 that
they do—legal as well as sociological legitimacy can be compromised
and made vulnerable by moral fissures within a society. As a result,
questions can arise about how, morally, Justices should respond to
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or seek to repair such fissures. I shall be concerned with this ques-
tion throughout, but especially in Chapter 7.

Second, as protests against Roe, Bush v. Gore, and other contro-
versial decisions indicate, a charge of legal illegitimacy need not,
though in some cases it might, imply that a Supreme Court decision
has no legal claim to obedience. It will therefore prove helpful to dis-
tinguish between the substantive legal legitimacy of judicial rulings,
which reflects their reasonableness as a matter of law, and their
authoritative legitimacy or legally binding character, which may de-
pend on standards that allow an even larger margin for judicial error
or misconduct. We may think a Supreme Court decision contempt-
ible or unworthy of respect but still think that it is legally binding
until overruled and that we ought to obey it based on an obligation
to support what remains, overall, a reasonably just and at least mini-
mally legitimate legal regime. Our obligations to obey specific judi-
cial rulings may be more stringent than our obligations with regard
to laws that we believe unwise or unjust, due to the potentially anar-
chic consequences if people refused to yield to judicial judgments
specifically addressed to them.

Legally and Morally Legitimate Decision Making
by the Supreme Court

In thinking about issues of legal and moral legitimacy in the Supreme
Court, it is tempting to focus almost exclusively on standards of ille-
gitimacy, as if our sole concern were to mark bounds outside which
the Court must not stray. But to do so would be a mistake. If our con-
stitutional regime is less than ideally morally legitimate, and if the
constitutionally defined role of the Court includes a responsibility for
making decisions that require the exercise of judgment, we have
reason to care whether the Justices’ decisions enhance or diminish the
overall moral legitimacy of the American constitutional order.

The constitutional role of the Supreme Court is, of course, a
matter of contentious debate. For present purposes, I shall offer only
a shallow description that I hope all or nearly all could accept, even
though a deeper or fuller account would admittedly occasion con-
troversy. My description unfolds in three steps.
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First, within the legal regime of the United States, the written
Constitution is a legally and morally legitimate authority, binding
on the Supreme Court as on other institutions and officials.

Second, in order to obey, enforce, and maintain the Constitution,
the Justices must ascertain what it means. Sometimes, perhaps typi-
cally, we understand perfectly well what the Constitution means or
how it applies to a particular case based on simple linguistic and well-
known historical facts. In other cases, however, a first-blush exami-
nation of relevant linguistic and historical facts may leave us puzzled
or uncertain.

Third, resolution of uncertainties through judicial interpretation
sometimes requires normatively inflected judgment. In asserting this
claim, I mean to stake out as few controversial positions as possible
at this stage. Reasonable people will differ on how and why adjudi-
cation sometimes requires normative judgment. Two views stand out.

On one, interpretation is a one-step, ultimately determinate pro-
cess.” Suppose, for example, that we want to ascertain the scope of
the president’s unilateral authority to remove other officials of the
federal government from their positions. The Constitution expressly
authorizes the president to “nominate, and by and with the Advice
and Consent of the Senate, . . . appoint,” high or principal officers
of the United States.’® Article II further specifies that “the Congress
may by Law vest the Appointment of such inferior officers, as they
think proper, in the President alone, in the Courts of Law, or in the
Heads of Departments.”’ But the Constitution says nothing about
authority to remove either “principal” or “inferior” officials except
by impeachment, a process requiring action by both houses of Con-
gress based on misconduct constituting “Ireason, Bribery, or other
high Crimes and Misdemeanors.”® When questions about the pres-
ident’s removal power arose early in American history, members of
the Founding generation—to whom the original meaning of the
Appointments Clause was presumably an everyday fact of life—
differed in their judgments.” In the face of linguistic indeterminacy,
they viewed the matter as one that required “interpretation” to
resolve.

Acknowledging the possibility of reasonable disagreement on this
and similar points, some would say that the Justices of the Supreme
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Court should take all pertinent considerations into account in
arriving at the best or even the correct interpretation of the Consti-
tution under the circumstances. Most who take this view would
acknowledge the need for normatively inflected judgment as one
moves from core cases—perhaps some will view it as obvious that
the president must be able to remove the secretary of state for any
reason that the president deems good or adequate—to more periph-
eral ones, involving, for example, whether Congress could restrict
the president’s authority to dismiss federal prosecutors or the chair
of the Federal Reserve Board.%° (Understandably, the Court has di-
vided over matters of interpretation closely analogous to these.)®!

Others take the view that “interpretation” in a more appropriately
restricted sense of that term will sometimes reveal no more than that
constitutional language is relevantly vague, ambiguous, or otherwise
indeterminate.%? “Interpretation,” on this view, is the search for
“meaning,” and meaning, in many contexts, is simply vague or am-
biguous. Consider once more the question whether the Appoint-
ments Clause of Article IT establishes a unilateral presidential power
to remove some or all executive branch officials from office. Ad-
dressing this question, those who regard the Constitution as irreduc-
ibly vague or indeterminate on this point would say that the Justices
must exercise partly independent normative judgment about how
best to render determinate what the language left uncertain. Some
originalists use the term “construction” to refer to the judicial func-
tion of resolving ambiguities and giving content to vague constitu-
tional commands.®’

For present purposes, there is no need to choose between these
rival accounts of the nature of the judicial role in cases of vague or
reasonably disputable constitutional meaning. The important points
are that such cases inevitably arise and that it is a task of the Supreme
Court to resolve them authoritatively. The Court, moreover, cannot
reach determinate decisions by relying on any simple historical or
linguistic fact of the matter. When the historical and linguistic
facts fail to determine a precise resolution of a legal issue, the Court
must exercise some kind of normative judgment, either to deter-
mine what the law means or to make the law more precise than it
was previously.®
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With cases in which the Constitution’s meaning (or preinterpre-
tive meaning) is vague or indeterminate on the table, we should
recognize—as noted in the Introduction—that the role of the
Supreme Court under the Constitution is Janus-faced in a way that
the concepts of interpretation and moral legitimacy bring out. The
Court has a backward-looking obligation to obey and enforce the
Constitution in resolving current-day disputes. This obligation
follows from the uncontroversial premise that the Constitution is
itself a legitimate authority, binding on the Court on terms deter-
mined in part by the legal system’s surrounding interpretive norms
(which are also legitimate authorities).

At the same time, the Court’s role in resolving disputes about the
meaning or appropriate construction of indeterminate language has
a forward-looking aspect, as introduced and mediated by the con-
cept of interpretation.®’ The forward-looking aspect involves partly
independent exercises of normative judgment as the Court resolves
constitutional indeterminacies in a way that will produce more or less
normatively desirable outcomes for the future. (Chapter 6 will con-
sider restrictions on the kinds of normative reasons on which the Jus-
tices can legally and morally legitimately rely when speaking in the
name of the law.)

The Court’s Janus-faced role in constitutional interpretation has
deep historical roots. In cases of ambiguity or uncertainty, Justices
at least since John Marshall have gravitated toward the candidate to
turnish the correct legal meaning that would produce the wisest,
best, or most sensible outcomes. As Marshall put it in McCulloch v.
Maryland, “general reasoning” refutes the proposition that, given a
choice, a court should adopt an interpretation of the Constitution
that would render the achievement of its largest purposes “difficult,
hazardous, and expensive.”%

We arrive at the same conclusion concerning the need for the
Supreme Court to issue morally based judgments in some cases by
reflecting on the Court’s role as an institution that claims legitimate
authority in the moral as well as the legal sense. Insofar as the Court
claims legitimate authority to resolve a question on which the prior
law was indeterminate, it necessarily claims a capacity to reach a more
morally or practically apt decision, under the legal circumstances,
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than other potential decision makers could make if left to decide
for themselves. The Court’s claims of legitimate legal and moral au-
thority can be rooted in the first instance in institutional roles: the
Constitution vests the Justices with decision-making authority, and
if we accept the Constitution as a legitimate authority, then we
will acknowledge the Court’s entitlement to decide authoritatively.
Nonetheless, if we probe the foundations of the Justices’ claim of
legitimate moral authority to bind us in a particular way, not deter-
mined by the Constitution’s language or meaning, that precise
claim of legitimate authority must rest on moral foundations of some
kind.®

Those foundations need not involve a claim or assumption that
the Justices have better legal and moral judgment than everyone
else. The most persuasive justification for judicial review depends
on the premise that the overenforcement of rights should normally
be preferred to their underenforcement.’® Given that premise, we
appropriately charge both legislatures and courts with determining
independently whether a statute comports with constitutional norms.
Nevertheless, claims of legitimate Supreme Court authority must re-
flect the premise that the legal system will arrive at better legal and
moral outcomes than it would otherwise—for example, by achieving
national uniformity on a point of law or by erring on the side of
overprotecting constitutional rights—if the Justices exercise their
best legal and moral judgment in resolving a particular case in a par-
ticular way.

If my claim concerning the need for moral justification of partic-
ular exercises of judicial authority to resolve open questions sounds
extravagant, we should reflect on the implications of denying it.
Surely the Supreme Court could not decide legally or morally legiti-
mately on the basis of whim, caprice, or personal like or dislike for
the parties. A ruling rendered on such a basis would not be either le-
gally or morally legitimate—even if it possessed the formal authority
of law and, as a result, altered moral as well as legal obligations. In
resolving questions concerning which the Constitution previously
was indeterminate, the Court cannot claim that its particular deci-
sions embody the will of the people or otherwise reflect the fair
operation of political democracy. Rather, the Court’s authority to
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decide in particular ways and bind others for the future must rest
on its claimed and presumed capacity to bring our legal system to
better ultimate decisions—within such limits as applicable law
allows—than other officials have already made (if, for example, the
Court invalidates legislation) or would make otherwise.®’
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Constitutional Meaning

Original Public Meaning

CuaPTER T ARGUED that for the Supreme Court to maintain its
legal and moral legitimacy, it must treat the Constitution as a legiti-
mate authority, capable of imposing binding obligations. In order to
determine what obligations the Constitution imposes, however, the
Justices must determine what the Constitution means. Sometimes
this may be an easy task, sometimes a difficult one. To understand
it, we need to consider the relationship between constitutional
meaning and linguistic meaning.

In discussing constitutional interpretation in the Supreme Court,
I assume that the Constitution’s various provisions have meanings.
I further assume that legally legitimate interpretation requires
adherence to the Constitution’s meaning. But in order to ascertain
what the Constitution’s meaning is, we need to probe what “meaning”
means.

On the surface, the claim that we need to pause over the meaning
of “meaning” may seem sophistical, possibly a prelude to what Jus-
tice Antonin Scalia once called “interpretive jiggery-pokery.” Today,
most originalists maintain that the Constitution’s meaning is its
“original public meaning”—defined, roughly, as the meaning that a
reasonable and informed member of the public would have ascribed
to it at the time of its promulgation.? Some advance the further claim

47
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that there is a linguistic or legal fact of the matter concerning
what the Constitution’s language meant at the time of its ratifica-
tion and that this fact of the matter determines how the Supreme
Court should resolve cases today. An example may clarify the kind
of claim that some originalists frequently (though, as I shall empha-
size, do not always) make. The Eighth Amendment prohibits “cruel
and unusual punishments.” Today, many people believe that the
death penalty is not only morally reprehensible but also “cruel and
unusual.” To appraise such arguments, originalists say that we must
look backward to the original meanings of constitutional terms.
When drafting and ratifying this language, some originalists further
assert, the Founding generation clearly did not contemplate that it
would ban the death penalty.* Therefore, originalists of this stripe
conclude, the death penalty cannot be categorically unconstitu-
tional within the meaning of the Eighth Amendment.’

As this example may help to illustrate and as Chapter 3 discusses,
some of the puzzles about the meaning of constitutional language
may stem from the possibility—and I would say the fact—that mean-
ings can change over time. But we may not even need to consider
the possibility of changed meaning in order to make sense of dis-
putes about the meaning of the Eighth Amendment and its applica-
tion to the death penalty. Without prejudging that question, in this
chapter I begin with the originalists’ notion of the Constitution’s
“original public meaning.” I do so for two reasons. First, some orig-
inalists think that original meaning is all that matters.® Second,
everyone agrees that original meaning matters sometimes.”

Recognizing the importance of the original public meaning to
constitutional interpretation—even to nonoriginalists—we can ask,
When we look back in history to determine the Constitution’s orig-
inal meaning, what exactly should we look for? As the example of the
Eighth Amendment brings out, some originalists assume that the rel-
evant inquiry should focus on how people in the Founding genera-
tion would have expected relevant language to be applied. But this is
not the only possibility. As we shall see, the notion of meaning—as
a linguistic as well as a legal matter—can be fluid. To put the point
only slightly differently, there are multiple senses of meaning, dif-
ferent ones of which may seem more apt or salient in some contexts
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than in others, depending on the reasons for which the question of
an utterance’s meaning arises. In so claiming, I do not mean to
take a nihilist, radical subjectivist, or Alice-in-Wonderland view of
the way in which language works in constitutional law or in life more
generally. But we should recognize the limits of linguistic determi-
nacy in many of the cases that come before the Supreme Court.

Originalism and Disagreement

We get a window into the difficulty of imagining that history could
endow constitutional language with unique, determinate meanings
in cases that come to the Supreme Court by recognizing that origi-
nalists disagree among themselves about which historical facts we
should look at in order to determine what constitutional provisions
mean.® Some originalists have equated the Constitution’s original
meaning with the intentions or purposes of the Framers of consti-
tutional language.” But there are obvious difficulties in identifying
the intentions of multimember bodies.' To begin, different mem-
bers may have had different intentions.

Equally fundamentally, we might question whether and, if so, why
the Framers’ intentions should control if their intentions differed
from what they said. If we discovered that the Framers had written
the Constitution in a secret code, in order to achieve results that they
knew the public would not have supported, it would be unconvincing
to insist that we should treat their deliberately concealed intentions
as determining the meaning of the Constitution that others ratified
and embraced as the supreme law of the land.

In acknowledgment of constitutional law’s inherently public
character, other originalists have taken the position that what
matters—when we look back to history—is not what the Framers in-
tended but what participants in the various state ratifying conven-
tions and other members of the public originally understood the
Constitution’s language to mean.!! In my view, original public un-
derstandings should count for a great deal in cases in which we can
be confident that nearly all members of the Founding generation
shared a relatively determinate understanding of what a constitu-
tional provision meant or how it applied.”? With respect to many
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issues, however, we know as a matter of historical fact that no deter-
minate consensus existed.

For example, members of the Framing generation notoriously dis-
agreed about whether one or more provisions of Article I of the
Constitution authorized Congress to charter a Bank of the United
States—an institution with many of the attributes of a private cor-
poration but also a number of quasi-public functions in managing
the availability of credit on a national scale.® When an uncertain
President George Washington asked the advice of Secretary of State
Thomas Jefferson and Secretary of the Treasury Alexander Ham-
ilton, Jefferson said no, but Hamilton answered affirmatively.'*

There appear to have been similar disagreements about the
meaning of the First Amendment’s guarantee of the freedom of
speech. Historians have reached a variety of conclusions about the
originally understood meaning of the Free Speech Clause. Among
the data points with which they have had to struggle is the decision
of an early Congress, in 1798, to enact the Alien and Sedition Acts,
which made it a crime to criticize the president. As viewed from a
modern perspective, those enactments look like flagrant violations of
the freedom of speech. Some took that position in the 179os. But
others, at the time, defended the Alien and Sedition Acts as consis-
tent with the First Amendment’s meaning.”

Partly in recognition of problems such as these, most contemporary
originalists now say that the object of historical inquiry by the Su-
preme Court should be the “original public meaning” of constitu-
tional language. By this phrase, originalists signify that we should
look for the meaning that a reasonable, well-informed person would
have understood constitutional language to have at the time of its
ratification.!® There are obvious questions about what it means for a
person to be reasonable and about exactly what a well-informed
person should be assumed to know. I shall come back to the first of
these questions later. For now, I would emphasize that the movement
from a search for what everyone (or even most people) agreed
on—which references to “the original understanding” appear to
contemplate—to what a reasonable person would have thought is a
telling one. Whether directly or indirectly, originalists rely on the
concept of reasonableness or that of a reasonable and well-informed
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person to help resolve doubts and indeterminacies, including
some that we know existed even at the time of the Constitution’s
ratification.

For the time being, I have no reason to register disagreement with
this general strategy. Language is often vague. It is not unfamiliar
to encounter uncertainties—that then need to be resolved—about
what legal provisions mean. And nearly all agree that it is the func-
tion of the Supreme Court to resolve such indeterminacies, one way
or another. But recognition of possibilities for doubt and disagree-
ment leads directly to the question that the introduction to this
chapter framed: What does “meaning” mean when we or others talk
about the “original public meaning” in disputed cases?

Diverse Senses of Constitutional “Meaning”

As Thope reflection will suggest, “meaning” can have many senses. As
I shall explain later, I believe this to be as true of ordinary language
use as it is of constitutional law. But I begin with examples drawn
from constitutional law in identifying no fewer than five senses in
which the word “meaning” has been or can be used in disputes
about constitutional meaning in the Supreme Court: (1) contextual
meaning, as framed by the shared presuppositions of speakers and
listeners, (2) literal or semantic meaning, (3) moral conceptual
meaning, (4) reasonable meaning, and (5) intended meaning.
Among these, perhaps the paradigmatic sense of “meaning” is con-
textual meaning, as framed by the shared presuppositions of speakers and
listeners, including shared presuppositions about application and non-
application. To be sure, sophisticated analysts sometimes find fault
with this account of meaning on the ground that meaning is one
thing, expected applications something else.”” Although they may
well be right, reliance on a sense of meaning that emphasizes wide-
spread original presuppositions about application and nonapplication
is common in constitutional law. An example of this sense comes
from debates about the Eighth Amendment’s prohibition against
cruel and unusual punishments, to which I referred in the introduc-
tion to this chapter. Although many people today believe that the
death penalty is cruel and unusual, almost no one seems to have
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thought that the Eighth Amendment prohibited capital punishment
at the time of the amendment’s ratification in 1791. To the contrary,
the Fifth Amendment, which was ratified at the same time, clearly
appears to contemplate that the government could deprive people of
“life” under some circumstances, just as it could deprive them of lib-
erty or property, as long it first provided “due process of law.”8
Citing this and other evidence, Justice Scalia and others have pro-
tested vehemently that modern, judicially enforced prohibitions
against the death penalty contravene the original public meaning of
the Eighth Amendment.”

Justice Scalia seems right that we often, perhaps most often, treat
an utterance’s contextual meaning, as framed by contemporaneously
shared expectations concerning applications and nonapplications, as
determining its actual meaning. As applied to constitutional law,
however, this equation could easily occasion embarrassments. For ex-
ample, a good deal of historical evidence suggests that most of those
who lived at the time of the ratification of the Fourteenth Amend-
ment did not understand the Equal Protection Clause as barring
racially discriminatory public schools, at least as long as states pro-
vided separate facilities for whites and nonwhites that were more or
less materially equal.?’ Most of those who have examined that evi-
dence have concluded that the original contextual meaning permitted
segregated schooling to survive.?! Although the relevant evidence in-
cludes many complex strands, an important datum is that of the
states that mandated segregated public education in 1868, when the
Fourteenth Amendment was ratified, none appears to have changed
its policies, or to have thought that it had to do so.?? Through the
remainder of the nineteenth century and well into the twentieth, a
number of other states established segregated schools without evi-
dent constitutional embarrassment.

When the Supreme Court addressed the question whether public
school segregation violated the Constitution in 1954, in Brown v.
Board of Education, some of the Justices apparently hoped that evi-
dence of the contextual meaning of the Fourteenth Amendment, as
framed at least in part by the shared presuppositions of speakers and
listeners, might help to justify their conclusion that segregation was
unconstitutional.”? But after asking the lawyers in the case to submit
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briefs addressing the historical meaning of the equal protection guar-
antee, Chief Justice Earl Warren, in an opinion for a unanimous
Court, pronounced the evidence “at best . . . inconclusive.”** Es-
chewing any aspiration to “turn the clock back,” the Court opinion
then swiftly redirected its gaze to the present and future and decided
the case on grounds—involving the psychologically adverse and so-
ciologically unequal effects of segregated education on black
children—that admittedly were not solely historical.?>

Neither, however, did historical meaning vanish entirely from the
picture. On one plausible interpretation, the Supreme Court’s argu-
ment in Brown reflects a shift from the shared presuppositions and
expectations of the generation that framed and ratified the Equal
Protection Clause to the literal or semantic meaning of the Fourteenth
Amendment in 1868.26 The Equal Protection Clause provides that
“no State shall . . . deny to any person within its jurisdiction the equal
protection of the laws.””” Focusing on this language, the Court
needed to inquire into the meaning of “equal protection.” For de-
cades, under the regime of Plessy v. Ferguson, the Court had contem-
plated that separate facilities for whites and blacks could be
“equal” and that, if so, the demands of the Fourteenth Amendment
were satisfied.?® But Brown refuted that position, based on the effect
of separate schools in demeaning and stigmatizing black children.
Given the social realities, Chief Justice Warren wrote, “separate edu-
cational facilities are inherently unequal.”?’ In so reasoning, the
Court concluded that the plaintiff schoolchildren were denied the
equal protection of the laws in a literal sense.

If we appeal to the literal meaning of the Equal Protection Clause
in this way, do we necessarily abandon fidelity to the Fourteenth
Amendment’s original meaning? I would say not. “Literal meaning”
is as familiar a sense of meaning as is that of contextual meaning, as
defined by shared assumptions about application and nonapplication.
An example illustrating the point involves a statute that forbids school
attendance by anyone with a “contagious disease.”*? Imagine that
when the statute was enacted, both the legislature and the public be-
lieved psoriasis to be a contagious disease. When later research re-
veals that psoriasis is not a contagious disease, would we say that “the
original public meaning” of the hypothetical statute continues to bar
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anyone with psoriasis from attending public school? In answering
that question, we could say, not only intelligibly but correctly, that
there can be a gap between a statute’s meaning—at least in the lit-
eral or semantic sense—and its originally understood or anticipated
applications. And in a case of this kind, we could say that literal or
semantic meaning ought to control the legal outcome.

In my view, we can sensibly understand modern constitutional
doctrines under the Equal Protection Clause that bar discrimina-
tion based on race and also on gender—which elicited little concern
in 1868—as enforcing the literal or semantic meaning of the
Fourteenth Amendment, even if few in the generation that wrote and
ratified the Fourteenth Amendment would have anticipated its ap-
plication in these ways. These, of course, may be contestable exam-
ples. Some might say that the original historical evidence reveals
widely shared assumptions that would have made prohibitions against
race discrimination in the public schools expected rather than un-
expected applications—even though actual state legislatures did not
experience a constitutional compulsion to change their discrimina-
tory practices, and even though courts permitted segregated schools
to persist for nearly a hundred years.’! Moving from race to gender,
others might protest that interpreting the Equal Protection Clause
to bar discrimination against women deviates from the original
public meaning of the Fourteenth Amendment, largely because that
interpretation varies from originally expected applications.*

But my point here is not to resolve specific constitutional debates.
It is, rather, to maintain that there is a possible sense of “original
public meaning”—which constitutional law has sometimes adopted—
that equates original meaning with original literal meaning and that
recognizes the possibility of a gap between original meaning and
originally expected applications.’* Apart from the Equal Protection
Clause, an important example may come from the First Amendment,
which provides that “Congress shall make no law . . . abridging the
freedom of speech.”* According to a number of historians, many if
not most members of the Founding generation understood this lan-
guage as having quite an astonishingly narrow reach (by modern
standards).” These historians believe that few if any of the Founders
would have expected the First Amendment to be applied to protect
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sexually explicit books or pictures, blasphemy, false statements of
purported fact about those who were not public officials or candi-
dates for public office, or commercial advertising, to take just a few
examples. Even if these historians were correct, we might say, as the
Supreme Court has effectively held, that the literal meaning of the
First Amendment sweeps much more broadly and appropriately con-
trols constitutional outcomes.*®

We might reach similar conclusions about the proper application
of the First and Fourteenth Amendments by appealing to another
possible sense of “original meaning,” moral conceptual meaning. Some
prominent lawyer philosophers argue that when legal provisions
employ moral terms—as “equal protection” and “freedom of speech”
arguably are—then the original meaning of constitutional provisions
that contain those terms might depend on what is morally true or
correct.’’” To use a nonlegal example, if I tell my children, “Always
do the right thing,” I do not mean—and they should not understand
me as meaning—“Always do what I think is right.” “Right” means
right. If this analysis carries over to constitutional law, then moral
conceptual meanings would open another path to the conclusion that
the original public meaning of the Equal Protection Clause, when
properly understood, actually forbids racially segregated public
schools and many forms of gender-based discrimination. If these
practices are inconsistent with the moral ideal of equality or equal
protection, then the Equal Protection Clause forbids them and
in principle has always forbidden them, even if the generation that
ratified the Fourteenth Amendment did not so recognize.’® Some
have applied a similar analysis to the case of “cruel and unusual”
punishments.*

Yet another important sense of “meaning” in constitutional law is
reasonable meaning. Constitutional law exhibits many examples of re-
liance on reasonable meanings, even if they are not always recog-
nized as such. A paradigm case comes from the interpretation of
otherwise absolute constitutional language, such as that of the First
Amendment’s guarantees of freedom of speech and religion (“Con-
gress shall make no law . . . abridging the freedom of speech”), as
contemplating at least some exceptions. In perhaps the most histori-
cally and rhetorically celebrated example, Justice Oliver Wendell
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Holmes Jr. pointed out that “the most stringent protection of free
speech would not protect a man in falsely shouting fire in a theatre
and causing a panic.”*’ Today, the Supreme Court regularly recog-
nizes that restrictions on the rights of speech and the free exercise
of religion are permissible if necessary to protect a “compelling” gov-
ernment interest.! Why do we assume that otherwise applicable
rights involving speech, religion, and the equal protection of the laws
must sometimes yield to compelling governmental interests? The an-
swer lies in widely shared, and thus in widely imputed, notions of
reasonableness. The assumption frequently goes without saying, and
certainly without a felt need for supporting historical research, that
the Constitution is not a suicide pact and that its rights guarantees
must incorporate the reasonable limitations that reasonable people
surely would have wanted and presumably would have understood
them to incorporate.

A final possible sense of “original public meaning” is intended
meaning, especially as informed by the publicly known purposes of
those who drafted particular language. Although it is now well known
that problems attend the ascription of unitary intentions to multi-
member bodies,” the concepts of intention and purpose are difficult
entirely to dispense with in ascribing meaning to legal language that
was adopted by rational beings with an evident aim of communi-
cating. Accordingly, even those who debunk “subjective” notions of
legislative intent acknowledge the need for interpreters sometimes
to impute an “objective intent” or purpose to constitutional provi-
sions and to those who enacted, drafted, or ratified them.¥ Those
imputed intentions or purposes will sometimes support a sense of
“meaning” as “intended meaning.”

An example may come from Plaut v. Spendthrift Farm, Inc., which
posed the question whether Congress could validly nullify a judicial
judgment after it has taken effect due to the unavailability of fur-
ther appeals.** The relevant constitutional language was that of
Article III, which endows the federal courts with the “judicial
power” of the United States. Although Article III says nothing about
the nullification of judgments, the Court interpreted it by ascribing
intentions and purposes to those who had drafted and ratified it and
then relying on a sense of meaning derived from those intentions or
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purposes. According to Justice Scalia’s majority opinion, the Framers,
who had “lived among the ruins of a system of intermingled legisla-
tive and judicial powers,” wished to insulate final judicial judgments
from legislative revision.¥

Others insist that the intent of those who ratified the First Amend-
ment was to protect political democracy. Beginning with this
premise, they would extend the protective scope of the Free Speech
Clause to some kinds of speech that many in the Founding genera-
tion would not specifically have anticipated.*

In claiming that participants in constitutional debates, including
the Justices of the Supreme Court, sometimes rely on at least five
different senses of meaning, I do not deny that there is overlap and
interpenetration among them. Sometimes the same evidence that
would underlie a claim about intended meaning might also support
a claim about contextual meaning, and vice versa. Examples involving
other conceptions of meaning abound. But my main point is that the
idea of “constitutional meaning” is often not a sharply determinate
one and that constitutional law relies on different senses of “orig-
inal meaning” in different cases.

This conclusion draws an important corollary with it: the variety
of possible senses of meaning, including possible conceptions of a
provision’s original public meaning, creates occasions for the exer-
cise of judicial judgment in determining which is most salient in a
particular context. Imagine that a disparity exists between the Equal
Protection Clause’s contextual meaning, as framed by shared under-
standings and expectations at the time of its ratification, and its lit-
eral or its moral conceptual meaning—as applied, for example, to
cases of gender discrimination. Which sense of meaning ought to
control outcomes in the Supreme Court? The decision requires a
normative judgment—a point to which I shall return, and for which
I shall offer argument, later.

Constitutional Meaning and Linguistic Meaning

Although I have used legal examples to make a point about how
Supreme Court Justices’ backward-looking search for constitu-
tional meaning can reveal diverse candidates, similar ambiguities
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or indeterminacies exist in the way that ordinary people speak of
meaning in conversation more generally. This is a potentially impor-
tant point about the relationship between constitutional law and
ordinary language use. Parts of the Constitution employ technical
legal terms with associated technical meanings. On one plausible
view, legal language is pervasively technical, with even quite ordinary
terms—such as “and” and “equal”—assuming specialized mean-
ings in legal contexts.*’ But there are reasons to doubt that constitu-
tional meaning could float wholly free from ordinary linguistic
meaning. The Constitution is written in English and was addressed
to the general public, not just to lawyers. As Chief Justice John
Marshall wrote in Gibbons v. Ogden, “The enlightened patriots who
framed our constitution, and the people who adopted it, must be
understood to have employed words in their natural sense, and to
have intended what they have said.”*®

If there were only one sense of meaning in ordinary language use,
and if the Supreme Court frequently deviated from it, then we would
need to confront questions of judicial legitimacy in the backward-
looking sense that do not arise if the Court’s practices have analogues
in other linguistic contexts. In the end, I think that the Court’s prac-
tice of relying on diverse senses of meaning could be justified legally
and morally in some cases, for reasons that will emerge in Chapter 4,
even if it defied conventions of nonlegal usage. In my view, however,
the permissibility of the Court’s reliance on multiple senses of
meaning finds support not only in arguments about the nature of law
but also in partial parallels between meaning in law and meaning as
a concept in everyday, nonlegal discourse.

Sketching the parallels involves admitted complications. In ordi-
nary conversation, we sometimes distinguish kinds of claims of
meaning with a more precise categorical scheme than I employed in
describing constitutional debates. Outside law, we can distinguish
among sentence meaning, utterance meaning, and speakers’ meaning.
So distinguishing, we can regard sentences as having meanings that
do not vary across contexts, but also emphasize that the utterance or
use of a sentence in one context can mean something entirely dif-
ferent from the utterance of the same sentence in another context.
Think of sarcasm. The same sentence, the “sentence meaning” of
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which does not change, can be used in utterances with opposite
meanings. In ordinary conversation, we can also distinguish a
speaker’s intended meaning from the meaning of the sentence that
she spoke or the meaning of her utterance. Sometimes people fail to
say what they intended to say. Nonetheless, we may sometimes (but
not always) grasp their intended meanings.

For a variety of reasons, these distinctions are seldom made in con-
stitutional argument. More importantly, they may often prove less
helpful in constitutional law than in conversation. The idea of
speakers’ meaning becomes difficult because of uncertainties or con-
fusions about who the relevant speaker is—the drafters of a consti-
tutional provision or those who ratified it and thereby endowed it
with legal authority? Indeed, it is not obvious that there even is a
unitary speaker in the same sense as in ordinary conversations. It is
a further, equally deep and perplexing question whether we should
regard the Constitution as a series of utterances in the sense in which
philosophers of language use the term “utterance” in discussing re-
marks made by a single speaker to an anticipated set of readers or
listeners in a particular time and place. By all accounts, the meaning
of utterances depends crucially on background information (for ex-
ample, of the kind on which we draw in concluding that a speaker
meant a remark sarcastically). But when we speak of a Constitution
authored by one set of people, ratified by another, and framed as law
that could be applied to unforeseeable circumstances in remote cen-
turies, there is no agreement and no simple fact of the matter con-
cerning what information ought to count as forming the relevant
background.

Despite all of these differences, I think it illuminating to recog-
nize that people in ordinary conversation recurrently invoke the term
“meaning” in ways that reflect all of the interests and concerns that
are exhibited in the five senses of legal meaning that I distinguished
previously. In ordinary conversation, we are perhaps most typically
concerned with contextual meaning, as framed by the shared presupposi-
tions of speakers and listeners.¥ Consider sarcasm, to which I referred
passingly earlier. If I say, “Sam was a big help,” my remark may mean
that Sam was a big help, but it can also mean, in context, precisely the
opposite of its literal meaning. Typically, my conversational partners
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will care which and will describe the meaning of my remark ac-
cordingly. In addition, we often understand much more than literal
words convey. If I ask my wife if she would like to go to the movies
tonight, and she tells me she has a meeting, she has told me that she
does not want to go to the movies, even though she has not literally
said anything of the kind.

Nevertheless, we sometimes equate meaning with, or assign pri-
ority to, the literal or semantic meaning of sentences. Suppose a col-
lege president publicly instructs the director of admissions to “admit
the most-qualified students.” Now suppose that the child of a wealthy
donor applies, and the admissions director decides not to admit him.
Further suppose that the admissions director has no difficulty in an-
ticipating that her decision will disappoint, and possibly anger, the
college president. The president, she knows, will think she should
have understood, in context, that the directive to “admit the most-
qualified students” included an implied reservation for cases in-
volving the children of wealthy donors. But, the admissions director
insists, “an instruction to ‘admit the most-qualified students’ does
not mean ‘admit the most-qualified students except in cases involving
the children of wealthy donors.”” Whether or not we approve of the
admissions director’s response, she has not committed a crude lin-
guistic mistake. There is a literal sense of meaning in which “admit
the most-qualified students” indeed means “admit the most-qualified
students.”

The notion of moral conceptual meaning is also at least as at home
in ordinary conversation as in constitutional law. As I noted previ-
right”
means what is really right, not what I think is right (even if, when I

» <«

ously, when I tell my children, “Always do what is right,

disagree with some of their actions, I may want to say, “But that is
not what I meant”). Admittedly, moral conceptual meaning could be
viewed as a subspecies of literal meaning insofar as moral terms have
meanings fixed by objective morality. (We can thus say that slavery
was always wrong, even if the ancient Greeks did not think so and
would not have applied the word “wrong” to some cases of slavery.)
Even if so, the familiar and important distinction between facts and
values endows moral conceptual meaning with a status that warrants
singling out.
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Reasonable meaning similarly has a place in ordinary language use,
especially in cases involving unforeseen circumstances. If my dean
instructs me, “Come to my office at 2 p.m.,” I do not understand her
as having commanded me to arrive at that time even if, for example,
I encounter someone on the way who urgently needs me to drive her
to the hospital. I can say, accordingly, that the dean’s directive did
not mean that I must come, regardless of any emergencies that might
arise.

We also speak commonly of intended meaning as the most salient
sense of meaning. If I puzzle over the meaning of my doctor’s in-
structions, my concern is with what the doctor intended to commu-
nicate, not what she literally said or even, necessarily, what her
words—apart from her intentions—would most naturally be under-
stood to have meant in the context of their utterance. The doctor
may not have said what she meant to say, but the meaning of her in-
structions, in the sense most relevant to me, is their intended
meaning. In so saying, I want to emphasize, I do not mean to sug-
gest that this is the only possible sense of “meaning,” even in this
context. If someone asserts, “The meaning of the doctor’s instruc-
tions was at variance with what she intended to say,” there is a sense
in which this is true, under the circumstances that I have imagined.
My point, once again, is that there can be different senses of
“meaning,” even when we speak about the meaning of a particular
utterance on a particular occasion.

The Perspectives of Lawyers, Philosophers of Language,
and Ordinary People

In offering claims about senses of “meaning” in ordinary conversa-
tion, I venture onto treacherous grounds. Some of the most distin-
guished philosophers of language who have interested themselves in
legal interpretation reject my analysis of “meaning” as a concept with
multiple senses, in its application both to ordinary conversational
utterances and to legal texts, or they reject the kind of parsing exer-
cise in which I have engaged as beside any relevant point. In prob-
ably the prevailing view among philosophical experts, when we speak
of the meaning of a legal text or a conversational utterance, what we
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should always be concerned with is its “asserted or stipulated con-
tent.”** The highly respected philosopher of language Scott Soames
thus writes, “In general, what a speaker uses a sentence S to assert
or stipulate in a given context is, to a fair approximation, what a rea-
sonable hearer or reader who knows the linguistic meaning of S,
and is aware of all relevant intersubjectively available features of the
context of the utterance, would rationally take the speaker’s use of S
to be intended to convey and commit the speaker to.”!

In appraising the views of Soames and the lawyer-philosophers
who agree with him, I am strongly disposed to accede to most but
not to all of their strictly linguistic claims—so long as those claims
are construed narrowly—but to disagree with some asserted impli-
cations for constitutional law. I also have at least one quibble that is
not peculiar to law or constitutional law, though it may have impli-
cations for law. As is often the case with conceptual debates, how-
ever, it is important to stay focused on the practical stakes, if any.

"To begin, Soames and those who follow him focus their law-related
analyses on the meaning of utterances on particular occasions.’
Though emphasizing that references to meaning sometimes pick out
the meanings of sentences and speakers’ intended meanings, they re-
gard these senses of meaning as irrelevant to legal analysis (and to
claims about linguistic meaning in ordinary conversation) except as
they relate to utterance meanings.’® In partial contrast, I have sug-
gested that when we refer to meaning in ordinary conversation, we
sometimes pull various senses of meaning apart—distinguishing, for
example, among the literal or semantic meaning of sentences; the
contextual meanings of those sentences, as measured partly by ex-
pected applications; and speakers’ intended meanings—and seek to
determine which is most salient in a particular case. The view of
Professor Soames and other leading philosophers who have inter-
ested themselves in legal interpretation would seem to be that the
various senses of meaning that I have identified are not alternatives
among which we sometimes have to choose in determining what an
utterance or legal provision means. Rather, they are more nearly like
component elements that contribute to an utterance’s or a legal pro-
vision’s overall meaning as a reasonable person would identify it in
its conversational or legal context.”* As one philosopher of language
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puts the point, “The relation here is more like parts to the whole, not
like a choice between ‘it can mean X or it can mean Y. ”” If so, we
might still conclude that the meaning of an utterance or legal provi-
sion in any particular context is best specified in terms that would
correspond to what I have called the contextual, literal, moral con-
ceptual, reasonable, or intended senses of meaning. But, Professor
Soames and some others would insist, there is one sense of meaning

thatis always most fundamental—and that sense is utterance meaning

9., 2956

or, more specifically, an utterance’s
With this point we get a glimmer of the stakes of the debate about
the meaning of “meaning” as engaged by philosophers who interest

communicative content.

themselves in constitutional adjudication. Those stakes involve
whether, when we talk about the meaning of the Constitution, we
should approach it as if it consisted of a string of utterances of the kind
familiar in conversation. Whether constitutional provisions should be
understood in the same way as conversational utterances is obviously a
legal question, or even partly one of political theory, not a linguistic
question that philosophers of language could resolve decisively. (In
fairness, some parties to the debate scrupulously so recognize.’”) This
question about the relationship of constitutional meaning to the
meaning of utterances in ordinary conversation is also understandably
difficult and controversial, as I signaled in my earlier reference to the
possibility that legal meaning might differ from linguistic meaning in
important ways. When we see the controversial character of that ques-
tion, however, we also get a reminder of why it may matter whether
the claim that meaning has many senses among which we sometimes
need to choose needs to be defended as distinctive to law, without
close parallel in ordinary conversation. As I have said, claims that
the Supreme Court must sometimes choose among multiple pos-
sible senses of legal meaning may look less vulnerable to objection if
there also are multiple possible senses of meaning in ordinary con-
versation (even on the assumption, which can be challenged sepa-
rately, that we should approach the Constitution as if it consisted of
a string of utterances conceptually indistinguishable from conversa-
tional utterances).

Of special importance to me in insisting that “meaning” can have
multiple senses, in ordinary conversation as well as in law, is a sense
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of meaning that I have not so far introduced because it is not strictly
relevant to the idea of “original public meaning” with which this
chapter is centrally concerned. That sense is one of “interpreted” or
“precedential” meaning. In life, as in law, it is often natural to say
that a directive has acquired an “interpreted meaning.” Imagine that
a golf or tennis club has a long-standing written rule that says only
members may eat in the dining room. Further imagine that a prac-
tice develops under which members are routinely permitted to bring
guests into the dining room as long as they personally accompany
those guests. At some point we might begin to say that, whatever the
rule originally meant, it has acquired an interpreted or precedential
meaning under which guests are in fact permitted into the dining
room as long as they are personally accompanied by members. If so,
we might similarly say—more nearly in parallel with than in defi-
ance of extralegal linguistic practice—that whatever the original
meaning of the Equal Protection Clause, for example, it has acquired
a precedential meaning that bears on how courts should apply it. It
seems impossible to reconcile the notion of “interpreted meaning”
with Professor Soames’s equation of meaning with the asserted con-
tent of an utterance in its linguistic and historical context.

Nor, with the case of interpreted meaning in mind, do I feel con-
strained to yield to the distinctive expertise of philosophers of
language regarding what “meaning” is or means. “Meaning” is a
concept routinely used by ordinary people for ordinary purposes.’®
Philosophers of language can propose better, more perspicuous un-
derstandings of concepts than most ordinary speakers have achieved
already. But philosophers have no distinctive authority to determine
how concepts in ordinary use can be employed correctly in the con-
texts in which ordinary people ordinarily use and understand them.
When philosophers offer claims about the concept of meaning as it
functions in ordinary language, we—you and I—are entitled to test
their theoretical claims against our own linguistic intuitions and
related explanatory judgments, each for himself or herself.’’ Even
outside law, I am comfortable in saying that utterances, prescriptions,
stipulations, and written rules all can have multiple meanings, of the
kinds that I have identified, among which we may sometimes need
to choose based on which is most salient for particular purposes in
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a particular context. Philosophers of language have no authority to
legislate how you and I properly use nontechnical concepts.

The Consequences of Vagueness and Indeterminacy

As I have said, however, we should not become so preoccupied with
linguistic questions that we lose focus on the practical stakes of de-
bates about constitutional meaning. For practical purposes, little may
hinge on my claim that meaning can have many senses and that we
sometimes have to determine (whether in law or in ordinary conver-
sation) which is most apt or salient for relevant purposes. For the
moment, for the sake of argument, let us assume that we should gauge
the linguistic meaning of constitutional provisions in the same way
we ascertain the meaning of conversational utterances. In addition,
let us further assume that utterances ultimately have just one lin-
guistic meaning, defined as Professor Soames maintains, with no
room for multiple senses. Even if we make this assumption, there
would be many cases in which I would remain deeply uncertain
about what a particular constitutional provision means or, looking
backward, what its original meaning was. The Eighth Amendment
prohibition of cruel and unusual punishments and the Fourteenth
Amendment guarantee of the equal protection of the laws can again
serve as examples. In resolving questions about their meaning, we
must—according to those who hold that constitutional provisions
can have just one linguistically correct meaning—rely on the notion
of a “reasonable” listener or reader who knows not only the linguistic
meaning of words but also any other “intersubjectively available” and
relevant facts.?® In this formulation, the notion of reasonableness ob-
viously bears great weight. In trying to make legal and practical
sense of the thought processes of an imagined “reasonable” listener
or reader, for purposes of identifying a constitutional provision’s
original public meaning, we should bear in mind the admonition of
historian Jack N. Rakove: “An imaginary . . . reader who never existed
historically can never be a figure from the past; the reader remains
only a fabrication of a modern mind.”%!

An example may help to sharpen Rakove’s point about the
limitations of purely historical analysis in resolving questions of
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constitutional meaning. Consider once again the historically debated
question whether Article I of the Constitution, when properly inter-
preted, empowered Congress to create a Bank of the United States.
With Hamilton having said yes and Jefferson having said no, and
with numerous followers having concurred with each of them, what
would we need to do in order to decide what a “reasonable” person
would have concluded? On what basis could we say that Hamilton
was right and Jefferson wrong, or vice versa?

One possibility would be to endow the concept of reasonableness
with considerable normative content: given vagueness or indetermi-
nacy in constitutional language, a reasonable person would adopt the
eligible interpretation that was most reasonable in the sense of
best or wisest from a practical perspective. Chief Justice Marshall
modeled this approach to constitutional analysis when upholding
the Bank of the United States against constitutional challenge in
McCulloch v. Maryland.®* Believing that a narrow interpretation of
Congress’s power would have an untoward effect, Marshall upheld
the constitutionality of the Bank on the basis of frankly normative,
forward-looking reasoning that he thought called for a broad inter-
pretation of congressional power.%

Although endowing an imagined “reasonable” person with moral,
political, and practical judgment would facilitate resolution of many
historically disputed and disputable questions, it would also make the
idea of reasonableness deeply contestable, even ideologically charged.
In the case of the Bank, for example, those who maintained that
Congress had no power to create a Bank, from Jefferson through An-
drew Jackson, believed it normatively better, or more reasonable, to
adopt a narrow understanding of congressional power, not the broad
one that Marshall endorsed.®*

The dispute about the Bank is by no means atypical. As James
Madison acknowledged in The Federalist No. 37, the Constitution as
it emerged from the Constitutional Convention and ratification pro-
cess was understandably vague, ambiguous, or indeterminate in
many respects.”® And, as one might anticipate, divisions among the
Founding generation about how to resolve the indeterminacies often
provoked ideologically rooted division. An example comes from the
Alien and Sedition Acts, enacted in 1798, which made it a crime to
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criticize the president. Almost without exception, members of the op-
position Democratic-Republican Party argued that the prohibition
violated the First Amendment, while the incumbent Federalists over-
whelmingly maintained that it did not. If one asks what a reasonable
person would have concluded, any honest answer would need to begin
by acknowledging the absence of any simple, dispositive, historical
fact of the matter.

I should emphasize here that Professor Soames and others who re-
sist my claim about the potential multiplicity of senses of meaning
would not disagree that constitutional meanings can be vague or in-
determinate as a matter of linguistic fact. If so, Soames and some
originalists would say, the Supreme Court has no choice but to play
a creative role to “precisify” vague language or to “construct” its
meaning.® In constitutional law, precisification or construction takes
the form of judicially crafted rules and doctrines to decide constitu-
tional questions that the Constitution’s linguistic meaning left
unresolved.

In my view, acknowledgment of the need for the Supreme Court
to exercise practical judgment and sometimes creativity to make the
Constitution determinate and workable is an important step toward
a clear understanding of the Court’s function in our constitutional
order. In taking that step, originalists and others who accept the need
for the Supreme Court to engage in constitutional precisification or
construction come into approximate (even if not total) alignment, for
practical if not for theoretical purposes, with those who think that
there can be different senses of constitutional meaning among which
the Justices of the Supreme Court sometimes have to choose. They
recognize that the Justices must sometimes, perhaps frequently, make
normative judgments in order to reach appropriate, determinate con-
clusions in constitutional cases.

One example of the convergence—which I choose largely because
I take it to be uncontroversial—emerges from constitutional pro-
visions, including the First and Fourteenth Amendments, that speak
in exceptionless terms. The First Amendment says that “Con-
gress shall make no law . . . abridging the freedom of speech,” the
Fourteenth Amendment’s Equal Protection Clause that “no State
shall . . . deny to any person within its jurisdiction the equal protection
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of the laws.” Nevertheless, the Supreme Court, during the 1970s, de-
vised a formula under which it will uphold legislation that would
otherwise violate the First and Fourteenth Amendments (among
others) if it is “necessary” to protect a “compelling” governmental
interest.%’

The precise terms of this “strict scrutiny” test have no roots in
either the language or the history of the First or Fourteenth Amend-
ment. In my view, it is a sensible formula, well within the legitimate
authority of the Supreme Court to craft to implement vague or in-
determinate constitutional language. Given the availability of “rea-
sonable meaning” as a plausible sense of constitutional meaning, I
would regard the First and Fourteenth Amendments as relevantly
open-ended, vague, or in need of judicial precisification, construc-
tion, or implementation through judicially created doctrine. How-
ever one judges that claim, the strict judicial scrutiny formula—to
which few originalists have offered any categorical objection on the
ground that it deviates from the Constitution’s original public
meaning—required independent normative judgment by the Su-
preme Court in a double sense. First, the Court had to determine
that it was proper to read literally exceptionless language as in fact
contemplating or authorizing exceptions for cases involving urgent
governmental interests. Second, the Court had to devise a formula
to express the bounds of the exception to otherwise applicable norms.

Myriad other examples would amplify, but not fundamentally alter,
the point that purely linguistic and historical facts could not, even
in principle, establish a sufficiently determinate original meaning to
resolve most of the kinds of constitutional cases that come to the
Supreme Court. For the Justices, there is no escaping the burdens
of moral and practical judgment.

Language and Its Limits

In bringing this chapter to a close, I should highlight perhaps the
most important conclusions of a long argument about the meaning
of constitutional meaning, and in particular about the original public
meaning of constitutional language, especially in reasonably disput-
able cases in the Supreme Court. The Constitution is written in
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English for English speakers. For the most part, in seeking to ascer-
tain what the Constitution means, we begin with the ordinary mean-
ings of English words, phrases, and sentences. We do not always or
necessarily need to end there—a point that will emerge more fully
in Chapter 4. But beginnings are important.

In the Supreme Court, I have argued, ordinary language, including
the language of the Constitution, often does more to frame issues
or choices than it does to resolve them. Among other things,
“meaning” can have various senses, more than one of which may
stand as candidates to control the outcome of a particular constitu-
tional dispute. Originalists sometimes talk as if there were a linguistic
fact of the matter concerning the Constitution’s meaning, or its orig-
inal public meaning, that those whom they deride as living consti-
tutionalists seek to evade. In fact, it much more frequently happens
that there are many relevant facts, linguistic and otherwise, that bear
on disputes in the Supreme Court about what the Constitution
means, establishes, or requires. Language may shape and constrain
without ultimately controlling the proper conclusion of the Court’s
analysis.

Does the effect of linguistic indeterminacy or multiple plausible
senses of meaning make constitutional adjudication in the Supreme
Court like tennis without a net? No more so, I would say, than our
efforts to discern the meaning of utterances in a variety of conver-
sational contexts. Nonetheless, we need to acknowledge openly that
a lot of room can exist for the exercise of judicial judgment. There
is also, accordingly, a lot of room for worry about how the Justices
do and ought to decide disputed cases.

Without purporting to dispel that worry, I should draw attention,
in conclusion, to a point that I made passingly earlier and that
Chapter 4 will develop at length. In appraising the Justices’ backward-
looking obligations in identifying constitutional meaning, we need
to be concerned not just with linguistic meaning, or even just with
linguistic meaning and moral or practical desirability, but also
with law. In assigning meaning to constitutional provisions, law—
through legal rules of interpretation—could impose obligations of
forward- and especially backward-looking legitimacy that language
and linguistic meaning do not. Again, however, consideration of
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that possibility will come later. For now, suffice it to say that al-
though language and linguistic meaning, like morality, are woven
into the law in complex ways, they leave many questions unresolved.
Among other things, “meaning” can have multiple senses, even
when the meaning in question is the original public meaning of
constitutional language.
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Constitutional Meaning

Varieties of History That Matter

In CuapTer 2 T wrote as if the only legal authority to which the
Supreme Court needs to look back when deciding constitutional
cases were the Constitution itself. But I took that approach only for
purposes of orderly exposition, not to endorse it. Although appeals
to history occur nearly ubiquitously in constitutional law, many in-
volve postoriginalist history. More specifically, the Supreme Court
often acknowledges the interpretive significance of actions taken and
judgments made by public officials, judges, and the American people
in the time since the Constitution’s adoption.

Somewhat simplistically, we can conceptualize constitutional his-
tory as unfolding in a three-stage sequence. At Time One (T1), the
Constitution was written and ratified and acquired its original
meaning. At Time Two (T2), also in the past, judges and other offi-
cials interpreted or applied the Constitution. In some cases, we may
assume, these T2 actions or decisions concerned matters with re-
gard to which the Constitution’s original meaning was vague or
disputable—for example, about whether the Constitution authorized
the creation of a Bank of the United States or whether the Equal
Protection Clause forbade racially segregated schools or discrimi-
nation against women. But we must also assume that T2 interpreters,
being fallible, sometimes may have erred in their ascription of Tt

71
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meaning to the Constitution. Now, in the present, or Time Three
(T3), we need to determine what bearing T2 judgments have on con-
stitutional adjudication in the Supreme Court.

We can usefully distinguish four questions. First, can T2 decisions
authoritatively resolve any vagueness or indeterminacy that other-
wise might have existed in Tt meaning and thereby bind the Supreme
Court at T3? Second, can decisions made at T2 ever alter the meaning
of the Constitution or give rise to new senses of constitutional
meaning, such that, for example, language the meaning of which did
not forbid race or gender discrimination by the federal government
at T1 can forbid such discrimination today, at T3? Third, insofar as
there can be disparities between or among Tt and T2 authorities,
does one or the other possess lexical priority over the other, or can
there be genuine conflicts among legally legitimate authorities? And
fourth, if so, how does and should the Supreme Court resolve those
conflicts in light of its legal obligations and backward- and forward-
looking considerations of moral legitimacy? I shall address the fourth
question in later chapters. This chapter advances answers to the first
three.

Sources of T2 Meanings

In order to make questions about the bearing of postoriginalist his-
tory on constitutional adjudication meaningful, we need some exam-
ples of T2 history to which the Supreme Court sometimes appeals and
of T2 judgments that the Court sometimes treats as authoritative.
Liquidation through practice. Recognizing that the Constitution was
vague or ambiguous on many important points, James Madison
maintained that “difficulties and differences of opinion” in inter-
preting it “might require a regular course of practice to liquidate
[and] settle the meaning of some of” its provisions.! Today, in thinking
about the resolution of constitutional uncertainties, our minds run
most familiarly to judicial precedents. But Madison had a broader un-
derstanding, encompassing the settlement of constitutional questions
by the practice of Congress and the executive branch, as well as the
judiciary. Consistent with Madison’s expectation, the Supreme Court
sometimes treats long-ago or long-standing actions by Congress
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and the executive branch as having determined the Constitution’s
meaning. Three examples, two from early U.S. history and the
third from more recent times, illustrate the phenomenon.

One early example involves the function of Supreme Court Jus-
tices. The very first Congress enacted a law, the Judiciary Act of 1789,
that effectively required the Justices to serve in dual capacities: part
of the time they performed functions that we associate with the role
of a Justice, but for many months of the year the Judiciary Act re-
quired them to travel around the country and to act, in effect, as
lower court judges.? Some members of the Founding generation
thought that the law requiring the Justices to perform “circuit-
riding” duties breached Article III of the Constitution by failing to
respect the distinction that it arguably draws between Justices of the
Supreme Court and lower court judges.’ But when the Court finally
had occasion to pronounce on that question in 1803, it ruled that
“practice and acquiescence under it” had settled the constitutional
issue.* (Congress alleviated some of the burdens of circuit riding in
1869 but did not abolish the practice altogether until 1911.)°

The Court took a similar approach when the contested issue of
the constitutionality of the Bank of the United States finally came
before it in 1819, in McCulloch v. Maryland.® By that time, the first
Congress had chartered a Bank, with the approval of George
Washington. After the original Bank’s twenty-year charter had
lapsed, Madison, who had opposed the original Bank as unconsti-
tutional, changed his mind largely on the basis that prior practice
had settled the issue.” As president, he signed a bill chartering a
second Bank in 1816. When the Supreme Court upheld the Bank
in McCulloch, Chief Justice John Marshall cited among his reasons
that “it would require no ordinary share of intrepidity to assert
that a measure adopted under these circumstances was a bold and
plain usurpation, to which the Constitution gave no countenance.”

A more recent example of liquidation of constitutional meaning
through the decisions of Congress and the executive branch comes
trom Printz v. United States, in which the Supreme Court carefully
examined the practices of early Congresses before ruling that the
federal government cannot compel state executive agencies and their
officials to enforce federal law. In parsing the historical record, the
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Court noted that “early congressional enactments provid[e] contem-
poraneous and weighty evidence of the Constitution’s meaning”
and further observed that “contemporaneous legislative exposition
of the Constitution . . . , acquiesced in for a long term of years, fixes
the construction to be given its provisions.”’

Historical “gloss.” Closely related to the idea of settlement of con-
stitutional meaning through liquidation, but possibly more capa-
cious, is that of long-standing and seldom questioned practice as a
“gloss” on constitutional meaning.!'” The classic formulation of the
notion of a historical gloss on constitutional language comes from
Justice Felix Frankfurter’s concurring opinion in Youngstown Sheet
& Tube Co. v. Sawyer, in which he maintained that “a systematic, un-
broken, executive practice, long pursued to the knowledge of the
Congress and never before questioned, engaged in by Presidents who
have also sworn to uphold the Constitution, . . . may be treated as a
gloss on [the meaning of the term] ‘executive Power’ [that is] vested
in the President by . . . Art[icle] II.”!

Depending on how the concept of “liquidation” is construed, the
idea of a “gloss” on constitutional language may sweep more broadly.
For example, nothing inherent in the notion of “gloss,” as Justice
Frankfurter described it, restricts the glossing power to the Framing
generation or limits settlement through practice to a range of mean-
ings that was originally contemplated as permissible.!” In the 2014
case of NLRB v. Noel Canning, for example, Justice Stephen Breyer’s
majority opinion asserted that “[the] Court has treated practice as
an important interpretive factor even when the nature or longevity
of that practice is subject to dispute, and even when that practice
began after the founding era.”?

As an empirical matter, the Supreme Court has most frequently
credited the argument that long-standing historical practice can put
a gloss on constitutional meaning in matters involving the separa-
tion of powers.!* But it has pursued similar analyses in other con-
texts. For example, the Court relied on historical practice in rejecting
arguments that federal and state tax exemptions for religious insti-
tutions constitute respect or support for an “establishment of reli-
gion,” in violation of the First Amendment.” Similarly, all of the
sitting Justices recently agreed that early congressional action in
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hiring a chaplain defeats the argument that prayers at the beginning
of legislative sessions violate the Establishment Clause.!¢ (Notwith-
standing agreement on this point, the Justices divided sharply about
whether and, if so, how much early congressional practice with re-
gard to chaplains affects the constitutionality of governmentally
sponsored prayers at other public events.)

Overall, the Justices seem prepared to assume that even if orig-
inal or early congressional practice might have deviated from the best
understanding of the Constitution’s Tt meaning, any possible devi-
ation would no longer require correction, at least in some cases.
Rather, the long-settled practice would constitute a gloss on the
Constitution’s original meaning. The point is complicated because
the Supreme Court seldom if ever says that it has determined to
follow T2 practice in preference to a Tt meaning that it describes as
pointing toward a different conclusion.’® More commonly, it de-
scribes T2 meanings as authoritative after having characterized Tt
meanings as vague or ambiguous. As a practical matter, however, that
distinction marks little if any difference. On any plausible account,
the Court grows more prone to characterize original meanings as
vague or ambiguous when T2 meanings might otherwise seem in
tension with the most linguistically plausible understanding of Tt
meaning.”

Historical traditions. Historical traditions, sometimes involving
the practices of state officials or the American people as much as
those of Congress and the president, often shape Supreme Court
interpretations of the Constitution. The roles played by traditions
in doing so are quite various. In some cases, inquiry into the con-
tent of traditions may overlap with other forms of historical inquiry,
such as those involving original public meanings, liquidation, and
historical gloss. But sometimes the Justices’ reliance on traditions as
having resolved matters of constitutional import appears less obvi-
ously connected, if connected at all, with determinations of original
public meaning, liquidation, or even historical gloss.

For instance, Justices who otherwise disagree about the grounds
and permissibility of “substantive due process” adjudication appear
to converge in accepting that the Due Process Clause “protects those
fundamental rights and liberties which are, objectively, ‘deeply rooted
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in this Nation’s history and tradition.’”?° Some Justices believe that
the substantive protection of the Due Process Clause should extend
further, to embrace now-important liberties that prior generations
would not have recognized.?! Others, with greater allegiance to
originalism, have expressed doubts that the Due Process Clause
originally conferred any substantive protections at all.?> Nonethe-
less, nearly all seem to agree that historical tradition in recognizing
an asserted right—such as a right of parents to control their children’s
upbringing or of competent adults to refuse unwanted medical care—
provides support for claims that the right in question enjoys protec-
tion under the Due Process Clause.?

In another form of reliance on historical tradition, some Justices
have also maintained that evidence of open, long-standing practice
can defeat claims of constitutional right that otherwise might suc-
ceed. For example, Justice Antonin Scalia argued strenuously that
judicially developed tests for gauging constitutionality “cannot
supersede—and indeed ought to be crafted so as to reflect—those
constant and unbroken national traditions that embody the people’s
understanding of ambiguous constitutional texts.”** Others of course
disagree. In United States v. Virginia, a majority of the Supreme
Court, over Justice Scalia’s protest, barred the traditionally sanctioned
exclusion of women from the Virginia Military Institute.” In Loving
v. Virginia, the Court similarly held that prohibitions against inter-
racial marriage violate the Equal Protection Clause, despite plausible
arguments that such prohibitions accorded with long-settled tradi-
tion.”® For current purposes, the important conclusion is that even
if evidence of traditional practice does not always determine the out-
come of constitutional cases, some Justices depict it as decisive or
authoritative under some circumstances.

Fudicial precedent. Today, the best-known and most widely dis-
cussed form of T2 authority is judicial precedent, which can play at
least two roles in the Supreme Court. First, it can function as a form
of liquidation, implementation, or construction of vague or ambig-
uous meanings that renders determinate what otherwise would be
indeterminate. Second, T2 judicial decisions might authorize or man-
date T3 decisions that deviate from the Tt meaning of constitu-
tional language. I begin with the first of these roles before turning,
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separately, to the second—which is much more controversial—in the
next section of this chapter.

Supreme Court opinions recurrently and mostly uncontroversially
cite the Court’s own precedents as determining current meanings
and controlling present controversies. As others have pointed out,
the vast majority of constitutional adjudication in the Supreme Court
involves the meaning and proper application of the Court’s own pre-
cedents, with little renewed attention to the Constitution’s language
or original meaning.?” Consistent with Madison’s enduring insight
that the Constitution’s original meaning was vague in many respects
and thus needful of “liquidation,” even most originalists recognize a
legitimate role for precedent in shaping the Court’s decisions.?®

Although mostly uncontroversial, reliance on precedent to resolve
original constitutional indeterminacies occasionally gives rise to de-
bate. For those who believe that Tt meanings ordinarily ought to
control and that precedent constitutes a legitimate authority only in-
sofar as it accords with original meanings, questions obviously can
arise about how much Tr indeterminacy is enough to license subse-
quently controlling T2 judicial lawmaking via liquidation or
construction.

Another question involves the circumstances under which the Su-
preme Court, at T3, should revisit the wisdom of a T2 precedent,
rather than simply treating it as authoritative. In its discussion of the
authority of T2 precedents, the Court often says, in effect, that pre-
cedents bind unless subsequent developments have shown them un-
wise or unworkable—on the assumption, which I am continuing to
make, that the T2 precedent was not flatly inconsistent with the Con-
stitution’s Tt meaning.?’ Even when the Court articulates this un-
derstanding, however, it characteristically insists that the question
whether to adhere to precedent is one of policy, not constitutional
mandate.*

The Possibility of New Constitutional Meanings

We come now to the question whether T2 decisions can change the
meaning of constitutional language, create new meanings, or other-
wise alter the obligation of the Supreme Court to adhere to the
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Constitution’s T1 meaning (or to one of its senses of Tt meanings).
There are two senses in which I believe the answer to this nested set
of questions to be yes, depending on the construction that one gives
them.

First, consistent with ordinary language usage, the Constitution,
like other texts, can sometimes acquire new meanings, which we then
might contrast with its original meanings.’ This is one linguistically
natural way to account for the role of at least some leading prece-
dents in constitutional law. For example, some Justices, as noted pre-
viously, have maintained that the Supreme Court’s extensive body of
substantive due process doctrine deviates from the Constitution’s Tt
meaning, yet they continue to apply some aspects of that doctrine—for
example, to hold that the Due Process Clause of the Fourteenth
Amendment makes nearly but not absolutely all of the Bill of Rights,
which initially applied only to the federal government, applicable
against the states.”? To explain their practice, we might say that the
Due Process Clause has acquired an “interpreted” or “precedential”
meaning, which contrasts in some respects with what some Justices
believe the clause’s original meaning to have been, that they accept
and apply for some purposes.

A less charged example may come from the First Amendment. The
First Amendment says that “Congress shall make no law . . . abridging
the freedom of speech.”® Yet the modern Supreme Court largely ig-
nores the language—and what one might accordingly expect to
have been its original meaning—in holding that the First Amend-
ment creates important protections against executive branch and ju-
dicial actions that restrict speech, as well as against prohibitions
adopted by Congress.** Given long-standing precedents applying the
First Amendment to presidential and judicial action, we might say
that the First Amendment has acquired a precedential meaning that
sweeps more broadly than its original meaning, which restricted only
Congress.

Second, however one judges the conceptual possibility of prece-
dential meanings, Justices of the Supreme Court—from the very be-
ginning of the nation—have openly and notoriously maintained
that T2 precedents can sometimes excuse them from their obliga-
tions to adhere to Tt constitutional meanings. Indeed, I can put the
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proposition more strongly. Judicial recognition of precedent as es-
tablishing the legally valid and binding law of the United States has
been a central, widely accepted feature of our constitutional prac-
tice almost from the beginning.”* Even critics of judicial reliance
on nonoriginalist precedent acknowledge that “the idea that ‘[t/he
judicial Power’ establishes precedents as binding law, obligatory in
future cases,” began to take root no later than the early nineteenth
century.’® So far as I am aware, no Justice up through and including
those currently sitting has persistently questioned the legitimacy of
the doctrine of stare decisis—which holds, roughly speaking, that the
Court should stand by its T2 precedents—or failed to apply it in
some cases.”’

Indeed, all current and recent Justices, including the self-proclaimed
originalist Justices Scalia and Clarence Thomas, have specifically and
self-consciously accepted the authority of past judicial precedents that
could not themselves have been justified under strict originalist princi-
ples. For example, those two Justices joined an opinion that relied on
precedent to subject federal affirmative action programs to strict judi-
cial scrutiny in Adarand Constructors, Inc. v. Pena, notwithstanding the
total absence of any evidence that the pertinent constitutional provi-
sion, the Due Process Clause of the Fifth Amendment, which was
ratified in 1791, was originally understood to bar racially discrimina-
tory legislation.’® Equally tellingly, all of the current and recent Jus-
tices, again including the originalists, have apparently converged
in their unwillingness to hear cases that would force them to revisit a
number of past decisions that some scholars think would be difficult if
not impossible to justify based on Tt constitutional meanings.* These
include decisions establishing that paper money is constitutional, as is
Social Security; that the Equal Protection Clause bars race discrimi-
nation in the public schools; and that Congress has broad power under
the Commerce Clause to regulate the national economy.

Conflicts of Legitimate Authorities

We come now to the question whether Justices of the Supreme Court,
looking backward to the authorities whose decisions they are bound
to respect, can encounter conflicts of authority.*’ In addressing it,
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we should pause briefly over a conceptual issue. By definition, a le-
gitimate authority is a decision or a decision maker with the capacity
to alter normative obligations. In order to achieve this effect, the di-
rective of a legitimate authority must not only give reasons for ac-
tion to those who are subject to its authority but also bar them from
giving weight to some contrary reasons that they otherwise would
have had.*! Nevertheless, an authority’s dictate or pronouncement
need not, as a conceptual matter, rule out reliance on all possible con-
trary reasons. For example, a military officer’s command to do X
may preclude a soldier from weighing reasons suggesting that doing
X would be unwise or imprudent, but not that doing X would con-
stitute a crime against humanity. Similarly, a statute mandating a
harsh criminal penalty will preclude a sentencing judge from
weighing reasons indicating that the penalty would be undesirable
as a policy matter, but not that it would violate the Constitution.

These cases of course present no difficult or interesting conflicts
of authority because, in both instances, one authority has a clear lex-
ical priority over the other. There would similarly be no interesting
conflict if either Tt or T2 meanings had lexical priority over the
other in constitutional cases in the Supreme Court, so that no need
to choose between them could arise. But no such lexical priority ex-
ists.” As a result, conflict, or at least the appearance of conflict, is
endemic to the Court’s modern role.

Although Madison said he expected practice and precedent to fix
the meaning of the Constitution, precedent can actually have the
opposite effect in the Supreme Court. As precedent and practice ac-
cumulate, they offer eligible foundations for modern Court decisions:
the Court can point to T2 precedents and identify them as binding
authorities. At the same time, the Court insists—and nearly all others
concur—that it is always open to the Court to appeal to the ultimate
authority of the Constitution, as measured by its Tt meaning: if the
Court thinks it important to reject practice or precedent in order to
base a decision directly on first principles or original meaning (or
meanings), it has the prerogative to do so. The Court thus says, again
and again, that adherence to precedent occurs as a matter of “policy,”
not unyielding constitutional mandate, and that its decisions whether
to reassess or overturn its own precedents reflect “prudential and

pragmatic considerations.”*
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As it is with judicial precedents, so it appears to be with liquida-
tion, historical gloss, and tradition. In Vermont Agency of Natural Re-
sources v. United States ex rel Stevens, the Supreme Court relied on
long-standing historical practice to hold that Congress could validly
confer “standing” on private plaintiffs to sue on behalf of the gov-
ernment when they believe that the government has paid out money
to people who made false claims against it.** In the very same case,
however, the Justices ruled that historical practice did not necessarily
resolve another constitutional question, involving whether allowing
private litigants to represent the United States might impermissibly
interfere with the president’s responsibility under Article II to en-
force the laws of the United States.* In reserving that question, the
Court gave no hint of how it would settle any possible conflict be-
tween Tt and T2 authority. In Immigration and Naturalization Ser-
vice v. Chadha, the Court dismissed historical practice as substantially
beside the point in invalidating a statute that authorized either house
of Congress to exercise a “legislative veto” over action by an admin-
istrative agency.*® Although Congress had enacted more than two
hundred legislative veto provisions over a span of five decades, typi-
cally with presidential acquiescence, the Court rejected legislative
vetoes as incompatible with the Framers’ design. But the Court seems
no more consistently committed to the idea that Tt meaning always
prevails over T2 congressional and executive practice than it does in
the parallel case of judicial precedent. Similarly, although the Court
sometimes says that tradition settles matters, it sometimes denies
that tradition binds its hands—as, for example, in its recent decision
holding that the constitutional right to marriage embraces same-sex
unions."

Recognition of alternative sources of T2 authority, which can au-
thorize but apparently seldom mandate deviations from the Consti-
tution’s T1 meaning if a majority of the Justices believe deviation to
be unwarranted, increasingly creates situations in which the Supreme
Court, when looking backward at authorities that either bind it or
alter its obligations, needs to exercise normative judgment of some
kind. In the face of conflict, the Court can, and must, decide which
potential source of authority prevails.

As we consider this situation, however, the puzzle about legitimate
judicial authority deepens. On the one hand, no one doubts the
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importance of backward-looking legitimacy claims and historical
authority. On the other hand, we can have multiple rival contenders
to provide the legitimately controlling answer to constitutional
questions. Under these circumstances, some of the considerations
that any one source of legitimate authority would have ruled out if it
were the only authority in the picture—such as considerations in-
volving what the Court would have thought best or wisest as an in-
dependent matter—may become pertinent. But we should not rush
to reach conclusions.

In asking what the Justices do or ought to do, we should recall the
Janus-faced aspect of the concept of moral legitimacy as it bears on
adjudication by the Supreme Court. The Court must not only ac-
knowledge and respect the dictates of preexisting legitimate author-
ities, most centrally including the Constitution. The Justices must
also so conduct themselves as to establish and maintain their own
legitimate authority and the legitimate authority of the Court’s
decisions as tested, in part, by forward-looking considerations of
substantive justice and procedural fairness.

Taken in the terms in which I have thus formulated it, the chal-
lenge before the Supreme Court is a hugely daunting one. We might
now think it no wonder that charges of judicial illegitimacy could
erupt so frequently, often across ideological lines that reflect differing
visions of what backward- and forward-looking obligations, substan-
tive justice, and procedural fairness all require.

Before considering how the Court ought to go forward, however,
we need to examine another piece of the emerging puzzle. So far I
have spoken only sketchily about the nature, foundations, and vari-
eties of law in the Supreme Court. This is the subject to which I shall
turn next. Among our questions will be whether, and, if so, how, law
might guide or determine choices among competing senses of con-
stitutional meaning and rival sources of Tt and T2 authority in con-
stitutional adjudication.
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Law in the Supreme Court

Jurisprudential Foundations

Thuis cuaPTER EXPLORES the nature and foundations of law in rea-
sonably contestable cases in the Supreme Court. Where do the legal
norms that apply to the Court come from, and how do they acquire
their legitimate authority? These questions apply fully as much
to the Constitution as to second-order norms of constitutional
interpretation.

In addressing this topic, I begin with—but only in order to de-
bunk—a picture of law and legitimacy in the Supreme Court that
many people find intuitively compelling. According to this model,
the Constitution was lawfully adopted and, having been lawfully
adopted, applies in the ways in which the Framers understood or ex-
pected it to apply, unless and until the American people lawfully
amend it. (The amendment process laid out in Article V normally
requires votes by two-thirds majorities in both houses of Congress
and ratification by three-fourths of the states.! Due to the extreme
difficulty of this process—under which just thirteen states, poten-
tially constituting less than § percent of the population, could block
an amendment—formal amendment has rarely occurred.) Today, no
major scholar may endorse the model of the Constitution as the
Framers’ lawful and therefore binding commands in all of the particu-
lars in which I shall present it. Nevertheless, decades of experience
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with students leave me convinced that this way of thinking exerts a
continuing grip on many minds.

Views that identify legitimate constitutional authority with the
dictates of those who wrote and lawfully ratified the Constitution
reflect a number of misunderstandings, some hidden in unarticulated
premises. But we can start by noticing the shakiness of the intuitive
model’s historical assumptions. On that front, it is doubtful that the
Constitution actually was adopted lawfully under the law as it stood in
1787 and 1788.2 The Articles of Confederation that previously linked
the states permitted changes in their terms only by the unanimous
agreement of the states, voting in Congress. In seeking approval of the
Constitution drafted by the Constitutional Convention, the Conven-
tion’s delegates ignored this stricture. They vested responsibility for
approving or disapproving their handiwork directly in the people of
the thirteen states, voting in state ratifying conventions, and provided
in Article VII that the new Constitution would take effect if as few as
nine states approved. The Constitutional Convention’s decision to
seek ratification by conventions, rather than by state legislatures,
posed especially deep difficulties under prior law. Each of the states
had its own structure of government, functioning under a state con-
stitution, and many of the state constitutions contemplated that the
states could be bound only by the votes of their legislatures. In by-
passing the state legislatures and seeking approval from delegates to
conventions, the process of the Constitution’s ratification arguably
violated the law of many if not most states.?

Itis also very arguable that the Thirteenth and Fourteenth Amend-
ments were not lawfully ratified under the standards for constitutional
amendment that Article V sets out. Ratification of the Thirteenth
Amendment, which abolished slavery, depended on the approval of a
number of Southern legislatures then subject to military Reconstruc-
tion.* Whether those legislatures could consent to a constitutional
amendment on behalf of their states seems questionable. However one
judges that issue, ratification of the Fourteenth Amendment, which
includes the Equal Protection Clause, occurred only as a result of
manifest coercion.” After ten Southern states had rejected the
Fourteenth Amendment, Congress insisted that they must ratify it
as a condition of regaining their representation in Congress. Given
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the compulsion, some argue that the Fourteenth Amendment’s “rat-
ification” failed to meet constitutional standards.

In discussing the lawfulness of the Constitution’s ratification, I
have inserted the words “arguable” and “arguably” at several points.
Constitutional scholars have made clever cases supporting the law-
fulness of both the Constitution’s ratification and the processes that
produced the Thirteenth and Fourteenth Amendments.” For present
purposes, however, we have no need to dig deeper into legal techni-
calities involving the remote past. Even without doing so, we can
recognize that the difficulty with predicating the Constitution’s
current authority on its lawful ratification hundreds of years ago is
not just historical but also both practical and conceptual. Merely
contemplating that the entire Constitution might be adjudged in-
valid based on the terms of the Articles of Confederation or state law
in the eighteenth century, or that the current validity of the Thir-
teenth and Fourteenth Amendments depends on the outcome of
debates about events during Reconstruction, should bring out the
crucial point: nothing of practical, legal consequence hinges on the
historical arguments.

The ultimate measure of legality in our legal system—as in any
other—inheres in currently accepted standards for identifying past
events as possessing legal authority. In 1787 and 1788, it was ques-
tionable whether the prescribed process for ratifying the Constitu-
tion was legally legitimate. In the minds of some, the doubtful
legality bore on whether the draft Constitution, if adopted, could
succeed in establishing a legally and sociologically legitimate gov-
ernment. Significantly, however, the answer to those questions did
not come through decisions by the Supreme Court or any other tri-
bunal. It came from widespread public acceptance of the new
Constitution as legally valid by the American people and their
chosen political officials. Correspondingly, what ultimately matters
today—Ilegally as well as practically—is that nearly everyone con-
tinues to accept the Constitution, including the Thirteenth and
Fourteenth Amendments, as valid, binding law.?

A thought experiment will further illustrate the point that the
foundations of constitutional legality inhere in current practices of
accepting past actions and decisions as legally authoritative. Imagine
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that another revolution, analogous to the one that began in 1776,
were to occur in the United States. The Constitution would lose its
status as law if enough people ceased to accept it as a legitimate au-
thority, just as the British Parliament and King ceased to be legiti-
mate legal authorities for the colonies when the colonists threw off
their rule, whether legally or illegally. This result would occur even
if we assume that the current Constitution was validly ratified under
preexisting law. The validity of the Constitution’s ratification under
preexisting law is neither a necessary nor a sufficient condition for its
legal authority today or in the future. Sociological legitimacy with
relevant constituencies—a concept defined in Chapter 1—ultimately
plays the determinative role.

As is generally true with sociological legitimacy, the Constitution
did not enjoy unanimous acceptance in 1788. Nor does it possess le-
gitimacy in the Weberian sense—meaning a belief that it ought to
be obeyed—in everyone’s eyes today. To point only to the most ur-
gent ground for resistance in 1788, a Constitution that contemplated
the race-based bondage of some (nearly 20 percent of the population,
according to the 1790 census) could not plausibly have enjoyed unan-
imous acceptance. Nevertheless, when enough people embraced the
Constitution as the operative framework of government, there was
no need for further questioning whether its ratification satisfied prior
law. Its sociological legitimacy gave it legal legitimacy, at least in a
minimal sense.”

"This blunt statement about the relation of the Constitution’s legal
legitimacy to its sociological legitimacy deliberately skirts many
complexities. In particular, in asserting that the Constitution enjoys
legal legitimacy because it is “accepted,” I mean to elide, for now, the
questions (to which I shall return) of exactly what needs to be
accepted and by whom for the Constitution to enjoy its lawful
status. In his jurisprudential classic The Concept of Law, H. L. A.
Hart suggested that for a legal system to exist, government officials
must embrace shared legal norms—such as those embodied in the
Constitution—as providing reasons for action and grounds for crit-
icism and self-criticism.'? “The ordinary citizen,” he wrote, “mani-
fests his acceptance largely by acquiescence.”!

Once the Constitution is accepted as legally valid, an additional
basis for assessing claims of legal validity and legitimacy obviously
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exists. The legal legitimacy of governmental actions will typically
depend on their conformity with constitutional norms. As is illustrated
by the Constitution itself, however, not all legally valid authority
needs to be or even could be derived from more ultimate, purely
legal norms. If embrace and acceptance confer legal validity on the
Constitution, they might also confer legal validity on norms that
supplement, or qualify, or even partially displace the written Con-
stitution.”” For example, we can imagine that the Thirteenth and
Fourteenth Amendments would be legally valid, due to the funda-
mental and presently unshakable status of their acceptance, even if
they were not otherwise validly enacted within the terms of Article V.
In other words, both public officials and overwhelming majorities of
the public might agree that the fundamental law of the United States
consists of the original written Constitution, of all amendments sub-
sequently enacted pursuant to Article V, and of the Thirteenth and
Fourteenth Amendments, regardless of whether their enactments
satisfied Article V.

It may seem unsettling to trace the foundations of our constitu-
tional order to nothing more solid than a vague, potentially amor-
phous, and irreducibly contingent phenomenon of sociological
acceptance. But if it is unsettling to recognize that legal validity and
legitimacy can depend on sociological legitimacy, so recognizing can
also provide inspiration. It highlights the role and responsibility of
each successive generation, including our own, in maintaining and
possibly reshaping the constitutional order. Our acceptance may be
active or sheeplike, but we cannot plead that the Framers rule us ty-
rannically from the grave. Even if we think that we as individuals
have no choice as a practical matter but to go on with the Constitu-
tion that the Framers left us, we should direct our complaints, if we
have them, more at contemporary Americans who uphold the con-
stitutional order than at those who established it.

A Practice-Based Theory of Law

By insisting that the foundations of our constitutional order lie in
sociological phenomena of acceptance, I endorse the basic tenets of
a practice-based theory of law in the sense of “practice” in which
philosophers sometimes use that term. So employed, it refers to
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activities that are constituted by the convergent or overlapping
understandings, expectations, and intentions of multiple partici-
pants.® Chess is a practice in this sense, as is baseball. So are
promising, speaking English, and joke telling.

Philosophers often say that practices have a necessary connection
with, or are constituted by, rules.!* The rules of chess constitute the
game of chess. The rules of baseball give a point to the hitting and
throwing of balls that would otherwise be unintelligible. Sometimes,
as with chess and baseball, the constitutive rules of practices are
clearly set out in propositional form. In other practices, the perti-
nent “rules” are rules only in the sense made famous by the philos-
opher Ludwig Wittgenstein: the term marks the existence of a shared
and often tacit understanding among some relevant group concerning
how to “go on” in ways that will be acknowledged by other mem-
bers of the group as appropriate or correct.” What makes a remark
a joke—or not a joke? Within a community, there is likely to be sub-
stantial convergence in judgment, and if I am asked to tell a joke,
then I follow the rules of joke telling insofar as I conduct myself in
accordance with shared if tacit norms that count as “rules” in the rel-
evant sense. In doing so, I must hold myself open to the possibility
that I have failed to conform to the standards that I set out to sat-
isfy: maybe my intended joke failed utterly, reflecting a lack of true
understanding of the practice in which I meant to engage.

American constitutional law is a practice in this sense, constituted
by the shared understandings, expectations, and intentions of those
who accept the constitutional order and participate in constitutional
argument and adjudicative practices. It is crucial to recognize, more-
over, that the relevant understandings and expectations go far be-
yond knowledge of the linguistic meanings of the Constitution’s
words and the history of its drafting and ratification. To take a rela-
tively simple example—which I shall actually oversimplify in order
to avoid becoming hopelessly bogged down—Iet us imagine that
someone asks me whether a state law that forbids flag burning or
nude dancing is constitutionally valid. Although the Constitution
written in 1787 and formally amended since then undoubtedly fur-
nishes a touchstone, I cannot reliably appraise the challenged law’s
legal status and effects without also knowing a good deal about widely
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shared rules, practices, precedents, and assumptions that bear on
proper constitutional interpretation in the present day. Among the
relevant assumptions and precedents would be these:

Although the First Amendment says that “Congress shall make no
law . . . abridging the freedom of speech,” the Supreme Court has
held, and nearly everyone accepts, that the Due Process Clause of
the Fourteenth Amendment, which was ratified in 1868, “incorpo-
rates” the First Amendment (along with most other provisions of the
Bill of Rights) and thus makes it applicable against states.!® As a re-
sult, state laws are subject to scrutiny under the First Amendment,
even though the First Amendment does not say so. If someone else
were to object that the Fourteenth Amendment is not a valid part of
the Constitution because its purported ratification was coerced, I
need to know that virtually no one will take this argument seriously.
Almost everybody will think that history has settled the matter. It
also matters that nearly everyone, centrally including the Supreme
Court, now understands that the First Amendment guarantee of
freedom of speech extends to some forms of “expressive conduct,”
not just to pure speech; that the Court has rendered specific rulings
that flag burning is a form of expression the prohibition of which
triggers the most demanding form of judicial scrutiny but that a pro-
hibition against nude dancing can be justified pursuant to less ex-
acting standards; and that nearly everyone accepts, as the Supreme
Court insists, that rulings by the Justices bind lower courts.” It might
also be relevant, however—as nearly all informed participants in con-
stitutional practice would agree—that the Justices were narrowly
divided in their decisions about the protected or unprotected status
of flag burning and nude dancing and that the Court itself could
imaginably reconsider its rulings in a future case.!”® As I said previ-
ously, moreover, these recitations barely scratch the surface. Nearly
all lawyers and judges have attended law schools in which a central
aspect of the educational mission involves “distinguishing cases” and
other techniques of legal reasoning.

The significance of these points about the nature and elements of
American legal practice runs deep. Insofar as constitutional adjudi-
cation is a practice, situated in the broader practice of American law,
the most fundamental governing rules—including those supplying
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the ultimate criteria for determining what the Constitution means
or requires—are necessarily rooted in social facts involving the be-
haviors, expectations, and attitudes of participants in those practices.
The intentions of past generations, and even the purportedly plain
meaning of the constitutional text, matter only insofar as currently
prevailing norms make them relevant. Think again of the First
Amendment, which today binds both the states and the president,
even though it “plainly” begins with the words “Congress shall make
no law.”

Moreover, if the foundations of our constitutional order lie in ac-
ceptance, acceptance is not limited to the written Constitution. It
could not be. We also need shared assumptions about the nature of
proper legal interpretation. The Constitution does not, and could
not, contain adequately determinate rules for the process of constitu-
tional interpretation. Even if the Constitution attempted to provide
such rules, as it mostly does not, questions could always arise about
how those rules should be interpreted.”” Rules for the interpretation
of constitutional rules might then seem necessary, but they could not
be sufficient: a naively puzzled or a skeptical person could always ask
what rules of interpretation to use in interpreting the interpretive
rules. At some point, we would need to end the regress through reli-
ance on shared understandings that are more tacit and foundational.
At the limit, shared understandings of this kind may ground our ca-
pacities to communicate through language in the first place. Insofar
as they exist, such understandings are necessarily external to the
Constitution and to formal rules of legal interpretation.

In the most widely embraced practice theory of law, Professor Hart
referred to the criteria that officials and especially judges apply in
identifying what the law is and means—including, for example, many
of those that I invoked earlier in discussing the constitutionality of
state prohibitions against flag burning and nude dancing—as “rules
of recognition” that he suggested could be traced to a master “rule
of recognition.”?® His basic idea involved the convergence of judicial
and other officials in recognizing what is law and what is not and
what the law requires.

Although accepting the basic Hartian idea that the foundations of
law lie in acceptance, we should elaborate on (and perhaps par-
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tially qualify) the Hartian picture in several ways. First, we should
recognize—as Hart himself came to do—that the concept of a
“rule,” as it functions in the technical idea of a rule of recognition,
can easily prove more misleading than illuminating.?! We would do
better to speak of practices of recognition.?? As Hart himself later
made explicit, he did not mean to imply that judges and legal offi-
cials who practiced or applied rules of recognition could necessarily
state the rule or rules to which they conformed or that they would
necessarily agree with each other’s attempts at articulation.?? Rather,
in the formulation of a source that Hart cited approvingly, “the test
of whether a man’s actions are the application of a ruleis . . . whether
it makes sense to distinguish between a right and a wrong way of
doing things in connection with what he does.”**

Second, in describing American constitutional law as a practice
that is constituted by the shared assumptions and understandings
of those who participate in it, we should recognize that American con-
stitutional law is a relatively fluid and open practice and that, in
particular, it opens at a number of points into the domains of
moral, political, and prudential judgment. Practices can be more or
less open or closed.” In relatively closed practices, such as chess or
baseball, the constitutive rules can be stated more or less exhaus-
tively, they are more or less fixed, and they are highly determinate. In
open practices, by contrast, it will be less possible, even in principle,
to furnish a comprehensive list of the pertinent rules or standards,
which may evolve over time. And if decision making within a relatively
open practice invites the exercise of moral or political judgment, then
issues arising within the practice will, to that extent, understandably
occasion ideologically related controversy.

Any descriptively plausible account of American constitutional
practice must acknowledge its partial openness to or reliance on
moral and political criteria of sound decision making.?® No other
credible way exists to account for the extent of ideologically based
division between judicial liberals and conservatives that our practice
exhibits—for example, about whether the Constitution includes
or should be interpreted to include abortion rights, or about whether
Congress can validly require people who do not want health insur-
ance to buy it anyway. In some cases, knowing how to “go on” within

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

92 LAW IN THE SUPREME COURT

the practice may include knowing how and when to incorporate
moral and political judgment into otherwise indeterminate processes
of constitutional analysis—even though we have to expect that the
resulting conclusions will prove controversial. If so, it is possible for
the Justices of the Supreme Court to share practices of recognition
or criteria of legal validity, and for them further to agree that they
must make practical judgments in resolving otherwise disputable
cases, without agreeing on the outcomes of such cases.

Third, we need to recognize that the practices of Supreme Court
Justices in ascertaining what the Constitution means or requires are
nested among the recognition practices of other officials.?” This nest-
edness manifests itself in various respects. Ordinarily, other offi-
cials accept that the dictates of the Justices authoritatively determine
what the law is. At the very least, officials usually feel obliged to obey.
But there may be extreme cases in which other officials would not
accede to the Justices’ rulings. I shall pursue this theme further in
Chapter 5. Although the issues here are complex, we should not as-
sume that the Justices’ practices of recognition are or could be sealed
off from the practices of other relevant constituencies.

Fourth, although the Supreme Court’s most fundamental inter-
pretive standards and practices tend to be relatively fixed, interpre-
tive norms, understandings, and expectations can shift over time.?8
As becomes obvious every time a vacancy on the Supreme Court
emerges, presidents and senators have their own rough-and-ready
standards for determining what the Constitution means or requires,
and they routinely seek—through their nominations and confirma-
tion votes—to alter the Court’s practices and standards, at least at
the margins. As history demonstrates, shifts in the balance of power
on the Court can have profound effects in unsettling and then some-
times resettling norms of interpretive practice. Transformation has
happened before. It could happen again. This is a phenomenon that
any practice-based theory of law, and in particular of constitutional
law in the Supreme Court, must explain, rather than deny.?’ The
consequences can be huge.
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Law, Argument, and Disagreement

Looking at the foundations of constitutional law as potentially
shifting and as subject to dispute in some cases, we might easily fall
into either of two errors. First, we might think that American con-
stitutional law is not really law at all in any meaningful sense, or at
least that there is no real constitutional law in the Supreme Court.
In order to appraise this possibility, we need to clarify its presuppo-
sitions and entailments. No sensible person has ever thought that all
of the “rules” of constitutional law could be written down, or that
they brook no disagreement, as we might imagine to be the case with
the rules of chess. If we want to know whether there is law in the
Supreme Court, the question is not whether the Justices sometimes
have competing views of what the law requires but whether there is
enough convergent agreement to support the conclusion that the Jus-
tices feel bound by, and seek to obey and enforce, legal rules in the
relevant sense: Do they recognize, endeavor to comply with, and seek
to hold each other to norms of proper conduct that define their and
others’ legal duties? Available evidence warrants an affirmative
conclusion.

Given the nature of the Supreme Court’s docket, we should feel
no surprise that the Justices divide frequently when it comes time to
decide the cases that they agree to hear. Disagreement is virtually
inevitable in light of what political scientists call “the selection ef-
fect.” Under modern statutes, the Supreme Court has almost com-
plete discretion in deciding which cases to review from among the
more than eight thousand per year that parties ask them to hear.*°
But the Justices’ principal job is to resolve hard cases about which
reasonable people disagree. With the Justices’ docket made up of the
legally hardest and most divisive cases, their frequent divisions in
those cases do not support the conclusion that no law governs the
Supreme Court. Insofar as many if not most legal matters are con-
cerned, there is no reason to doubt that the Justices are as law bound
and as agreed about what the law requires as are the rest of us.

One indicator of the relevance of law in the Supreme Court
emerges from the Justices’ evident convergence of judgment in the
myriad of cases that they choose not to hear and, perhaps more
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importantly, in the numberless possible cases that no one ever would
think to bring. With regard to these cases, there is every reason to
believe that the Justices recognize what the law requires and behave
accordingly. By all appearances, the Justices, just like the rest of us,
know without needing even to think about it that elections for pres-
ident must occur every four years and that all of the powers that we
associate with the presidency accrue to the winner. They similarly
agree unanimously that nearly all of the laws enacted by Congress and
the state legislatures are constitutionally valid. Sophisticated con-
stitutional analysts though they are, the Justices take it for granted as
much as the rest of us that speed limits on the highways do not vio-
late anyone’s constitutional rights. They know they lack constitu-
tional grounds to reject most if not all of the laws that they disagree
with. They might think taxes either too high or too low without
imagining that the statutes they dislike are constitutionally defec-
tive. In short, for the most part, the Justices concur about how best
to go on. In most actual and hypothetical cases—including the num-
berless “easy” cases that never get brought because their outcome
would be beyond serious dispute—there will be no question con-
cerning what the applicable constitutional rules, standards, or prac-
tices of recognition require.’!

The Justices’ practice in selecting cases also reveals a good deal.
In exercising their discretion concerning which cases to review, the
current Court invariably chooses fewer than one hundred per year,
even though the Justices could, and in the past sometimes did, elect
to decide many more. For the most part, the lower courts are not
confused about the constitutional rules that they must apply, and the
Justices evidently agree that the lower courts have identified the ap-
plicable rules or tests correctly. Seeing no reason to intervene in the
vast majority of cases, the Justices normally agree to review only is-
sues of exceptional importance or those about which lower courts
have come to divergent conclusions.*

The scope of agreement among the Justices grows especially note-
worthy when we recognize that many of the issues on which they
concur unanimously today once provoked strident disagreement.
These include such issues as whether the Constitution bars race
discrimination in the public schools, whether Congress can validly
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establish a Social Security system, and whether paper money is con-
stitutional in light of a provision of Article I that empowers Congress
to “coin” money but makes no reference to paper currency. At one
point in the past, the Court’s precedents either established or sug-
gested negative answers to all of these questions.?® Today, the relevant
precedents give affirmative answers from which not a single Justice
has signaled any disposition to dissent.

Even when the Justices agree to hear a case, moreover, close and
angry divisions mark the exception, not the norm. From the 1940s
to the present, the Justices have decided an average of approximately
4o percent of their cases by unanimous vote.**

A second error into which we might fall is that of thinking that
where agreement among the Justices ends, the law—as defined in
practice-based terms rooted in acceptance—necessarily runs out.
This need not be so. As I emphasized previously, the Justices can
share standards that call for the exercise of moral or practical judg-
ment in some cases yet disagree about what good judgment requires.
In addition, we should not discount the possibility of simpler forms
of error in correctly identifying and applying substantive and inter-
pretive rules. To put the same point only slightly differently, only
the truly fundamental or ground-level rules, standards, or practices
of recognition depend for their validity on the sheer sociological fact
of their acceptance. Disagreement about less fundamental matters
may sometimes result from legal mistakes, including by the Justices.

Think of Plessy v. Ferguson, the notorious 1896 case in which the
Supreme Court held by eight to one that state-mandated segregation
in public transportation (and, by implication, in public education) did
not offend the Equal Protection Clause. At the time, it appears that
nearly everyone regarded the case as an easy one, rightly decided by
the Justices.*® The sole dissenting Justice, John Marshall Harlan,
stood as an outlier at the time of the case’s decision. Today, nearly
everyone thinks that Harlan was right and that the opposing con-
sensus was wrong, based on rules of recognition that applied to the
case even at the time of its decision.”’” As psychologists recurrently
demonstrate, a variety of cognitive biases, often reinforced by socially
entrenched expectations, can lead to demonstrable mistakes in rea-
soning, including in legal analysis.*® Today, nearly everyone can see
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the fallacies of the Plessy majority’s credulous denial that “the en-
forced separation of the two races stamps the colored race with a
badge of inferiority,” followed immediately by its explanation that “if
this be so, it is . . . solely because the colored race chooses to put that
construction upon it.”** As Charles Black memorably wrote, at this
point in the Court’s opinion, “the curves of callousness and stupidity
intersect at their respective maxima.”*’ Put less memorably, the Jus-
tices’ rationale for decision was utterly indefensible.

"The realization that the Justices can err in the application of legal
norms binding on them may give us a quasi-paradoxical picture of
the rules, standards, or practices of recognition that apply in the
Supreme Court. But the picture is only quasi-paradoxical, not en-
tirely so. From a purely sociological point of view, there is no escape
from the dependence of all claims of legal validity and legitimacy on
sociologically dominant understandings and expectations. For
many purposes, the correct answer to the question whether stat-
utes requiring racial segregation were legally valid in the United
States in the immediate aftermath of Plessy v. Ferguson would be yes.
But when we adopt a legal perspective or point of view, the deepest
assumption of our constitutional arguments, embraced by all who
argue in good faith about what the Constitution means or requires,
is that a majority or even all of the Justices can make mistakes both
about how best to formulate the norms of our constitutional order
and about how those norms apply to particular cases.

Practice-Based Rules in the Supreme Court

If we accept that legal standards apply in the Supreme Court, and
that the Justices have meaningful disagreements when they differ
about what the Constitution requires—that it is not just a matter of
their making up the rules for themselves as they go along—then it
becomes our challenge to identify some of the most pertinent,
practice-based rules or standards of recognition. In embarking on
this task, we should have realistic expectations. On the one hand, we
should expect to be able to account for the very wide-ranging agree-
ment among the Justices that manifestly exists. Across a vast range
of cases, they converge in their judgment about what the Constitu-
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tion requires or permits. On the other hand, we must expect the ap-
plicable rules or standards to permit reasonable disagreement in
their applications to some issues. As I have emphasized, reasonable
disagreement in constitutional law is a phenomenon to be explained,
not elided or denied. In the apt formulation of the legal philosopher
Ronald M. Dworkin, American constitutional law is a deeply “argu-
mentative” practice.! Relatedly, we must be prepared to accept, for
now-familiar reasons, that the applicable rules or standards at least
permit, and possibly require, the Justices to resolve reasonable in-
terpretive uncertainties based on partly normative criteria. (Chapter 7
will consider the possibility, which I put aside for now, that the Jus-
tices might be Cynical Realists who conduct their arguments in bad
faith.)

Throughout, we must aim to identify what the Justices do from a
sense of obligation, not mere habit or convenience. Historical prac-
tices or decisions that triggered sustained criticism from the legal
profession, and from which the Court’s subsequent retreat might
signal the learning of a lesson, are also relevant.*

In setting out to identify what counts as “going on” in accordance
with the constitutive standards of constitutional adjudication in the
Supreme Court, I must proceed selectively. Those who have tried to
make lists of legally valid “canons of interpretation” have compiled
scores or even hundreds of entries.* My aim here is similar to theirs
in one way: it is to give relatively explicit formulation to widely shared
tacit understandings. The validity of the proposed, articulated rules
must be tested against practice and against others’ efforts to exca-
vate the implicit norms to which practice conforms. In comparison
with those who have compiled lists of interpretive canons, however,
my aspiration here is more nearly architectonic: I hope to distill only
a relative few of the implicit rules or standards of constitutional prac-
tice as they apply in the Supreme Court, with the aim of identifying
some of those that have the greatest organizing, predictive, and ex-
planatory power. Others would undoubtedly produce different, pos-
sibly better, lists. But their improvements would not demonstrate
the utter failure of my effort. My relatively modest aim is to determine
whether, and, if so, to chart roughly how, “it makes sense to distin-
guish between a right and a wrong way of doing things in connection
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with” constitutional adjudication by the Justices of the Supreme
Court.™

Any of my proposed formulations could, in principle, be challenged
on the ground that it fails to conform to a putatively more funda-
mental rule. In my view, the challenges of this kind ought to fail. To
explain why would require a deep immersion in controversial matters.
Here, my hope is that many of those who might differ with me
on some of those controversies will agree, nevertheless, that I have
offered good approximations of seven relatively fundamental rules
practiced by the Supreme Court that are not inconsistent with even
more fundamental rules of constitutional practice that are also vali-
dated by acceptance. Proceeding in this somewhat rough-and-ready
way, I shall make no pretense of assigning my distilled rules of Su-
preme Court practice either lexical priorities or comparative weights.

With all of these caveats, here are seven relatively architectonic
rules of constitutional practice that constitute law binding in the
Supreme Court:

First, the Justices must acknowledge the paramount authority of
the Constitution in all cases. The Supreme Court’s authority derives
from the Constitution. By nearly unanimous consensus, the Justices’
rulings must permit explanation as mandated by or consistent with
the meaning of the Constitution and the authority that the Consti-
tution assigns to the Court. I know of no case in which the Justices
have ever suggested that they could reach a decision contrary to the
Constitution’s requirements.

Although the rule that assigns paramount authority to the Con-
stitution is truly fundamental, we should not overestimate its rigidity.
In ways that previous chapters have signaled, the Constitution
requires interpretation.

Second, although the Justices must treat the Constitution as a le-
gitimate and binding authority, they must sometimes choose from
among multiple candidates to furnish the Constitution’s most legally
salient meaning in a particular case, as described in Chapter 2. Sig-
nificantly, these candidates can include reasonable meanings—when,
for example, the Court reads categorical language as having implied
exceptions for cases involving “compelling” state interests—and
precedential meanings. As I noted in Chapter 3, every Justice in
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Supreme Court history appears to have assumed a power and obli-
gation to adhere to some prior Court decisions that he or she believed
to have been initially erroneous.

Some think that a preference for precedential meaning over
original meaning is inconsistent with the idea of written constitu-
tionalism.® But it is not. As the Justices’ practices of recognition
implicitly recognize, if the Constitution is law because it is accepted
as such, we need to ask if there are other legal norms that are valid
for the same reason. Second-order rules of interpretation—not all
of which can be derived from the Constitution itself—are prime
candidates to achieve legal validity based on the sociological phe-
nomenon of their acceptance or their coherence with other widely
accepted norms.

Third, the Justices should maintain reasonable stability in consti-
tutional doctrine, even when the doctrine—as judged by criteria un-
related to interests in stability—is less than optimal by their lights.*6
"To begin with a well-known example, a majority of the Justices who
were sitting on the Supreme Court in 2000 would almost surely have
liked to rewrite the Miranda warning, or even eliminate it, if they
could have begun constitutional adjudication anew.*’ But of course
they could not. So acknowledging, a strong majority affirmed
Miranda’s continuing validity in Dickerson v. United States, “whether
or not we would agree with Miranda’s reasoning and its resulting
rule, were we addressing the issue in the first instance.”*®

The same point holds even more powerfully for some Justices who
may believe that the country and the Supreme Court took a wrong
turn, decades ago, when it began to accept the constitutional per-
missibility of vast federal welfare and regulatory bureaucracies that
the Founding generation could never possibly have contemplated.
The normative pressure to adhere to past decisions becomes espe-
cially great when large portions of the public have come to rely on
the programs or policies that such decisions validated. (Think of the
chaos that would ensue if the Supreme Court were to hold today that
paper money or Social Security is unconstitutional.)*’

Fourth, the Justices have an obligation not only to maintain sta-
bility insofar as it exists but also to give weight in their decision
making to an interest in establishing law that gives reasonably clear
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guidance for the future. In one manifestation of this obligation, the
Justices sometimes compromise their personal views about what
would be constitutionally best in order to agree on majority opinions
that create clear, settled law. As a matter of second best, a decisive,
readily comprehensible, and tolerable resolution of a constitutional
issue is often preferable to a state of continuing confusion among
the lower courts and the population more generally about what the
Constitution requires or permits.

"The Justices have further acknowledged an obligation to make rea-
sonable efforts to achieve legal clarity by crafting or constructing a
number of relatively determinate doctrines to implement vague con-
stitutional language.’® In the 1960s and 1970s, for example, the
Justices devised the now-familiar strict scrutiny test under which
statutes that discriminate on the basis of race or religion will be
deemed invalid unless “necessary to promote a compelling govern-
mental interest.”! The Court has crafted, and adhered to, a number
of comparable tests to enforce the First Amendment guarantee of
free speech, the Due Process Clause, and many other constitutional
provisions.*?

Fifth, although an important standard calls for the Justices to keep
the law reasonably clear and settled, the obligation to maintain stable
understandings does not hold when sufficiently powerful legal or
moral considerations call for a different course. Although the Jus-
tices obviously regard it as more important for many issues to be re-
solved than for them to be decided correctly, all agree that some
prior errors should be corrected, some decisions overruled, and some
doctrines revamped (even if they disagree concerning which ones).
In talking about when the Supreme Court will overrule its own pre-
cedents, the Justices often recite a multifactor test (a representative
formulation of which is quoted in the endnotes) that relies heavily
on such mundane considerations as whether a decision has proved
unworkable in practice and whether more recent cases have under-
mined its premises.’

We should take the test that the Court recites with a grain of salt.
If read literally, it may obscure the central consideration, which in-
volves the egregiousness of the alleged error—as measured in both
moral and legal terms—as well as the costs of correcting it. Brown v.
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Board of Education is now an unshakable precedent, even though many
believe that it deviated from the best account of the original public
meaning of the Equal Protection Clause, because Brown’s technical
legal error—if it committed one—advanced rather than retarded
substantive moral justice. Even if the Court’s decisions upholding
Social Security could be shown legally erroneous as an original
matter, the costs of invalidating it would be too great. By contrast,
Roe v. Wade will remain controversial and potentially vulnerable to
overruling as long as some Justices and a substantial segment of the
American public believe that abortion is murder.

Sixth, the capacity of what Chapter 3 described as T2 authorities
to control outcomes depends on forward- as well as backward-looking
considerations. Roughly speaking, I would say that in cases in which
the T2 historical settlement of an issue by practice or precedent is
reasonably just and practical, Justices normally will and ought to ac-
cept it even if the best evidence of the original public meaning
points to a contrary conclusion. By contrast, if a T2 authority pro-
duces a result that is not reasonably just, and if evidence of Tt
meaning points to a better outcome as measured by forward-looking
criteria, then the Justices will and should reconsider the question of
the T2 authority’s constitutional validity.

Seventh, and more generally, the Justices should resolve doubts
about proper interpretations and priorities of authority in light of
both backward- and forward-looking legitimacy concerns. To put the
point only slightly differently, the rules or standards of recognition
that apply in the Supreme Court authorize and sometimes require the
Justices to make partly moral judgments about which authorities to
treat as controlling, consistent with the premise that precedential or
interpreted meaning is a permissible sense of constitutional meaning.
In cases of reasonable moral disagreement, we need to expect that
the Justices may disagree morally.

If the foregoing sketch is even approximately correct, then the
rules or standards of recognition that apply in the Supreme Court
establish a framework for normative decision and, in some instances,
for normative “bargaining” among the Justices.”* In many disputed
cases, the Justices must decide how best to go on in light of reason-
able disagreements and sometimes competing desiderata. Once
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again, however, it would be a mistake to regard the framework within
which the Justices operate as entirely malleable. If tempted by that
conclusion, we should think back to the very broad set of issues con-
cerning which the Justices agree unanimously in their judgments.

On any particular point or at any particular time, the unanimity
may be contingent, for reasons that I have explained. Applying the
partly open-ended standards of recognition that I have sketched, a
new Justice might conclude that the Court should unsettle a matter
that all Justices previously agreed should be regarded as settled. In
the early years after Justice William Rehnquist joined the Supreme
Court in 1972, he frequently filed solitary dissents, adopting posi-
tions that others found outlandish.”® Eventually, largely as a result
of new appointments, the Court moved substantially in his direc-
tion.’® Justice Antonin Scalia sometimes played a similar role and
achieved a similar effect.’’” Today, Justice Clarence Thomas stakes
out deliberately iconoclastic positions on some issues.”® Overall, how-
ever, shared assumptions and expectations predominate. If one
examines the totality of the Justices’ decisions—including their
patterns of criticizing other Justices for reaching contrary conclu-
sions—it is hard not to acknowledge that the Justices attempt both
to adhere to and to enforce shared norms of recognition, even if
they disagree about how those sometimes indeterminate norms are
best formulated, interpreted, or specified. For Justices who accept
that such norms exist and who seek to identify and conform to them,
those norms, in turn, help to make the idea of law that is binding
in the Supreme Court not only intelligible but also functionally
important.

Transitional Clarifications

I should conclude with three points of clarification concerning the
limits of the argument that I have offered in this chapter. First, in
emphasizing the nature and importance of law in the Supreme Court,
I'in no way mean to deny the human, psychological dimension of the
Justices’ decision making. The Justices are people, like the rest of us.
Quirks of personality, resentments, and jealousies may matter to
their legal analysis in some cases or on some points.
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A Justice’s race or gender may affect his or her judgment in subtle
or not-so-subtle ways. The same may be true of religion. In the his-
tory of the Supreme Court, some Justices have famously disliked, re-
sented, or even hated one another.*” It is by no means unimaginable
that jealousies and dislikes affected the positions that some adopted.

Beyond matters of personal affection and disaffection, the Justices
need to engage actively with each other’s opinions. Among other
things, it is their job to try to find common ground in blending con-
tinuity with change in legal doctrine and in formulating tests to be
applied by lower courts and other officials.®® Accordingly, what a Jus-
tice ought to do will depend in part on the accident of what her
changing cast of colleagues thinks at any particular time.

But this, again, is not to say that the Justices are or ought to be
politicians in robes, always ready to compromise to pick up a needed
vote. 'To take just one example, in the year that I spent as a Supreme
Court law clerk in 1981-1982, I never observed even a single incident
of vote trading among the Justices. More systematic and historical
studies corroborate strict adherence to the norm that I observed.®!
However tempting it might have been for a Justice who cared greatly
about the outcome in case A but little about case B to have swapped
votes with another Justice whose preferences were reversed, institu-
tional norms flatly forbade such conduct. As I have emphasized, con-
stitutional adjudication in the Supreme Court is a practice with
distinctive rules and standards.

Second, although I have focused on law and constitutional adju-
dication in the Supreme Court, much of my analysis—both in this
chapter and throughout the book—applies to lower courts as well.
Many Western democracies vest responsibility for all constitutional
adjudication in a single constitutional court. In the United States,
nearly all constitutional litigation begins in lower courts.®? Like the
Supreme Court, lower courts must recognize the Constitution as
paramount law and also must interpret it. In doing so, moreover,
lower court judges face both backward- and forward-looking de-
mands of legally and morally legitimate decision making that are sim-
ilar to those that exist in the Supreme Court. Nevertheless, there is
one signal difference, which has led me to focus both this chapter
and the book predominantly on the Supreme Court. Unlike the
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Supreme Court, all lower courts must accept the Supreme Court’s
prior rulings as categorically binding on them, however erroneous
they believe those rulings to be. To offer just one vivid example, if
Roe v. Wade were ever to be overturned, only the Supreme Court
could effect the overruling. Because the Supreme Court can over-
rule or modify its precedents if it chooses to do so, it has a partially
distinctive role in declaring, developing, and revising the constitu-
tional law of the United States.

Third, in arguing that legal norms apply in the Supreme Court,
and that they structure and sometimes determine the Justices’ deci-
sion making, I have not yet responded directly to skeptical critics who
maintain that, for all practical purposes, the Justices stand above the
law, even if the law theoretically binds them. A familiar version of
that position posits that in the absence of coercive enforcement
mechanisms, no real law exists. Absent an enforcer, the argument
continues, the notion of law in the Supreme Court is the functional
equivalent of tennis without a net. Chapter § takes up issues involving
the actual and possible enforcement of the Justices’ legal obligations.
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Constitutional Constraints

CuaPTER 4 TALKED about law in the Supreme Court, but it did not
discuss in any depth the problem of how that law might be enforced.
Charles Evans Hughes, who would later serve as Chief Justice of the
United States, once remarked that “the Constitution is what the
judges say it is.”! If there is no way to enforce the Constitution against
the Justices, and if they are thus practically unconstrained, then talk
of rules of recognition or other law that theoretically applies to them
may seem naive.” This chapter therefore takes up the topic of con-
stitutional constraints on governmental officials, signally including
the Justices of the Supreme Court.

In thinking about the constraints to which the Justices are subject,
I shall generally follow an approach that James Madison suggested
in The Federalist No. 51, which discusses the need to supplement
constitutional norms—or standards to which officials ought to con-
form in recognition of the Constitution’s legitimate authority—
with constraints arising from checks imposed by others.? I refer to
the latter as “external constraints,” the former as “normative con-
straints.”* I consider external constraints before describing and ap-
praising normative constraints, largely because a number of observers
question whether “merely” normative constraints could have any
practical potency in restraining the Justices.

105
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First, however, we need to explore what it means for the Consti-
tution to “constrain” the Justices. This is not so easy a question as
one might think. Approaching it, we might be tempted by skeptical
questions about how words on paper or “parchment barriers” could
ever constrain anyone. Upon analysis, however, the thought that the
Constitution might fail to constrain the Justices, and thus leave them
free to say that the Constitution means whatever they might wish,
proves practically unimaginable. To be a Justice of the Supreme
Court is to serve in an institution that is constituted by the Constitu-
tion and, as a result, almost necessarily constrained by constitutional
rules and by other institutions—including Congress, the president,
and the electorate—that the Constitution also creates and empowers.’
To be a Justice is different from being president or a member of Con-
gress. If the Justices sought to take over the functions of presidents or
Congress, or if they ignored or denied the president’s or Congress’s
lawful powers, they would bump immediately into a myriad of prac-
tical and political, as well as legal, impediments. When we grasp this
obvious point, we may fear that the question whether the Constitu-
tion constrains the Justices has somehow slipped away from us, even
though there must surely be something to it.

In order to think about whether the Constitution meaningfully
constrains Supreme Court Justices, we need to consider the relation-
ship between constitutional rules, including rules of recognition,
on the one hand, and the Justices’ goals and motivations, on the other
hand.’ The Justices undoubtedly possess some goals that have little
or nothing to do with law and that might even run contrary to it.
For example, they might like to become richer and more famous or
to advance their political preferences. Focused on concerns of this
kind, we might imagine that a central function of the Constitution
is to constrain the Justices by stopping them from doing what they
would want to do in the absence of constitutional obstacles.

There is undoubtedly a nugget of truth here. We will need to come
back to it. We will go wrong at the outset, however, if we imagine
that the Constitution most fundamentally constrains the Justices in
the same way that laws against murder constrain those who would
otherwise commit homicides. In the absence of laws forbidding
murder, people would have the same power to threaten others that
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they have now. By contrast, in the absence of constitutional con-
straints on Supreme Court Justices, we would not have constitu-
tionally unconstrained Justices but rather no officials whom we could
call Justices at all.

"The reason involves the conceptual linkage between constitutional
constraint and constitutional empowerment. As part of the funda-
mental law of the United States, the Constitution does not merely
regulate what the government and its officials can do. Its even more
essential function is to constitute the government and its most basic
institutions. In order to think clearly about the role of the Constitu-
tion in our legal system, we therefore need to recognize the concep-
tual connections between constituting and constraining.”

Considering the powers of the Supreme Court with this connection
in mind, we can see that the Constitution constrains the Justices
most elementally by helping create the context—including that of a
government with three branches, one of them being the judiciary—
in which questions of constraint and even some questions of moti-
vation arise.? Just as the president cannot rule state laws unconstitu-
tional or sentence people to jail for having committed tax fraud, the
Justices cannot set interest rates or establish national defense poli-
cies. If we ask why, the answer is that to be a Justice, as to be the
president, is to have certain recognized and lawful powers but not
others. By constituting the offices of president and Supreme Court
Justice, the Constitution helps establish widely accepted understand-
ings of what presidents and Justices can (and cannot) lawfully, and
thus authoritatively, do.

An analogy may drive home the point. Asking whether the Con-
stitution constrains Justices of the Supreme Court is like asking
whether the rules of baseball constrain the umpire from giving one
team four strikes per batter or four outs per inning. A person who
stood behind home plate and decreed that a batter was entitled to
four strikes or that an inning was not over until one team had re-
corded four outs would have stepped outside the role of an umpire
in a baseball game as defined by broadly shared understandings of
the rules that make baseball baseball.

Even if so, a cynic might say, the crucial question with respect to
the Supreme Court is whether the Justices could effect a comparable
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power grab and get away with it. Indeed, some claim that the Jus-
tices have. But their arguments do not hold water. With the analogy
in mind of an umpire who flouts the rules of baseball, we could run
a comparable thought experiment in the field of constitutional law:
What would happen if the Justices of the Supreme Court, by a vote
of five to four, simply ordered banks to raise or lower their interest
rates (outside the context of a plausible legal argument that some law
required them to do so) or ordered the army to invade Iran? Al-
though the question is hard to take seriously, it points us in the right
direction by acknowledging that what I described in Chapter 4 as
the “rules of recognition” practiced by the Justices in adjudicating
constitutional cases do not exist in a vacuum. Even if the Justices were
otherwise tempted to deviate from widely recognized constitutional
norms, they would be constrained by others’ rules or practices of rec-
ognition in distinguishing legitimate from illegitimate claims of judi-
cial power. In a very real sense, other officials and the public can, and
sometimes do, enforce the Constitution against the Justices of the
Supreme Court. Or at least other officials and the public would be
available to do so if the Justices sufficiently overstepped their widely
recognized powers under the Constitution.

At this point, the relentless cynic might retort that the only checks
against judicial power are “political,” not “constitutional.” But we
could say the same about checks on Congress and the president. The
only way that the Constitution can constrain any officials of any
branch is to constitute an interlocking set of institutions with dis-
tinctive powers, with the authority to identify when other officials
have overstepped their roles, and with the capacity to check, resist,
or sanction attempted abuses of power. Just as a “president” who
dissolved Congress, suspended the power of the courts to exercise
judicial review, and ruled by decree would not be a president in the
constitutional sense of the term but a tyrant who had overthrown
the Constitution, a “Supreme Court” that purported to exercise
unbounded powers—if we could even imagine it—would not be a
constitutionally legitimate Court. And if we count presidents as con-
stitutionally constrained because the courts hold them to account
for violating the Constitution, we should view the Supreme Court as
constitutionally constrained when other constitutionally established
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and empowered institutions stand ready to respond if the Court
should too dramatically exceed its lawful powers.

External Constraints

The mechanisms through which other officials and the public can
enforce the Constitution against the Justices are of course not
perfect. As much as the Justices, other officials might err in their judg-
ments about what the Constitution requires or forbids. Other officials
might purport to “enforce” the Constitution against the Justices when
the Justices were correct and the other officials wrong in their consti-
tutional judgments. (In so observing, I take the measure of correct-
ness and of wrongness to come from the perspective of a perfectly
informed and reasonable observer who seeks to identify and abide
by what all good-faith participants in constitutional practice assume
to be the shared, substantive, and methodological norms that ground
our legal order. I further assume that those norms may permit or re-
quire the exercise of moral judgment in some cases.) There is no
escaping the risk of human fallibility. Nonetheless, a variety of pos-
sible constraining and enforcement mechanisms exists.

Concurrent agreement requirements. In considering constraints on
the Justices of the Supreme Court, it is easy to forget that the Court
comprises nine Justices, each of whom is constrained individually by
the need to secure the agreement of at least four colleagues in order
to render legally efficacious judgments.” If a Justice’s colleagues be-
lieved that he or she routinely violated constitutional or institutional
norms, they could limit or even eliminate that Justice’s influence
in the Court’s collective deliberations. They could, for example, re-
tuse to join any opinions that the offending Justice wrote. Eight Jus-
tices took an even more extreme step late in the tenure of Justice
William O. Douglas, after a stroke had left him mentally enfeebled
and erratic. During his last year on the Court, Douglas’s colleagues
agreed to order a reargument the following year in any case in which
they divided four to four and in which Douglas otherwise would have
had the deciding vote.!” As these and other examples attest, the need
to procure the support or cooperation of others to act efficaciously
functions as a constraint on the Justices individually.
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Sanctions. The Constitution empowers Congress and the president
to impose sanctions on the Supreme Court and its Justices if they
deviate from what Congress and the president take to be the Con-
stitution’s dictates. The Constitution insulates the Supreme Court,
as it does all federal judges, against certain kinds of sanctions. Article
III provides that the Justices cannot be removed from office during
good behavior and forbids Congress to reduce their salaries.!! All
judges, the Justices included, also enjoy immunity from suits for
civil damages based on their official acts.!? Despite these safeguards
of judicial independence, the Constitution provides for some sanc-
tions against Supreme Court Justices. Most formally and conspicu-
ously, Justices can be impeached and removed from office for “high
Crimes and Misdemeanors.”* They are also subject to the criminal
law, including its prohibitions against bribery and extortion.

Beyond the sanctions available against Supreme Court Justices, the
Constitution creates mechanisms for the imposition of institutional
sanctions directed at the Court as a whole. The Constitution per-
mits Congress to withdraw cases from the Court’s jurisdiction to
hear appeals from lower court decisions—the source of virtually all of
the important cases that come to the Court, from Brown v. Board of
Education, to Roe v. Wade, to disputes about gay marriage and Obam-
acare. Although commentators debate the outer limits of congres-
sional power, Article IIT specifically establishes that the Court’s
appellate jurisdiction is subject to “such Exceptions. .. as the
Congress shall make.”*

If so minded, Congress and the president could also “pack” the
Court and thereby not only reduce the power of incumbent Justices
but also diminish the Court’s prestige. Over the course of American
history, the number of seats on the Supreme Court has been as low
as five and as high as ten. Nothing in the Constitution prohibits Con-
gress from making the Court even larger. One would expect the
Justices to regard Court packing as a sanction and to wish to avoid
it. In 1937, President Franklin Roosevelt notoriously proposed to in-
crease the size of the Court for the obvious purpose of avoiding the
invalidation of New Deal legislation that he thought the Court should
uphold.” Roosevelt’s proposal failed after one or possibly two of the
Justices, under threat, effected what commentators swiftly dubbed
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“the switch in time that saved the nine” by upholding legislation that
previously appeared vulnerable.! If the Court had not shifted course
and if the Court-packing plan had succeeded, nearly all would have
viewed Congress as having sanctioned the Court for its perceived
constitutional obduracy in threatening the New Deal, including the
Social Security Act.

Insofar as threats of sanctions function as a constraint on judicial
action, their directive force could sometimes create a tension with
applicable normative constraints: the Justices might feel externally
constrained to adopt positions that they think constitutionally er-
roneous. This possibility—which exemplifies the age-old dilemma
of who should guard the guardians—is an unhappy one. It is also in-
escapable. Any scheme of constraints necessarily risks fallibility in
the constraining institutions that it employs.

Nullification. Perhaps the most practically important constraint on
the Justices emerges from the prospect that some decisions they might
imaginably render would be treated as nullities or otherwise prove in-
efficacious.” To repeat earlier examples, a judicial directive purporting
to raise or lower interest rates solely for policy reasons or to invade
Iran would not be recognized as legally authoritative.!®

"This conclusion may appear trivial because the examples are far-
tetched, but the contrary is more nearly true. Although the point is
easily overlooked when the Supreme Court renders controversial de-
cisions in high-stakes cases, the Court’s docket typically includes
few of the issues that most Americans regard as most pressing.!”
Matters of war and peace, economic boom and bust, and priorities
in the provision of public services seldom come within the province
of judicial decision making. In light of familiar assumptions that un-
checked power tends to expand,?’ we might ask why this is so. Part
of the answer lies in the Justices’ awareness of external constraints,
centrally including that of nullification of judicial orders by the po-
litical branches.

As a historical matter, the prospect of judicial pronouncements
being treated as nullities or otherwise proving inefficacious—if the
Justices overstepped what others take to be the constitutional limits
of legitimate judicial power—is hardly hypothetical.’! Three cele-
brated examples stand out.
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First, in a crucially important showdown between a Federalist-
dominated Supreme Court and the administration of the newly in-
stalled Democratic-Republican President Thomas Jefferson, the
Court, led by the legendary Chief Justice John Marshall, backed
down.?” The showdown occurred early in U.S. history, after the
Federalists—who had dominated the federal government up to that
point—were swept out of office in the 1800 elections. In the after-
math of that defeat, the outgoing, lame-duck Federalists sought to
entrench Federalist power in the judicial branch by creating sixteen
new lower court judgeships, which the outgoing president, John
Adams, quickly filled with the “advice and consent” of the Senate.
Adams also used the lame-duck period to appoint Marshall, who had
served previously as his secretary of state, as Chief Justice.

Upon taking office, Jefferson’s congressional allies eliminated the
sixteen judgeships that the outgoing Federalists had created and
filled. Over the course of U.S. history, nearly all commentators have
agreed that Congress’s action in doing so violated the guarantee of
Article IIT that federal judges shall hold their offices during “good

Behaviour.”?

Beyond any shadow of doubt, sixteen judges lost their
offices without anyone’s alleging or proving that they had misbehaved
in any way. President Jefferson and his Secretary of State James
Madison also refused to deliver “commissions” to a few people whom
Adams had appointed to minor federal offices but who had not yet
received the requisite confirming documents. When lawsuits
challenged the various actions of the Jeffersonians on legal and con-
stitutional grounds, the ascendant Democratic-Republicans threat-
ened defiance and possible judicial impeachments if the Supreme
Court sought to thwart their rollbacks of what they viewed as par-
tisan overreach by outgoing Federalists.

In the face of the threats, the Supreme Court largely (but not en-
tirely) acquiesced. In Stuart v. Laird, the Justices declined even to
consider whether a Jeffersonian Congress had violated the Consti-
tution by abolishing the sixteen federal judgeships that the Federal-
ists had so recently created and filled. Ignoring that issue, the Court
instead ruled cryptically that another provision of the 1802 Judiciary
Act, which forced the Justices to take over the ousted judges’ func-
tions—by, in effect, acting as lower court judges in the periods be-
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tween the Court’s formal sessions—was consistent with prior prac-
tice and therefore constitutionally permissible.**

In the more celebrated companion case of Marbury v. Madison, the
Court also took pains to dodge a credible threat of defiance.”> Mar-
bury is often hailed as the foundation stone of judicial review because
it was the first case in which the Court ever held a federal statute to be
unconstitutional. The Court did so, however, in a complex chain of
reasoning at the end of which it ruled against a Federalist challenger
and in favor of the Jefferson administration: the Court held that it
lacked jurisdiction to enter an order directing Secretary of State
Madison to install the disappointed Federalist William Marbury as a
minor federal officeholder. In its historical context, Marbury—
especially when it is read in conjunction with Stuart v. Laird—can
be understood as having initiated a “prudential” tradition in which the
Supreme Court has almost always avoided issuing opinions that
the president—with the support of the public—would have defied or
refused to enforce.?® It is often forgotten that if Madison had not won
the case of Marbury v. Madison, then Jefferson and Madison would
have defied a ruling in favor of Marbury, and Chief Justice Marshall
might well have been impeached.?’

Second, in a case filed during the early days of the Civil War,
Abraham Lincoln oversaw and defended the defiance by Union mil-
itary officers of a ruling by Chief Justice Roger B. Taney in Ex parte
Merryman.*® Taney claimed the power to free an alleged Confederate
collaborator in the state of Maryland, where the Union army had ef-
tectively imposed martial law and detained him without trial. In the
context of wartime emergency, Lincoln later explained, he thought
it his duty not to accede. Both then and now, public opinion has
largely supported Lincoln’s judgment.?’

A third example may come from the World War II case of Ex parte
Quirin, in which the Court upheld executive branch authority to try
alleged Nazi saboteurs who had been captured in the United
States—one of whom was an American citizen—before a military tri-
bunal rather than a civilian court.’* While the case was pending,
President Franklin Roosevelt made it known to the Justices that if
they ruled for the petitioners, he would order military trials and sum-
mary executions to proceed anyway.’! In the wartime circumstances,
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military personnel would almost certainly have obeyed presidential
orders to ignore a judicial ruling—a consideration that may well have
affected the Court’s decision to uphold the constitutionality of mil-
itary trials. Given the circumstances, the Justices announced their
ruling in Quirin almost immediately after the argument in the case,
but initially without any accompanying written opinion. The Court
issued an opinion explaining its reasoning some months later, after
the petitioners had already been tried and executed by the military.*
The Court may also have framed its famous order that local school
boards should enforce the rights recognized in Brown v. Board of Edu-
cation “with all deliberate speed,” rather than posthaste, partly because
it knew that a mandate of immediate desegregation might have
proved inefficacious.’ Many now believe that the Court miscalcu-
lated in Brown. The framing of its mandate may have done more to
invite than to defuse resistance. But the basic point still holds: because
the Supreme Court’s powers depend on compliance by others, others’
potential unwillingness to comply enforces what are, for all practical
purposes, constitutional constraints on the Justices’ authority.
Although my characterizing of other officials’ capacities to resist
the Supreme Court as “constitutional constraints” may seem linguis-
tically or conceptually unfamiliar today, Madison, among other
members of the Founding generation, avowedly embraced this con-
straining strategy. Under the Constitution, he wrote, “ambition must
be made to counteract ambition.”** He accordingly praised the con-
stitutional policy of “divid[ing] and arrang[ing] the several offices in
such a manner as that each may be a check on the other.”* If judicial
power to check other branches counts as a constitutional constraint—
as almost everyone concurs that it does—then I believe that other
branches’ powers to check the Court deserve the same label. The
only way in which the Constitution can constrain the Court “exter-
nally” is by setting up other institutions with checking and balancing
capacities, which other institutions and officials sometimes exercise.

The Politically Constructed Bounds of Judicial Power

Looking at the constraints to which the Supreme Court is subject,
political scientists sometimes assert that the Justices function within
“politically constructed” bounds.*® We should concur. The Consti-
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tution quite clearly contemplates that the Supreme Court can rule
on constitutional issues in the cases that come before it. In the early
years of American history, however, many thoughtful and informed
Americans—notably including Jefferson—subscribed to a theory of
“departmentalism.””” Departmentalists held that each branch of the
federal government—Congress and the president as much as the
judiciary—has an obligation to interpret the Constitution for itself.
On the departmentalist view, other branches had to take the Supreme
Court’s rulings into account but did not necessarily need to comply
with them. In departmentalist thinking, the one domain in which
the judiciary undoubtedly reigned supreme was that of the criminal
law: all agreed that other branches could not imprison someone
without a judicial trial (at least outside circumstances of war or sim-
ilar emergency).

Despite the currency that departmentalism once enjoyed, the
predominantly prevailing modern view is that nonjudicial officials
normally must treat judicial pronouncements as legally binding on
them. The best explanation of how the Supreme Court could have
acquired and maintained this trumping power is that, with respect to
the kinds of issues on which the courts speak authoritatively, elected
officials generally prefer that courts, and especially the Supreme
Court, should have the last word, provided that judicial decisions
remain within the bounds of political and practical tolerability.’® By
maintaining an independent judiciary, risk-averse political leaders
forgo some opportunities to exercise authority while they hold office
in order to prevent their political adversaries from gaining unbounded
power when the adversaries triumph at the polls. Politicians may also
find it to their electoral advantage to leave a range of contentious is-
sues for judicial decision. Disaffected citizens can then blame the
Supreme Court, not elected officials, for their disappointments.*

In the United States today, the Supreme Court can authoritatively
resolve constitutional issues within an impressively broad policy
space. For example, almost no one questions the Court’s mandate to
determine the constitutionality of affirmative action programs, gun
control legislation, or restrictions on political campaign contribu-
tions, however much critics may dislike the conclusions that the Court
reaches. But the Court would almost as clearly step outside its
bounds if it identified constitutional questions entitling it to the last
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word on what, if any, stimulus policies the government should em-
ploy in the face of a sagging economy, what marginal tax rates
ought to be, or whether the United States should take a more accom-
modating or a more hostile stance toward China. To take other ex-
amples that once were more live, the Court would stray outside the
politically acceptable space for judicial review if it were to hold, today,
that Social Security or paper money is unconstitutional.*’

In the practically unimaginable event that the Court were to man-
date an outcome that would plunge millions into poverty or the
economy into chaos, or to upset settled social and political expecta-
tions with no plausible basis in the Constitution’s text or history for
doing so, its egregiously disruptive decision almost surely would not
stick. The Court can make, and has made, highly unpopular deci-
sions. But it has not so far created havoc or issued rulings that lack
any plausible constitutional foundation. If the Justices were to do so,
the only question would involve the precise mechanism by which the
Court’s intolerable ruling would be denied effect—whether, for ex-
ample, by executive and congressional defiance, a statutory denial of
jurisdiction to any court to enforce the decision, impeachments of
Justices who joined the majority opinion, Court packing, or some
combination of these or similar responses.

In claiming that judicial review by the Supreme Court functions
within a politically constructed domain, we should distinguish, as
political scientists have not always done, between harder and softer
versions of the political construction thesis. The harder version,
which I have emphasized so far, holds that political officials, with the
public’s approbation, would dismiss some otherwise imaginable
Supreme Court rulings as ultra vires and refuse to treat them as
authoritative. The softer version maintains that Court decisions or
patterns of Court decisions that provoke sufficiently broad and en-
during public outrage will not survive in the long run even if they
do not trigger immediate defiance. Over time, the voters will elect
presidents who oppose the politically intolerable decisions. Those
presidents then will nominate, and the Senate will confirm, Justices
who will undermine or overrule those decisions.

As aresult, as both historians and political scientists have empha-
sized, the Supreme Court’s overall pattern of decisions on issues of
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significant public consequence has never strayed very far for very
long from mainstream public opinion.* The New Deal offers per-
haps history’s most famous example of a collision between a majority
of the Supreme Court and aroused political majorities. President
Roosevelt’s Court-packing plan failed in the Senate. But it is superfi-
cial to think of the Court-packing vote as a turning point in consti-
tutional history. Roosevelt had a constitutional vision of expansive
governmental power—adequate to tame the business cycle, ensure
all who were willing to work a living wage, and provide a social
safety net for the elderly and disabled. He not only sold his policy
prescriptions to large majorities of the American people but also per-
suaded them that the Constitution, when properly interpreted,
posed no obstacle to his preferred policies. Over the course of more
than three presidential terms, Roosevelt ultimately got to appoint
eight Justices to the Supreme Court, even without the aid of Court
packing.” By the time of his death in 1945, the Supreme Court fairly
could have been called “the Roosevelt Court.” The old regime—
defined by a commitment to enforce limits on government’s regula-
tory and redistributive powers—was out. A new regime—defined by
a set of constitutional assumptions that accepted sweeping economic
regulation and redistributive programs such as Social Security—had
taken its place and would reign largely unchallenged for roughly the
following fifty years. During that period, policies and programs that
once would have been constitutionally unacceptable were, by nearly
consensus understanding, constitutionally permissible.

Over the half century or so in which Roosevelt’s views about the
reach of federal regulatory powers held nearly unchallenged predom-
inance, the Supreme Court never wholly escaped turmoil. But its
confrontations with public opinion—and its testing of the political
constructed bounds within which the Justices function—came
mostly in disputes about individual rights and liberties. Post—-New
Deal controversy swirled with famous frequency under the Warren
Court, which began with the appointment of Earl Warren as Chief
Justice in 1953. The Warren era may well have marked the only time
in the nation’s history when the Supreme Court pursued an aggres-
sively liberal agenda in its decision making.® In addition to issuing its
landmark school-desegregation ruling in Brown v. Board of Education,
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the Warren Court expanded free speech rights, including those of
suspected subversives, and recognized a series of new constitutional
protections for criminal suspects, including rights to counsel and
Miranda warnings.*

The 1968 presidential election marked the end of the Warren era.
During the latter half of the 1960s, as crime rates spiked and court-
ordered busing to enforce the desegregation mandate became deeply
unpopular, a shift occurred in the politically constructed bounds
within which the Supreme Court operates. In the 1968 presidential
campaign, the Republican nominee, Richard Nixon, took clear aim
at the Warren Court’s decisions, especially those that had expanded
the rights of criminal suspects.” If elected, Nixon promised, he
would appoint “law and order” Justices with a “strict constructionist”
philosophy. Nixon’s appeal struck a resonant chord. He won. By 1972
he had appointed four new Justices, and the Court predictably moved
to the right.*

At the time of any particular judicial decision, the strength and du-
rability of the kind of anticipated public outrage that matters to the
softer version of the political construction thesis may be difficult, per-
haps impossible, to quantify accurately. Backlash may dissipate. Public
attitudes can be fickle, public attention fleeting. In addition, the
Supreme Court possesses enough institutional capital that it can
render some decisions that are broadly unpopular without under-
mining its practical authority.¥’ That said, at a deep level, the thesis
that the Supreme Court operates within politically constructed
bounds seems inescapably correct. If large political majorities dislike
the course that the Supreme Court has charted, electorally account-
able presidents will use their powers of appointment to install Jus-
tices who will chart a new course, much as Roosevelt and Nixon did.

A readily imaginable response to the thesis that the Supreme Court
operates within politically constructed bounds, which has analogues
in other possible objections to my arguments in this chapter that I
have noted previously, might be to acknowledge the thesis’s truth but
to deny that it has anything to do with law or with the way that the
law could be enforced against a wayward or willful Court. If the
Supreme Court is constrained, some would say, it is by politics, not by
law. But if we are asking how the Constitution—which is a species
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of law—constrains the Court, the distinction between legal and po-
litical constraints can easily prove misleading, for the Constitution
relies on political actors to constrain and sanction unlawful judicial
overreaching. We routinely look to the courts as expositors of the
law and count on the Supreme Court to enforce unpopular consti-
tutional rights. And it is surely true that Congress, the president, or
the public might use brute political power to frustrate the proper
enforcement of the Constitution by a conscientious Supreme Court.
But in charting how constitutional law works, and indeed in identi-
tying the Constitution’s design, we should recall that theorists since
Madison have ascribed to the Constitution itself the strategy of leaving
no power unchecked and of setting ambition against ambition.

There is also a deeper, subtler point, involving the necessary foun-
dations of law in practices of acceptance. In writing about law in the
Supreme Court, I have mostly focused on law as refracted through
and determined by the recognition practices of the Justices. But those
practices, as this chapter has recognized, are indissolubly intercon-
nected with the practices of other officials and ultimately of the
public. Nonjudicial officials and the public normally follow rules or
practices of recognition under which they accept the Supreme Court’s
dictates as authoritative but subject to exceptions when they believe
that the Court has egregiously or dangerously overstepped its con-
stitutional mandate. Insofar as we are talking about possible inter-
pretations of the Constitution of the United States, we should
therefore recognize that an interpretation by the Supreme Court can
count as law in one functionally important sense only if it lies within
the “hard” outer limits of politically acceptability. As we have seen, il-
lustrations come from Jefferson and Madison threatening defiance
of Chief Justice Marshall, Lincoln refusing to honor a judicial order
during the Civil War, and Roosevelt insisting that he would execute
suspected Nazi saboteurs regardless of what the Justices might say.

Apart from that jurisprudential point, we should recognize that
for external constraints on the Supreme Court to be effective, the
Justices need not respond to them self-consciously. For example, I
have suggested that external constraints would stop the Justices
from declaring Social Security unconstitutional or ordering the
military to invade Iran. But it is almost unimaginable that a Justice
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would need even to think about external restraints in considering
whether to pursue one of these courses. As one political scientist puts
it, the Justices’ thoughts, inclinations, and even their “ostensibly po-
litical preferences have themselves been constituted in part by legal
ideas, and those legal ideas, in turn, have been derived in large part
from ongoing debates in the broader political system.”*8

When we acknowledge that the Supreme Court operates within
politically constructed bounds, there is no escaping the reality, also
emphasized in earlier chapters, that the underpinnings of constitu-
tional law lie in the potentially shifting terrain of sociological fact.
Crucial importance attaches to the assumptions and expectations of
the Justices who sit on the Court at any particular time. But the Jus-
tices, in turn, are almost necessarily responsive to the attitudes and
expectations of other officials and, ultimately, the American public.

Normative Constraints on the Justices

Although I have emphasized that the Justices of the Supreme Court
are subject to external constraints, I do not mean to overstate them.
The political space within which the Justices interpret the Con-
stitution is often capacious. There is a broad and widespread disposi-
tion to accede to Supreme Court rulings. And many of the most
important rules of recognition operating in the Supreme Court—as
Chapter 4 emphasized—are very vague or underdeterminate.

Under these circumstances, we need to ask whether it is a plau-
sible hypothesis that the Justices take their purely normative obliga-
tions seriously. Do we have reason to believe that they strive to obey
the Constitution and other surrounding legal norms out of a felt ob-
ligation to obey the law? Or, alternatively, could we more accurately
view them as strategic political actors who care only about what they
can get away with inside the politically constructed outer boundaries
of their practical authority?

Although I cannot conclusively demonstrate the point, I believe
that the Justices understand themselves as subject to legal obligations
as well as political constraints and that they take their legal obliga-
tions seriously. As with many empirical matters, the issue seems to
me to be one of degree, perhaps most urgently involving how rela-
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tively motivationally efficacious legal norms are for Justices who can
get away with breaching them on particular occasions when the
temptation to do so may be great. I shall return to this question in
Chapter 7. For now, my question is more general and less pointed,
involving whether legal norms exert any significant constraining in-
fluence on the Justices, even if the Justices may sometimes yield to
other pressures.

In addressing that admittedly fuzzy question, we should begin by
recognizing that norms can sometimes be very effective in control-
ling human behavior. It is easy to cite instances in which people incur
grave risks and losses, and even accept death, in order to adhere to
religious and moral norms. It seems almost equally plain that some
people take their legal obligations comparably seriously, perhaps in
part because they believe that they have moral obligations to obey
the law, as Chapter 1 argued that the Justices normally do. As Jon
Elster has pointed out, the practice of explaining behavior by appeal
to norms would presumably cease if people, based on their own ex-
periences, did not find norm-based accounts credible.*’

If we credit the idea that people sometimes internalize norms and
strive to comply with them, the Justices of the Supreme Court look
like highly plausible candidates to take their normative obligations
seriously. Law presents itself as a normative system. The realms of
discourse that surround the Court abound in appeals to legal norms.
Parties to Supreme Court litigation—including the wealthiest and
most sophisticated corporations—spend large sums of money on elite
lawyers, whose briefs to the Court typically consist entirely of legal-
norm-based argumentation.’® In writing their opinions, the Justices
themselves cite legal norms. Dissenting Justices criticize their col-
leagues for alleged deviations from legal norms, as if their charges
ought to sting. These criticisms are highly characteristic of the ways
in which members of norm-governed communities enforce their mu-
tually recognized obligations.’! It is possible that the Justices are
rank hypocrites—a possibility to which I shall return in Chapter 7—
but hardly inevitable that they would be.

The most sophisticated challenge to the view that the Justices re-
gard themselves as law bound and seek to meet their legal obligations
comes from political scientists. The most norm skeptical of the
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political science accounts is called “the attitudinal model.” It postu-
lates that Supreme Court Justices consistently vote to decide cases
in ways that directly reflect their ideological values.’? As the leading
proponents of the attitudinal model pithily summarize their causal
theory, “[William] Rehnquist vote[d] the way he [did] because he
[was] extremely conservative; [ Thurgood] Marshall voted the way he
did because he [was] extremely liberal.”>?

In assessing the challenge that the attitudinal model poses, we
should insistently reject the dichotomous assumption that the Jus-
tices’ moral and political views must either play no role in their deci-
sion making, on the one hand, or that they must always dominate all
other considerations, on the other. As Chapter 4 emphasized, many
of the cases that come before the Supreme Court are understandably
controversial. The Court’s cases frequently involve multiple con-
tending candidates to furnish the original meaning of constitutional
language. In many cases, moreover, there are plausible, contending
claims that alternative sources of T2 authority—including judicial
precedent, historical practice, and tradition—control the outcome.
In balancing competing considerations of backward-looking and
forward-looking legitimacy, the Justices’ political judgments con-
cerning what would be best for the future necessarily come into play.

If we assume, realistically, that the Justices’ moral and political
views will inescapably influence their decisions in some kinds of
cases, but also remain open to the possibility that legal norms
might sometimes exercise an independent importance, we should re-
call that the Justices reach unanimous judgments in many cases—in
62 percent during the 2013 Term, for example.’* Although the out-
comes in clear cases do not by themselves prove that the Justices’
decisions result from a sense of normative obligation, rather than a
response to external constraints or strategic calculations, unanimous
decisions signal the existence of rules of recognition that would gen-
erate a sense of obligation among those who take legal obligations
seriously.

A study by political scientist Thomas M. Keck more directly sup-
ports the suggestion that the Justices frequently seek to identify and
adhere to constitutional norms as an alternative to voting in accor-
dance with their naked ideological preferences.” Based on an exami-
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nation of the coalitions of Justices that invalidated fifty-three fed-
eral laws between 1980 and 2004, Keck concludes that more than
70 percent had a bipartisan composition and that “more than
[60 percent] . . . [were] inconsistent with a model of policy-motivated
judging, either because they were joined by both liberal and conser-
vative [J]ustices or because they reached results that are difficult to
place in ideological space.”

Cases in which the Justices divide along what plainly look to be
ideological lines obviously present different issues, but ones that are
far more complex than “Realists” of a cynical stripe often acknowl-
edge. As Chapter 4 argued, considerations of moral or practical de-
sirability are not always external to law or incompatible alternatives
to legal reasons for decision in constitutional cases. Sometimes the
rules of recognition that apply in the Supreme Court direct the Jus-
tices to resolve reasonable legal doubts in the ways that would be
morally or prudentially best.

If this view of the Justices’ normative obligations is correct, it gen-
erates the initially counterintuitive conclusion—which Professor
Ronald Dworkin long pressed—that conscientious Justices who di-
verge in their normative views might actually feel normatively con-
strained to reach divergent conclusions in reasonably disputable
cases.’’ For example, if the Justices must decide what would be legally
best in the loose sense that I have described, some Justices may feel
duty bound to uphold a claim of constitutional right in an abortion or
affirmative action case, while other Justices, who have different cri-
teria for identifying what is best, may feel obliged to deny that same
claim. However one judges this proposition, Dworkin clearly seems
right about this much: from reasonable disagreement among the Jus-
tices, even when it reflects ideological division, one cannot infer that
the Justices do not feel normatively constrained by the Constitution
and applicable interpretive norms to decide as they do.

A Refocus

Because this chapter has ranged rather broadly, I should conclude by
refocusing its argument. In this chapter, I have asked whether the
Justices of the Supreme Court are meaningfully constrained by the
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Constitution. The answer, I have concluded, is yes. But in order to
grasp the full import of the conclusion, we may need to adjust our
views of what law is—as I argued in Chapter 4—and of how it con-
strains. In particular, we need to acknowledge that what the law is
depends on what relevant groups or constituencies understand the
law to be at a fundamental level. Of equal importance, we have to
recognize that enforcement of the Constitution against the Justices
of the Supreme Court typically depends on mechanisms other than
judicial trial and proof. Some of those mechanisms involve the ex-
ternally constraining attitudes and actions of nonjudicial officials and
the American public. Some are internal to the thought processes of
conscientious Justices—and we have reason to believe that some and
maybe most of the Justices are indeed conscientious, even if they are
not perfectly conscientious all of the time. I shall return to this theme
in Chapter 7.
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Constitutional Theory and Its Relation
to Constitutional Practice

Prior cHAPTERs HAVE argued that the Justices of the Supreme
Court are meaningfully bound by law, but that the relevant legal au-
thorities are often indeterminate. If so, questions arise concerning
how the Justices ought to resolve indeterminacies and how the rest
of us should assess their performance in doing so. The most straight-
forward question involves what the Justices would need to do to
settle constitutional issues correctly (or as an ideal judge with per-
fect factual knowledge and flawless practical judgment would decide
them). A closely related question returns us to the issue of judicial
legitimacy in the Supreme Court: In a world in which no one has
perfect factual knowledge and in which we must anticipate and re-
spect legal and moral disagreement, how do we mark the boundaries
of legitimate judicial decision making? And how, in doing so, do we
give due recognition to the dual status of legitimacy as a minimal
demand and an ideal?

Prescriptive constitutional theories—including originalism and
multiple varieties of living constitutionalism—draw their point from
questions such as these. They seek to prescribe how the Justices of the
Supreme Court should resolve the cases that they confront. Equally
important, the proponents of such theories advance arguments to

125
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explain why their approaches would advance, establish, or ensure
judicial legitimacy.

"This chapter seeks not so much to resolve the existing debate
among constitutional theorists as to transform and partly transcend
it. According to the standard model that I shall critique, the Justices of
the Supreme Court would ideally adopt a constitutional theory before
ascending to the bench for the first time. The Justices then would
apply that theory consistently to decide the cases that come before
them. Uncompromising fidelity to a preselected theory would pre-
clude unprincipled, outcome-driven adjudication in which the Justices
experience no real methodological discipline and vote for whatever
results they think attractive or find ideologically congenial.

Unfortunately, there are two problems with the approach that the
standard model endorses. First, all of the leading, extant constitu-
tional theories are highly substantially indeterminate. They leave
their adherents with many choices and, thus, many opportunities for
result-driven decision making. Second, insofar as we could imagine a
Justice developing a rigorously determinate theory prior to confron-
tation with actual, challenging, often unforeseen kinds of cases, a
previously formulated, rigidly algorithmic theory might prove pro-
crustean. To put the point somewhat more dramatically, it might
yield intolerably unjust or practically disastrous outcomes in some
cases.

In order to meet the resulting challenges to the possibility of le-
gally and morally legitimate decision making in the Supreme Court,
we need an approach that integrates constitutional theorizing more
indissolubly into the practice of identifying the proper outcomes of
concrete cases while preserving enough bite to ensure meaningful
consistency and good faith in constitutional argumentation. More
particularly, we need a model in which the Justices—in common with
the rest of us—work out their constitutional theories in the process
of arguing about testing cases.

According to the Reflective Equilibrium Theory that I propose
in this chapter, the Justices should approach the occasions of consti-
tutional decision making with a provisional commitment to inter-
pretive methodological principles. In doing so, however, they should
anticipate that new, unforeseen cases will sometimes require them
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to formulate those principles more specifically in order to resolve the
questions at issue. They should also contemplate that hard cases may
occasionally test their principles. When the Justices’ provisional,
quasi-intuitive judgments about just and legitimate results conflict
with their prior methodological commitments, they should normally
adjust their views about how cases ought to be resolved. But some-
times their efforts to achieve a reflective equilibrium between their
judgments involving defensible principles and just or legitimate re-
sults may cause them to reconsider and revise their previously ar-
ticulated methodological theories.

Although this proposed reflective equilibrium approach may seem
radical, it is well grounded in certain aspects of existing practice. As
between the alternatives of excessive flaccidity and untenable rigidity
in interpretive methodologies, it offers a partial middle ground. But
it does so not so much by entering the debate among proponents of
the best-known constitutional theories as by partly shifting the ques-
tion from what our first-order constitutional theories ought to be to
how we should go about developing our constitutional theories. That
shift of focus will enable sharpened thinking about how Supreme
Court decision making could best promote legal and moral legiti-
macy while simultaneously exemplifying an ideal of constitutional
argument in good faith.

Desiderata of Morally Legitimate Decision Making
in the Supreme Court

To clarify the challenge to which constitutional theories respond, we
should pause for a brief recap. As Chapter 1 emphasized, legitimate
decision making by the Supreme Court has backward-looking and
forward-looking aspects. The Court derives its legitimate authority
from that of the Constitution and the legal system as a whole. Ac-
cordingly, the Court’s moral legitimacy depends on its adherence to
law. At a minimum, the Justices must strive conscientiously to iden-
tify what past authorities have established and to apply the law that
those authorities have created. When the Justices look backward,
however, they may often perceive multiple candidates to furnish the
Ti meaning of constitutional language. Insofar as the original
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meaning is indeterminate, various 12 authorities may become legally
pertinent. Indeed, T2 precedential meaning can sometimes emerge
as an independent candidate to supply the Constitution’s meaning.
And when multiple authorities compete with one another, applicable
rules of recognition may supply no clear standards of priority.

When legal rules of recognition are vague or indeterminate, the
demands of moral legitimacy look to the future. The Justices must
decide the cases before them in such a way as to establish their own
decisions as legitimate authorities. In order to do so, the Justices must
make normative judgments concerning what would be best, fairest,
or most legitimacy enhancing. Indeterminacy does not license deci-
sion based on whim or caprice.

In deciding cases within their jurisdiction, the Justices speak in
the name of the Constitution and the legal system as a whole. In-
sofar as their reasons for decision are moral ones, they should be
moral reasons of a kind appropriate to the Justices’ public function
and representative capacity. Moral legitimacy imports respect-
worthiness. Insofar as legitimacy is a political virtue distinct from
moral correctness, part of its distinctness inheres in its relationship
to the values of those from whom a political regime asks respect and
obedience. As an approximation, the ideal of moral legitimacy in ju-
dicial decision making therefore requires the Justices to rely only
on reasons that reasonable citizens would acknowledge as enjoying
the status of reasons—as distinguished from idiosyncratic, partisan,
or narrowly theistic concerns—even if they might reach different ul-
timate judgments.

Much more could be said about the kinds of reasons on which
legitimacy-seeking Justices of the Supreme Court could, and could
not, rely. Different political philosophers have sought to capture the
appropriate restrictions in different ways.! Without pretending to
have offered a wholly adequate formula, I wish only to affirm that
constitutional decision makers who must base their decisions partly
on moral values must recognize restrictions on the range of moral
values to which they can legitimately appeal.

When we take simultaneous account of the backward- and
forward-looking aspects of the challenge that the Supreme Court
must meet in order to render legally and morally legitimate consti-
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tutional decisions, four desiderata stand out. I use the term “desid-
erata,” rather than “requirements,” because—as Chapter 1 argued—
moral legitimacy is often a matter of degree.

First, the Justices must employ reliable methods for ascertaining
historical facts that bear on what past legitimate authorities have es-
tablished. Insofar as historical facts matter, the Justices must seek
evidence from reliable sources, test its validity, and fairly appraise its
probative value.

Second, the Justices must make reasonable judgments in deter-
mining the legal significance of historical facts and of the prior, Tt
and T2 decisions of legitimate authorities. At a minimum, these judg-
ments must accord with prevailing legal rules or practices of recog-
nition, as reasonably interpreted. Again, however, we must expect
that the relevant rules or practices will sometimes require judgment
in their application to contested cases in the Supreme Court. To
count as reasonable, the Justices’ appraisals of various considerations’
legal weight must not only rely on reasons that accord with relevant
precedents and other legally legitimate authorities but also take due
account of forward-looking legal implications. In cases of reasonable
doubt, the Justices should, for example, reason in light of the prem-
ises that workable and sensible interpretations should be preferred
to unworkable and undesirable ones.

Third, the Justices must make reasonable moral judgments in re-
solving open questions and creating law for the future. Moral rea-
sonableness is a contestable concept that I shall unpack later in this
chapter. It is distinct from moral correctness. It is also a less de-
manding criterion in one sense: decisions can be morally reasonable
without being morally correct. In another sense, however, the demand
for reasonableness, which implies respect for and sometimes an ac-
commodation of the values of others, alters the standards for gauging
legal correctness.’ For one thing, correctness in judicial decisions re-
quires reasonableness in respecting and sometimes accommodating
the values of those with diverse views. In addition, the ideal of moral
reasonableness in judicial decision making includes considerations in-
volving the fair allocation of political power. Accordingly, it might
sometimes be morally unreasonable for courts to mandate results that
legislatures should view as morally imperative to achieve. (Perhaps
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legislatures should adopt socialist or, alternatively, libertarian poli-
cies. Even if so, it would typically be morally unreasonable for courts
to dictate either.)

Fourth, legitimacy in Supreme Court decision making requires
good faith in argumentation and consistency in the application of
legal norms. The significance of good faith emerges when we rec-
ognize that the Justices typically support their conclusions by of-
fering arguments that rely on methodological premises. These
premises may involve such matters as the authority of original mean-
ings, the proper kind of evidence to consider in identifying orig-
inal meanings, the senses of “meaning” that the notion of “original
meaning” can encompass, the possibility and means of effective “liq-
uidation” of the meaning of previously indeterminate constitutional
terms through practice, and the weight or authority of judicial pre-
cedent when it deviates from one or another kind of original meaning.

In appealing to a methodological premise in one case, a Justice—
just like any of the rest of us who engage in constitutional argument—
implicitly affirms his or her commitment to abide by that same
premise in future cases, whatever conclusion it might yield, unless
the future cases are legally and morally distinguishable. Consistency
along this dimension is a minimal requirement of reasoning and ar-
guing in good faith.> And good faith in argument is vital in law, as it
is in life more generally. As I emphasized in the Introduction, we
would be exasperated with a conversational partner who unabash-
edly and unaccountably relied on a premise in one case that she had
scornfully dismissed in discussing another case, or who cavalierly
rejected a premise on which she had previously depended. When
someone feels no obligation of consistency, argument becomes
pointless. Reason holds no sway.

If there are places in which it is essential for reason to govern de-
cision making, the Supreme Court numbers among them. The Jus-
tices’ core mission involves the provision of reasoned justice under
law. Given the role of the Supreme Court in our system, we should
be deeply troubled when the Justices argue in a sophistical, faithless
way. The reasoning of a Supreme Court Justice who insisted in one
case that constitutional legitimacy requires adherence to the orig-
inal meaning of constitutional language but who derided originalist
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arguments as simply beside the point in another would deservedly
engender suspicion and possibly contempt, not respect.

"This analysis implies that legitimacy in constitutional decision
making in the Supreme Court has an individual, process-based as-
pect. We care whether the Justices, individually, are methodologi-
cally consistent and principled in their decision making. When the
Justices adhere consistently to reasonable positions, we can respect
their decisions, even if we think that both their methodological com-
mitments and their substantive conclusions are ultimately mistaken.
By contrast, we cannot respect relentlessly outcome-driven jurists
whose avowed methodological premises vary from one case to the
next as they seek to justify whatever position they find most politi-
cally or ideologically attractive.

It would be better in some ways (though not in others, I shall argue)
if we could demand methodological consistency from the Supreme
Court as an institution. It is imaginable that the Justices could es-
tablish and abide by clear rules for determining, for example, which
of the possible senses of original public meaning should prevail under
which circumstances; how to evaluate whether an original meaning
(in one of its senses) is sufficiently determinate to control particular
outcomes without reliance on other sources of T2 authority; how to
specify and assign relative priorities to liquidated meanings, histor-
ical glosses, tradition, and judicial precedent; precisely when, if ever,
precedential meaning could displace original meaning; and what
values Justices could permissibly rely on or not rely on in resolving
otherwise underdetermined issues.

Interestingly, however, the Court has seldom attempted to lay
down rules establishing binding interpretive methodologies.* For ex-
ample, the Court has never tried to decide as a general matter, by
majority vote, when original meanings do and do not control. In-
sofar as the Justices disagree on methodological issues that are not
resolved by existing rules of recognition, they appear to respect the
entitlement of each to go his or her own way. Although the Court
has not explained its practice in this regard, decisions to adopt
binding methodological rules and to enforce them in all future cases
could prove hugely consequential because of their unforeseen and
possibly unforeseeable implications across a boundless range of
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issues. In light of the stakes and the limitations of human foresight,
achieving agreement among a majority of the Justices on particular,
reasonably determinate methodological principles might prove
hopelessly difficult if not flatly impossible. All things considered, it
may be realistically impossible to demand that a multimember insti-
tution dealing with such diverse and complex substantive issues as
the Supreme Court confronts, involving the sometimes intermin-
gled considerations of backward- and forward-looking legitimacy,
should work out and consistently rely on any reasonably determinate
set of methodological principles for resolving hard cases. Neverthe-
less, we should not excuse individual Justices from obligations of
arguing in good faith as they proceed from one case to the next.’
Even if not all nine Justices are in accord concerning proper inter-
pretive premises, individual Justices should not argue sophistically.

A Brief Survey of Leading Constitutional Theories

Prescriptive constitutional theories, such as originalism and various
forms of living constitutionalism, acknowledge the necessity of
methodological premises or commitments in constitutional argu-
ment and seek to specify the criteria of decision that the Justices
should, or at least legitimately can, apply. In the capacious sense in
which I shall use the term, constitutional theories may be either
explicitly articulated or tacit. Originalism is an explicit theory. By
contrast, someone would have an implicit theory if she disavowed
highly general methodological commitments and maintained that
the Justices should sometimes adhere to the original meaning of con-
stitutional language, but not always, and that they should sometimes
permit constitutional doctrine to pursue a course of evolutionary de-
velopment. A practitioner of this eclectic approach would presumably
deny the appropriateness of deciding on whim but instead claim a
tacit understanding or knowledge of which approach to pursue in
which cases. Some judges and lawyers who disdain “academic” theo-
ries proudly endorse this approach.®

Both express and tacit constitutional theories perform two offices.
First, they pick out norms—including rules of recognition—capable
of binding the Supreme Court. All plausible theories would thus
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agree that the Constitution is law binding on the Supreme Court but
that John Rawls’s A Theory of Fustice is not. A second function of pre-
scriptive constitutional theories is to furnish standards for resolving
constitutional issues that the constitutive norms of the American
legal system otherwise leave underdetermined. Although constitu-
tional theories in my capacious sense can be tacit, unarticulated, or
eclectic, my definition excludes the possibility that any participant
in constitutional debate could have no constitutional theory or meth-
odology at all. If someone were to say, “My methodology is just to
follow the law,” we should recognize that claim as being mistaken,
misleading, or possibly in bad faith. It is untenable to maintain that
foundational rules of practice uniquely determine the correctness of
a single methodological approach that is adequately determinate to
resolve all hard cases.” Interpretive theories guide or determine de-
cision making that requires the exercise of normative judgment at
either a general or a case-by-case level. Correspondingly, the em-
brace of an interpretive methodology requires defense on partly
normative grounds.

The appropriate criteria for selecting a constitutional theory are,
of course, potentially as controversial as the theories under debate.
Nevertheless, any adequate defense must address issues of morally
as well as legally legitimate judicial authority. For now, suffice it to
say that different theories’ strategies for achieving legitimacy in
Supreme Court decision making vary greatly, as a brief survey will
attest.

Brevity is in order because we, like the Justices, should not imagine
that we could simply choose a theory and thereafter rely on it as a
guarantor of legitimacy in constitutional interpretation. If I am cor-
rect that we need to develop, refine, and adjust our constitutional
theories in the process of thinking and arguing about hard consti-
tutional cases, the familiar, traditional theories can offer provisional
starting points, but no more.

Originalist theories, which have often dominated constitutional de-
bates since the 1980s (even though most Supreme Court Justices
and most commentators have not embraced originalism), speak to
concerns about judicial legitimacy with special directness. Origi-
nalism is a theory, or perhaps more accurately a family of theories,
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defined by some version of what Professor Lawrence B. Solum calls
the “fixation” and “constraint” principles.® These hold, respectively,
that a constitutional provision’s meaning was fixed at the time of its
ratification and that original meaning must function as an impor-
tant constraint on Supreme Court decision making. Emphasizing the
status of the Constitution as the paramount legitimate authority
within the American legal order, originalists believe that adherence
to the fixation and constraint principles is at least necessary, and often
sufficient, for decision making by the Supreme Court to be both le-
gitimate and correct.

Apart from the fixation and constraint principles, originalists dis-
agree among themselves about many matters, including the nature
of the historical phenomena that fix constitutional meaning.” As
Chapter 2 noted, some emphasize evidence bearing on the Framers’
intentions, others the “original understanding” or “original public
meaning” of constitutional language. Originalists also disagree about
whether constitutional “meaning” always suffices to dictate the out-
come of constitutional cases. Some say yes. Others believe that judges
must sometimes engage in “construction” to reach determinate con-
clusions when constitutional language is vague or ambiguous.!”
Originalists further divide about whether courts should ever decide
constitutional cases based on precedents that deviate from the Con-
stitution’s original (and fixed) meaning.

Nonoriginalist or “living constitutionalist” theories come in even
more diverse varieties than their originalist rivals. A traditional
theory of deference or judicial restraint holds that courts should in-
validate statutes only in cases of plain unconstitutionality, reflecting
a “clear mistake” by Congress or a state legislature concerning what
the Constitution will permit.!! Adherents of this approach rely on a
theory of judicial legitimacy that emphasizes the legal and moral
significance of decision making by democratically accountable law-
makers. Absent a clear mistake by the legislature, they affirm that
judges’ views should yield to those of more politically accountable
institutions.!?

Much more influential today is the “common law” method of
constitutional adjudication that Professor David A. Strauss has
championed.’®* Well into the nineteenth century, Congress and the
state legislatures still had enacted comparatively few statutes, and
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the most basic law—called the common law—was developed by
judges on the basis of custom and reason. In deciding cases at common
law, judges begin with the rules as formulated in prior cases, but they
also enjoy some flexibility to adapt those rules as circumstances
change or as custom and reason require.!

According to common-law constitutional theorists, Supreme
Court Justices should employ a comparably flexible approach in de-
ciding constitutional issues. They should generally begin with the
text of the written Constitution, with which any interpretation must
at least be reconciled.” And they should often treat the original con-
stitutional meaning as relevant and sometimes should accept it as
decisive. But under the common-law approach, judges and especially
Justices should also give weight to previous judicial decisions, including
those that depart from original constitutional understandings. They
also should take express account of what is fair, reasonable, workable,
and desirable under modern circumstances.!

Professor Strauss defends the legitimacy of a common-law-like
approach on mixed grounds of substantive justice and democratic fair-
ness. A flexible, evolving approach to constitutional interpretation
is necessary to maintain the workability and reasonable justice of our
constitutional order under evolving social conditions, he argues.!”
Strauss also maintains that common-law-like interpretation allows
evolving public sentiments to influence the content of constitutional
law and thus provides much-needed accommodation of norms of
democratic fairness.” In his view, originalism would unfairly privi-
lege the views of people who lived long ago over the judgments of
those living today.

In another leading contribution to debate about constitutional
theory, Professor Philip Bobbitt has identified a number of “modali-
ties” of constitutional interpretation, including historical, textual,
structural, prudential, and doctrinal argument.!” Different modali-
ties of constitutional analysis may sometimes point toward different
conclusions. For example, historical argument might support the
conclusion that the Equal Protection Clause allows discrimination
against women, but doctrinal argument, based on the holdings of
modern Supreme Court cases, would call for a different result. In
the face of such conflict, Bobbitt maintains that interpreters should
choose based on “conscience.”?°
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In Bobbitt’s view, norms of legitimacy in constitutional interpre-
tation are internal to constitutional practice: in essence, familiar and
accepted practices define American constitutional law as we know it
and require no distinctively moral justification (any more than the
umpire in a baseball game needs to defend allowing each team three
outs per inning). Nevertheless, Bobbitt’s theory offers a meaningful
criterion of legal legitimacy: to reach decisions that are legally
legitimate, the Justices must apply the standards of legal reasoning
that define at least one of the recognized modalities of constitutional
analysis (such as historical, textual, or doctrinal argument).

Other versions of living constitutionalism call for Justices to iden-
tify the best “moral reading” of the Constitution or to engage in
“pragmatic” decision making.?! Theories of this stripe ground the
Supreme Court’s moral legitimacy in norms of good or just consti-
tutional governance.

Despite a rising flood of constitutional theorizing in scholarly
books and articles, a number of skeptics—including prominent po-
litical scientists and judges—debunk debates about interpretive
methodology as an academic pretension that bears no meaningful
relation to what courts do or ought to do.?? But the skeptics should
not put us off our inquiry. Whether they recognize it or not, the
skeptics propose to put aside, as irrelevant to any practical point, all
discussion of the legal and moral legitimacy of constitutional deci-
sion making in the Supreme Court. They maintain that the Justices
have, and should have, no worries about legitimacy in the legal or
moral senses of that term. This stance ought to rankle. Even if the
Justices do not care about the scope of their legitimate authority, they
should. Citizens should care, too, whether the Justices routinely pro-
ceed in breach of the public’s trust in their claims to be legitimate
authorities whose entitlement to respect or obedience depends on
their satisfaction of legal and moral criteria, including respect for
prior legitimate authorities.

Leading Theories’ Limitations

Having briefly surveyed the field of prominent prescriptive consti-
tutional theories, we could now ask which furnishes the most prom-
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ising path to legal and moral legitimacy in Supreme Court decision
making. To do so, however, would reinforce a traditional, two-step
approach that asks the Justices—like the rest of us—to choose a
theory and then, resolutely if not mechanistically, proceed to apply
it. But the view that theory should come first and practice second is
misguided. To see why, and to begin to grasp how constitutional
theory could best address issues of legally and morally legitimate de-
cision making in the Supreme Court, we can profitably begin by fo-
cusing on just two of the desiderata that I listed earlier: (a) reasonable
judgment in ascertaining the legal significance of historical facts and
past legitimate authorities for current cases and (b) good faith and
methodological consistency in constitutional argumentation.

If we assess constitutional theories with these two criteria in mind,
the analysis offered in Chapters 2, 3, and 4—which detailed the nearly
boundless range and complexity of the linguistic, historical, legal,
and moral judgments that the Supreme Court must make—points to
an unmistakable yet striking conclusion: no off-the-rack version of
the leading constitutional theories, including those that I just
sketched, is determinate enough to guarantee case-by-case method-
ological consistency, and thus to ensure good faith in constitutional
argumentation, in hard cases. As an aspect of the quest for legal and
moral legitimacy, constitutional theorizing needs to blend with con-
stitutional practice and struggle with important, testing cases.

In illustration of this point, I offer the case of originalism. As will
become clear later, I do not regard the indeterminacy of what I loosely
call off-the-rack versions of originalism as a fair ground for rejecting
a generally originalist approach to constitutional law (although it is
not the approach that I favor). Here I single out originalism solely to
illustrate a general point about the varieties of constitutional theory
that I have canvassed: we cannot simply choose one of them and be
done with constitutional theorizing thereafter. Originalism furnishes
the best test case for introducing this claim not because it is less de-
terminate than other theories but because some originalists (not all)
cite relative determinacy as among their theories’ leading virtues.?
In describing how originalists respond to ambiguities or indetermi-
nacies involving the original public meaning of constitutional lan-
guage, and in critically assessing those responses, any generalization
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will fail to reflect all nuanced differences among originalists and their
theories. Although I shall strive for a happy medium between too
much and too little differentiation and detail, no perfect balance
exists.

In light of potential ambiguity or vagueness in the idea of an orig-
inal public meaning, as explained in Chapter 2, one route open to
originalists would be to stipulate that original public meaning should
always be specified as the original contextual meaning of constitu-
tional language. Having so stipulated, originalists could then aim for
even more determinacy by defining the original contextual meaning
partly by reference to the shared presuppositions of speakers and lis-
teners concerning applications and nonapplications. In an apparent
exemplification of this position, to which Chapter 2 alluded, the
avowedly originalist Justice Antonin Scalia, in interpreting “cruel”
in the Eighth Amendment’s prohibition against cruel and unusual
punishments, equated the original and controlling meaning with
“the existing [that is, “enacting”] society’s assessment of what is
cruel.”

Many originalists, however, decline to bind themselves in this way.
Much constitutional language guarantees rights that correspond
closely to moral rights.”> When contemporary understandings of
moral rights diverge from those prevailing at the time of a provision’s
enactment, originalists may feel a strain about whether to adhere to
original contextual meaning—as framed by the shared presupposi-
tions of speakers and listeners, including anticipated applications and
nonapplications—or instead to adopt either original semantic
meaning or moral conceptual meaning as the sense appropriate to
the determination of legal meaning. Indeed, when interpreting the
First Amendment, Justice Scalia largely ignored historical evidence
that the Founding generation held a narrow view of the Constitu-
tion’s guarantee of “the freedom of speech.”?¢ Without substantial
methodological explanation, he maintained that the amendment’s
language mandates protection of all forms of human communication
absent specific proof of a “tradition” allowing a particular category
of speech to be regulated.”” Other originalists insist that the meaning
of the Equal Protection Clause requires nondiscriminatory treat-
ment of women or racial minorities, even if most people did not so
understand it at the time of its ratification in 1868.%
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For originalists who more rigorously insist that the shared presup-
positions of the Founding generation, including widely expected
applications and nonapplications, frame and limit constitutional
meaning, a similar need for choice arises when historical inquiry
discloses disagreement concerning a provision’s proper applications.
Chapter 3 took note of the celebrated disagreement between Thomas
Jefferson and Alexander Hamilton (and their respective followers)
concerning whether Article I authorized Congress to create a Bank
of the United States.?” Founding-era Justices also divided about
whether Article III and an implementing jurisdictional statute had
divested the states of the “sovereign immunity” from being sued that
they had enjoyed before the Constitution’s ratification.’® In another
dispute, this one rife with partisan overtones, Federalists and Repub-
licans differed in their judgments concerning whether Congress’s
1798 enactment of the Alien and Sedition Acts, which forbade criti-
cism of the president, violated the First Amendment guarantee of the
freedom of speech.’!

Acknowledging that purely historical and linguistic inquiries
cannot make determinate what was historically and linguistically
indeterminate, an increasing number of originalists embrace a
distinction—which Chapter 2 discussed when exploring the relation-
ship between linguistic and legal meanings—between constitutional
interpretation, on the one hand, and constitutional “construction,”
on the other.”> When linguistic meaning is vague, originalists of this
stripe recognize the necessity of contestable judgments in con-
structing a determinate doctrinal framework. This seems to me the
most cogent and honest position for a public-meaning originalist to
adopt. No less an authority than James Madison described the Con-
stitution as vague in many respects.”> Nevertheless, judicial “con-
structions” require a reliance on normative judgment that some
originalists have often disdained.

In a further retreat from pretensions to determinacy, many origi-
nalists also accept that interpreted meaning, rather than the orig-
inal public meaning, can define legal meaning in some cases.** Some
originalists make this concession only grudgingly: Justice Scalia
called it an exception to, rather than a part of, his constitutional
theory.”> Other originalists seek to explain how respect for stare
decisis—or adherence to even erroneous precedents—reflects
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original legal practice or otherwise accords with originalist princi-
ples.’¢ For example, many originalists appeal to precedent, rather than
original semantic or contextually defined and limited meaning, as
their basis for accepting that the Due Process Clause of the Fourteenth
Amendment incorporates nearly all of the Bill of Rights and thus
makes constitutional restraints that initially applied only to the fed-
eral government applicable against the states.’”” Others appear to
reason similarly in holding that the due process guarantee of the Fifth
Amendment forbids race discrimination by the federal government.*®
Once again, originalism of the kind that accepts the authority of
interpreted meaning in some cases but not in others requires se-
lections among candidates to define constitutional meaning for which
many if not most versions of originalism offer little guidance.
The relative indeterminacy of leading constitutional theories, and
their resulting incapacity to guarantee realization of important
desiderata of legitimate judicial decision making, has an ironic conse-
quence—at least when we think about legitimacy as a sociological, as
distinguished from a moral, concept. The relative indeterminacy or
malleability of leading theories invites derisive allegations of argu-
mentative bad faith when their champions purport to apply them yet
find ways to reach ideologically congenial conclusions in a high per-
centage of cases. “Hermeneutic suspicion” abounds.*” Political sci-
entists advance an “attitudinal model” of Supreme Court decision
making that relatively accurately predicts outcomes on the basis of
judicial ideology, wholly without regard to methodological consid-
erations.*® Partisans on all sides recurrently argue that those who dis-
agree with them are not only wrong but unprincipled, and that they
reach whatever conclusions they like, unrestrained by the theories
or methodologies to which they have purported to bind themselves.
In response to this unhappy state of affairs, we might consider
whether it would be better if constitutional theories could be revised
to make them more determinate in application. Many people believe
that more advance commitments are better because they reduce the
opportunity for result-oriented adjudication of particular cases. Be-
fore embracing this conclusion, however, we should think carefully
about the forward-looking aspect of judicial legitimacy, which in-
cludes considerations of moral attractiveness and practical wisdom.
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In considering the wisdom of making unyielding methodological
commitments in advance of deliberations about particular, and pos-
sibly urgently important, cases, we can once again use originalism
as a test case. Let us now imagine that the current indeterminacies
in originalist theories could be purged and that a new version of orig-
inalism would dictate one right answer to all possible constitutional
questions with algorithmic precision. It is of course impossible fully
to assess the desirability of a categorically determinate version of
originalism without knowing exactly what would be programmed
into it. In my view, however, the very ambition of developing a
perfectly determinate constitutional theory should strike us as
misguided—indeed, as terrifyingly so.

Justice Scalia reportedly once said, “I am an originalist, but I am

not a nut.”¥

The implied contrast reveals much. A more stringently
determinate form of originalism than Scalia practiced would risk
practically and morally disastrous outcomes. Some critics believe that
honest and rigid originalist analysis would dictate that paper money
and Social Security are unconstitutional, the Bill of Rights does
not apply to the states, and Brown v. Board of Education was wrongly
decided.” T do not mean to presuppose that rigorously pursued origi-
nalist inquiries would necessarily yield these conclusions. Perhaps
they would not. My point is simply that the stakes are too high to take
the risk by making an advance, let-the-chips-fall-where-they-may
commitment to any originalist constitutional theory that promised
algorithmic determinacy.

Although earnest in my embrace of this argument, I must imme-
diately acknowledge a ground for ambivalence, reflecting the impor-
tance of principled consistency and good-faith argumentation to
moral legitimacy in judicial decision making. In expressing skepti-
cism about advance, unyielding commitments to methodological
premises, I may appear to have grasped one horn of a dilemma
without taking due note of the other. Although wary of excessive
methodological rigidity, I have also argued that participants in con-
stitutional debate necessarily make commitments through their ap-
peal to particular interpretive premises in particular cases. And for
those who argue in good faith, I have maintained, the invocation of
an interpretive premise implies an endorsement of its validity and
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constitutes a pledge to adhere to it in future cases. To see the force
of this fundamental but intuitively obvious point, consider the case
of Justice Stephen Breyer, who often has expressed wariness of
unyielding doctrinal and methodological frameworks.* Although dis-
avowing the embrace of any overarching and determinate theory,
Breyer inevitably makes methodological commitments through the
positions that he adopts in the decision of cases. In NLRB v. Noel Can-
ning, for example, he acknowledged that a clear original meaning—if
there were one—would authoritatively determine the scope of presi-
dential power under the Recess Appointments Clause in the absence
of an on-point judicial precedent, regardless of any long-standing
presidential practice that might have developed since T1.** One would
expect him to honor that commitment, and indeed to generalize from
it, in subsequent cases.

One way or another, it may thus appear that legitimate constitu-
tional adjudication by the Supreme Court requires unyielding ad-
herence to methodological commitments made in advance of cases
to which the Justices must apply them. And if such commitments
need to be made anyway, should we not prefer a theory that binds
the Court’s hands sooner, rather than later, as a check against case-
by-case efforts by the Justices to realize their raw, outcome-based
preferences?

A Better Approach: Reflective Equilibrium Theory

Before embracing the conclusion that the demands of judicial legiti-
macy present a dilemma as applied to constitutional adjudication in
the Supreme Court, we should take a step back. In particular, we
should reflect on the relationship between prescriptive constitutional
theories and our case-by-case judgments of constitutional correct-
ness, reasonableness, and legal and moral legitimacy. Prescrip-
tive constitutional theories offer methodologies or guidelines for
reaching correct or legitimate decisions in individual cases. But our
judgments concerning the merits of constitutional theories are not,
and could not be, wholly independent of the results that they yield.
We have case-specific intuitions about good and acceptable out-
comes because we know that constitutional law is interconnected
with substantive morality in a variety of complex ways.”
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At the same time, our judgments about particular cases are sensi-
tive to our judgments about proper decision-making methodology
within our practice as we currently understand it. This sensitivity
necessarily exists if we take the idea of legally and morally legitimate
judicial power seriously. Even if we are socialists or libertarians, if
we know anything about constitutional law, we know that it has
enough partial autonomy to foreclose the conclusion that the Con-
stitution dictates socialist or libertarian conclusions to every issue
of public policy. Considerations involving constitutional text, prece-
dent, and interpretive integrity intrude. Constitutional reasoning and
argument require methodological premises, including ones for de-
termining what past authorities have resolved, and those premises
may sometimes point us toward surprising or unwanted results.

In thinking about how case-specific intuitions and general meth-
odological premises relate to one another as aspects of constitu-
tional interpretation—especially but not exclusively in the Supreme
Court—we can profitably consider an analogy drawn from moral and
political philosophy. As most famously elaborated by Rawls in
A Theory of Fustice, moral reasoning involves a two-way traffic between
our provisional judgments about particular cases and our overarching
moral principles.* In cases of initial inconsistency between case-
specific judgments and our moral principles, Rawls posits that ad-
justment can occur on either end. We seek to conform our judgments
to general moral principles. At the same time, however, we formu-
late, assess, and reassess our principles partly in reference to the
conclusions that they would generate. In Rawls’s terminology, our
efforts to bring our case-specific judgments into alignment with
our principles, and vice versa, involve a quest for “reflective equi-
librium.”#” As conceived by Rawls, a reflective equilibrium approach
to moral judgment can be, and typically is, dynamic rather than
static. Any occasion for moral judgment can provoke reconsidera-
tion of what our overarching principles ought to be and of whether
we have previously formulated them correctly.*®

Rumination on the role of reflective equilibrium in Rawlsian moral
and political theory yields potentially important insights for consti-
tutional law—a point that Mitchell N. Berman has also recognized.*
In constitutional law as in morality, we should aim at principled con-
sistency, and we should want our Justices to decide cases with that
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aim in view. Nevertheless, the reflective equilibrium model helps to
persuade me that we should not think it requisite or necessarily even
desirable to begin our quest for principled consistency with a full set
of unbending principles or wholly fixed methodological premises.
In constitutional law as in morals, we do better to develop our
commitments on a partially rolling basis, with concrete cases—
concerning which we may already have quasi-intuitive judgments
of correctness—in mind. When previously unanticipated cases arise,
the reflective equilibrium model suggests that the Justices, along
with the rest of us who participate in constitutional arguments in
good faith, should feel not only free but obliged to reconsider pre-
vious methodological commitments if the implications would prove
disturbing. In the resulting reconsideration, we should not assume
that prior methodological commitments should always yield to case-
specific intuitions or judgments of constitutional correctness. Rather,
we should reflect critically on both our substantive judgments and
our methodological premises, without prejudging where the adjust-
ment needed to achieve overall consistency should occur.

Admittedly, the analogy of constitutional argument to moral
and political theory is not perfect. In the domain of moral and
political philosophy, the quest for reflective equilibrium involves
a simultaneous assessment of considered judgments in particular
cases and general substantive principles that would systematize
and explain those judgments.’® By contrast, in commending the
use of a reflective equilibrium approach to constitutional analysis,
I imagine a back-and-forth traffic that most centrally involves sub-
stantive constitutional judgments and methodological or interpretive
principles.

Nevertheless, an overriding commonality exists. In constitutional
law as in moral and political philosophy, we need principles or
premises to guide and discipline our case-by-case judgments, but we
necessarily rely on case-by-case judgments to test the tenability of
proposed theories. There is no Archimedean perspective, however
much we might crave one. Under these circumstances, reflective equi-
librium has emerged as perhaps the most common methodology
among modern-day moral philosophers.’! In law, we similarly test
theories based on their implications for cases, whether or not we are

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

CONSTITUTIONAL THEORY 145

happy to acknowledge that we do so. In Michael W. McConnell’s
much-quoted illustration, “Such is the moral authority of Brown [v.
Board of Education] that if any particular theory does not produce
the conclusion that Brown was correctly decided, the theory is seri-
ously discredited.”? This formulation may be slightly too strong.
Even if so, the hyperbole helps to drive home the insight that nearly all
of us use our judgments about outcomes in cases—to which we may be
more or less committed—in testing proposed constitutional theories.

In applying Reflective Equilibrium Theory to concrete constitu-
tional cases, we should have a relatively strong presumption in favor
of adhering to methodological premises that we have endorsed in the
past. Sometimes, however, previously embraced premises may fail to
resolve some of the issues that I sketched in Chapters 2, 3, and 4. If so,
we will need to refine our interpretive approaches. Through this pro-
cess, we can expect our theories or methodologies to become more
dense and determinate, even if more complex, over time. Sometimes,
moreover, new cases may provoke a rethinking of previously accepted
methodological premises. If and when we revise our methodological
premises, no breach of the obligation of good-faith argumentation
about constitutional cases necessarily occurs. We can say, and should
say without apology, that we now believe our prior judgments to have
been mistaken. No more in constitutional law than in the domain of
morality should an ideal of principled consistency require us to per-
sist in what we conscientiously believe to be past errors, especially
when issues of legal and moral legitimacy are at stake.

Consider the following hypothetical case. A Justice has long main-
tained that the Supreme Court should always adhere to either the
original contextual or the traditionally understood meaning of con-
stitutional language. Then a case comes along that provokes a Jus-
tice to rethink these views—as it appears that some of the Justices
actually may have done in Brown v. Board of Education.”® If the Jus-
tice now believes that the correct interpretation of the Constitution
forbids racial segregation in the public schools, even though that con-
clusion deviates from traditional understandings, then a view of le-
gitimate decision making that would require that Justice to adhere
to methodological premises that she now believes to be mistaken
must itself be mistaken.
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In so saying, I do not mean to provide a justification for judicial
“flip-flops,” as judges change their positions on claims of appropriate
methodology solely to justify a substantively preferred outcome in a
particular case.”* To the contrary, shifts of methodological stance are
proper insofar, but only insofar, as they result from a reconsidera-
tion that leads to a genuine revision in judgment and commitment
concerning the issue in question. A demand for publicity or candor
in acknowledging a change of methodological view, and the reasons
for it, would provide a significant safeguard against abuse.” In law
as in life more generally, we expect our conversational partners to
hold themselves to the same standards of arguing in good faith to
which most of us (I believe) try to hold ourselves. Surely the ideal of
arguing in good faith does not preclude acknowledgment of prior
error.

As my imagined variation on some Justices’ thinking about Brown
v. Board of Education suggests, originalism can provide an illustra-
tion of how Reflective Equilibrium Theory—which, once again, is a
second-order theory and does not preclude the possibility that some
form of originalism might be the best first-order theory—would
work in practice. Although no off-the-rack version of originalist
theory resolves all of the questions that arise in constitutional prac-
tice, it is easy to imagine an originalist viewing new, testing cases as
occasions to ask and answer such questions as, Exactly what sort of
originalist am I? and How would someone who adheres to the cen-
tral, general tenets that appear to link originalists best resolve an
issue of this kind? With those questions on the table, an originalist
might, for example, gradually specify the circumstances, if any, under
which the literal or semantic meaning of a constitutional provision
should count as its relevant original meaning, despite evidence of a
different or narrower original contextual meaning, as framed by
shared presuppositions and anticipated applications. She might
similarly work out answers to such questions as when, if ever, pre-
cedential or interpreted meaning, or evidence of a historical tradi-
tion, should prevail over contrary evidence of original contextual
meaning; when original meaning is sufficiently vague or indetermi-
nate for historical liquidations or glosses to possess controlling au-
thority; and whether, when, and, if so, how courts should go about
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constitutional construction or implementation in cases involving
vague original meaning. A nonoriginalist similarly could, and should,
develop, elaborate, or revise her methodological premises from time
to time if reflection on new cases persuaded her to do so.

The widespread adoption of Reflective Equilibrium Theory would
undoubtedly require significant revisions in our existing constitu-
tional practice, but it should occasion no troubling disruptions. My
central contention is that constitutional theorists have too often mis-
understood the relationship between constitutional theory and the
necessarily case-by-case practice of constitutional adjudication. And
in doing so, they have misled us about the criteria of legal and moral
legitimacy in constitutional adjudication in the Supreme Court.

Descriptively, Reflective Equilibrium Theory either fits with or
makes sense of a variety of crucial data points that emerged in Chap-
ters 2, 3, and 4 and enables good-faith participants in constitutional
argument to proceed sensibly in light of them. Those data points in-
clude all of the following:

« Interpreters’ normative values exert a significant influence on
their constitutional judgments. To insist otherwise is to blink
reality.

« For those who engage in constitutional argument, the em-
brace of theoretical or methodological premises occurs, like
it or not. Participants in constitutional argument necessarily
take positions about which arguments are good and which are
bad. In doing so, they presuppose the validity or invalidity
of interpretive theories, methodologies, or premises.

« Constitutional practice routinely generates issues that leading
constitutional theories fail to resolve and, what is more, that
no human theory designer could plausibly have anticipated.
As a result, the emergence of unforeseen categories of cases
can almost self-evidently put strain on and provoke recon-
sideration of previously articulated methodological premises.

« For reasons involving the legitimacy of judicial authority,
constitutional decision making appropriately has a forward-
looking aspect, concerned with the establishment of just
rules for the future, as well as a more widely recognized
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backward-looking aspect, rooted in an obligation to respect
the legitimate authority of decision makers to lay down rules
binding on the future. Both of these kinds of legitimacy-based
concerns bear on assessments of appropriate outcomes in
many contestable cases and also on judgments with respect to
soundly defensible interpretive premises or methodologies.

« There is no reason to think that advance settlement of all
methodological questions would always be better than case-
by-case decision making. Normative legitimacy claims are
too complex and tangled for all of the issues that have arisen
in the past and will arise in the future to permit sensible res-
olution on a once-and-for-all basis.

In an era of hermeneutic suspicion, Reflective Equilibrium Theory
also encourages interpretive charity:* it invites us to view our copar-
ticipants in constitutional argument as proceeding in good faith,
even when they embrace methodological positions that initially
surprise us in support of conclusions that they obviously find ideo-
logically congenial. Chapter 7 will return to this theme.

For now, I would emphasize that the arguments supporting
Reflective Equilibrium Theory yield a startlingly counterintuitive
conclusion. Nearly everyone seems to believe that although prescrip-
tive constitutional theories require normative defenses, rule-of-law
principles and standards of judicial legitimacy forbid anyone who has
embraced a theory from adjusting it on a case-by-case basis there-
after. That view is mistaken and counterproductive. As Reflective
Equilibrium Theory highlights, commitments to interpretive meth-
odologies are and ought to be revisable, though subject to the demands
and discipline of good faith in constitutional argument.

Accommodating Further Complexities

If all of the Justices of the Supreme Court adopted Reflective Equi-
librium Theory in the form in which I have so far described it, would
their doing so suffice to guarantee the moral legitimacy of their de-
cisions? The answer is not necessarily. The first approximation of
the theory that I have discussed so far seeks principally to address
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and accommodate just two of the four desiderata of legally and mor-
ally legitimate judicial decision making that I introduced earlier in
this chapter: reasonable judgment in ascertaining the legal signifi-
cance of historical facts and past legitimate authorities for current
cases, and good faith and reasonable consistency in constitutional
argumentation. Two further desiderata remain. The Justices, I have
insisted, must employ reliable methods for ascertaining historical
facts that bear on what past legitimate authorities have established,
and they must make reasonable moral judgments in resolving open
questions and creating law for the future.

The first of these remaining desiderata is relatively simple to ac-
commodate. Anyone who adopts Reflective Equilibrium Theory
should also employ reliable methods of historical inquiry. Doing so
may prove easier said than done. As historians recognize even if con-
stitutional lawyers sometimes do not, good history is hard to do. In
principle, however, the need is incontrovertible. Judicial decisions
should not rest on false historical premises.

The desideratum involving reasonable moral judgment introduces
several elements of complexity. To begin with, “reasonableness” is a
concept with a significant, vague, and contestable moral dimension.
As defined by leading philosophers, reasonableness requires a dispo-
sition to consider the interests and views of others in seeking to
reach conclusions that others ought to respect.’” Rawls, for example,
defines reasonableness in contrast with rationality, which involves in-
strumental intelligence in the pursuit of goals. In the philosophical
sense of reasonableness on which my argument depends, “knowing
that people are reasonable where others are concerned, we know
that they are willing to govern their conduct by a principle from
which they and others can reason in common; and reasonable people
take into account the consequences of their actions on others’
well-being.”*

Given that anchoring claim, we can rule out the defining beliefs
of Nazis and terrorists as unreasonable. More generally, we should
expect fewer disagreements about what is reasonable than about what
is morally optimal or correct. Most of us have no difficulty in rec-
ognizing some views with which we disagree as reasonable ones. Rea-
sonable moral disagreement among those who manifestly care about
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the interests of others is a familiar fact of life. But this judgment about
the reasonableness of others’ views itself rests on partly moral foun-
dations.’” Reasonableness is not a statistical average of existing
views.% Nor can moral reasonableness be defined by social consensus.
Slavery would be morally unreasonable even if nearly everyone in a
particular society, including some or even all of the slaves, thought
otherwise.

But—and this is an important “but”—insofar as a conception of
reasonableness anchors an ideal of morally legitimate government,
assessments of reasonableness cannot be wholly oblivious to what
actual people think. Ideal legitimacy would involve justifications for
the exercise of governmental power that pass muster before the tri-
bunal of each person’s understanding. Short of the ideal, lawmakers,
including judges, should still aspire to justify their rulings in terms
that those subject to their decisions can actually respect, though sub-
ject to sometimes contestable limits.

Against this background, we can see that judgments of moral rea-
sonableness matter to constitutional law in the Supreme Court in two
related but subtly different ways. First, we can ask whether others’
constitutional judgments, including those of the Court, are reason-
able ones. In the case of the Court, unreasonable judgments suffer a
moral legitimacy deficit, even if the Justices who reached those judg-
ments hold substantive and methodological views that are in reflec-
tive equilibrium. (The substantive and methodological views of Nazi
judges might be in reflective equilibrium but still be unreasonable.)
Second, we can ask how reasonableness in the accommodation of
others’ views bears on the question of how we should think about,
or the Justices ought to decide, particular cases.

In introducing Reflective Equilibrium Theory, I have so far em-
phasized the possibility of a process of mutual consideration and
reconsideration that involves only two elements—case-specific in-
tuitions and methodological premises. But the quest for reflective
equilibrium in constitutional deliberations can, and should, reach
across a broader range of considerations, including appraisals of
moral reasonableness. In Political Liberalisim and elsewhere, Rawls
distinguished between narrow reflective equilibrium, which imagined
the simultaneous assessment and sometimes the adjustment of just

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

CONSTITUTIONAL THEORY 151

two variables, and “wide” reflective equilibrium, which potentially
encompasses many more.’! As a second-order theory of constitu-
tional decision making, Reflective Equilibrium Theory can and
should treat the specification of the notion of reasonable moral judg-
ment in resolving disputable cases as potentially involving adjust-
ment as part of a quest for wide reflective equilibrium. The “liberal
principle of legitimacy,” as Rawls terms it, demands justifications for
the exercise of judicial power that all reasonable people could be ex-
pected to respect “in the light of principles and ideals acceptable to
their common human reason.”®? But there is no pre-fixed standard
for gauging compliance with that ideal. Efforts by the Justices of the
Supreme Court to reach the kind of moral judgments necessary to the
legitimate exercise of their office also might include reference to and
possible reformulations of ideals of substantive justice, procedural
fairness in the allocation of lawmaking power, and the rule of law.®

One further complexity also deserves attention. The Supreme
Court is a multimember body. By long tradition, it functions by ma-
jority rule, with Justices often joining in opinions written by others
but then characterized as “the opinion of the Court.” As noted
earlier, the production of majority opinions often requires accom-
modation and compromise.®* Although I have emphasized the im-
portance to judicial legitimacy of the Justices’ arguing in good faith,
and have maintained that they assume commitments of method-
ological consistency from one case to the next, opinions “of the Court”
introduce a large complication. Does a Justice breach her obligation
to argue in good faith if she joins an opinion that includes arguments
that she believes weak or that depend on premises that she would not
endorse?

Judicial opinions have multiple dimensions. Apart from who wins
and who loses, an opinion will state a rule of decision, which may be
either narrow or broad. If, for example, a Court opinion holds that a
statute that singles out gays and lesbians for disfavored treatment is
unconstitutional, it can do so on either narrow or broad grounds. It
could focus on highly distinctive features of the challenged law,
leaving doubts about whether other statutes that disadvantage gays
and lesbians might be permissible nevertheless, or it could mark all
statutes that treat gays and gay couples differently from heterosexuals

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

152 CONSTITUTIONAL THEORY

and heterosexual couples as categorically invalid. Intermediate op-
tions may also exist. Partially distinct from their substantive con-
clusions, judicial opinions also have a methodological dimension,
identifying the authorities that the Court regards as mandating or
justifying its conclusion. As I have emphasized, the identification of
pertinent authorities inescapably rests on methodological assump-
tions about such matters as the relevant sense of original constitu-
tional meaning, the capacity of subsequent authorities (including
judicial precedents) to clarify or precisify vague language, and the
circumstances, if any, under which “precedential meaning” can dis-
place original meaning.%

With respect to all of these matters, a Justice reasons in good faith
as long as what she writes or joins is consistent with her actual sub-
stantive and methodological beliefs, even if her actual beliefs would
permit her to go further or say more. The Justices may often have
good reasons to say less than all that they believe—for example, about
the scope of gays’ rights not to be discriminated against—in order
achieve “opinions of the Court” on which a majority can agree. The
Anglo-American tradition of case-by-case adjudication also embodies
the plausible assumption that the facts of actual cases, when they
arise, may improve judicial thinking by illuminating unanticipated
issues and clarifying stakes. If so, there are times when Justices should
hesitate to commit themselves definitively even to some positions
that they currently believe to be correct.

Harder questions arise when the pressures of collegiality on a mul-
timember Court call for a Justice to write or join opinions that in-
clude arguments whose validity she questions. Imagine she believes
that there are good arguments for the result that the Court reaches
and the rule of decision that it announces, but she disagrees with
some aspects of the Court’s reasoning. (To make the issue seem
slightly more concrete, many observers believe that Brown v. Board of
Education was rightly decided but not persuasively reasoned.)®¢ If
others do not see wholly eye to eye with a Justice in a situation of this
kind, she faces a choice whether to join her colleagues in making a
majority or whether to write for herself alone. In acknowledging the
problems that cases of this kind present, we should recall that consis-
tency and good faith in argumentation are one desideratum of judicial
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legitimacy in the moral sense, but not the only one. At some point, we
may need to confront the question whether argumentation in good
faith is an irreducible necessity of morally legitimate judicial decision
making. First, however, we should more carefully consider or recon-
sider what judicial argumentation in good faith requires in the context
of multimember courts through a process analogous to that of seeking
wide reflective equilibrium. There may be some flexibility in speci-
tying what good-faith argumentation by Justices requires.

Thinking in these terms, I would not insist categorically that Jus-
tices should not ever join Court opinions unless they are prepared to
endorse the premises on which every line of argument depends. In my
view, a Justice’s obligation of good faith necessarily and minimally de-
mands integrity in her own processes of reasoning to a conclusion: if
she cannot justify an outcome consistently with methodological prem-
ises that she believes valid, then she cannot join an opinion that issues
in that outcome. But when a Justice should feel obliged to register her
methodological disagreements with a majority opinion would seem to
me to depend on many variables, including the centrality of the prem-
ises with which a Justice takes issue to the rule of decision that an
opinion announces. Without purporting to resolve all relevant com-
plexities, I would simply emphasize that we must not demand more of
the Justices than the nature of their role—which requires accommo-
dation and compromise in order to achieve opinions “of the Court”—
reasonably permits.

Looking Backward and Forward

In appraising the role of constitutional theories in promoting judi-
cial legitimacy in the Supreme Court, we can usefully return to a
now-familiar point: legitimacy in judicial decision making is, and
needs to be, a less demanding standard than correctness. It cannot
reasonably demand more than we can realistically expect human be-
ings, reasoning in good faith, to deliver. When we take due note of
the complexities that constitutional cases frequently present, and of
the inadequacy of human foresight to anticipate all of them, we
should recognize the need to balance adaptability with argumenta-
tive good faith through the embrace of Reflective Equilibrium
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Theory. In light of the multifaceted, Janus-faced demands of legiti-
mate judicial authority, we should be as open to applauding as to con-
demning when participants in constitutional debate—including Jus-
tices of the Supreme Court—are prepared to say openly that, upon
further reflection triggered by the facts or imperatives of an unantici-
pated case, they have clarified or refined their methodological ap-
proaches or even changed their minds about an issue of interpretive
methodology. Better than the familiar constitutional theories that it
more nearly transcends than displaces, Reflective Equilibrium Theory
captures the appropriate relationship between theory and case-by-
case practice in the quest for moral and legal legitimacy in constitu-
tional adjudication. Although Reflective Equilibrium Theory could
not guarantee legitimacy in Supreme Court decision making, its
embrace would help to put the Justices, like the rest of us, on a
better footing.
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Sociological, Legal, and Moral
Legitimacy

Today and Tomorrow

In prIOR cHAPTERS Of this book, concepts and conceptual ideals,
centrally including those of law and legitimacy in hard cases in the
Supreme Court, have occupied center stage. My motivations for in-
quiry have included puzzlement, a yearning for clarity, and a hope.
My hope was that honest analysis would reveal that substantial moral
legitimacy in constitutional adjudication—not just the most barely
“minimal” kind that Chapter 1 distinguished from ideal legitimacy—
is not only possible but actual in the Supreme Court’s disposition of
legally, culturally, and morally divisive cases. This chapter focuses
on questions that express that hope: To what extent do we have le-
gally and morally legitimate decision making in the Supreme Court
today? And if the Court is failing to meet ideal or even minimal
standards, how could we realistically hope to rectify the current le-
gitimacy deficit?

Both of these questions have empirical dimensions, involving,
respectively, the nature of the Court’s current practices and the
likelihood that the Justices could be pushed, pulled, or persuaded
to change their ways for the better. I begin the inquiry into the legiti-
macy of decision making in the Supreme Court today with some
observations concerning sociological legitimacy. As throughout the
book, I am mostly concerned with moral legitimacy. As Chapter 1
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emphasized, however, the moral legitimacy of the Court’s decisions
is interconnected with issues of legal and sociological legitimacy.
Some degree of sociological legitimacy is crucial to the health, if not
the existence, of a legal system. And in a minimally morally legiti-
mate legal system (in the special sense in which Chapter 1 used that
term), such as ours, moral legitimacy will often and perhaps typi-
cally depend on legal legitimacy.

Sociological Legitimacy

Political scientists routinely attempt to gauge the sociological legiti-
macy of the Supreme Court and its decisions. In doing so, some dis-
tinguish, as I have differentiated, between appraisals of particular
decisions and the Court’s overall institutional legitimacy, as mea-
sured by “diffuse support” from the public.! As recently as a few
decades ago, political scientists found that overall confidence in the
Court varied much less with particular decisions than many law pro-
fessors had speculated.? In one striking example, confidence in the
Court rebounded remarkably swiftly in the aftermath of Bush v. Gore,
which many professors had predicted would do enduring damage to
the Court’s stature.

From 1972, when the Gallup organization began collecting rele-
vant polling data, through Bush v. Gore and for a decade or more
thereafter, public opinion surveys routinely registered support and
approval ratings for the Supreme Court that vastly outstripped those
for Congress and that most frequently ran ahead of those for the
president.> More recent years, however, have seen a significant
decline in measures of public respect for and confidence in the
Court.* A 2015 Gallup poll found that only 45 percent of Americans
approved of the way that the Court was doing its job, compared with
5o percent who disapproved.” When respondents were asked the
similar but different question of “how much trust and confidence”
they had “in the judicial branch headed by the Supreme Court,” a
slightly more encouraging 53 percent reported that they had either
“a great deal” or “a fair amount,” but that figure was the lowest that
Gallup had ever recorded.® The comparable figures had been
75 percent in 2000 and 74 percent in September 2001, roughly nine
months after Bush v. Gore.”

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

SOCIOLOGICAL, LEGAL, AND MORAL LEGITIMACY 157

The negative trend line in public confidence in the Supreme Court
should surprise no one. When ideologically charged issues come
before the Court, politicians encourage skeptical, even cynical, at-
titudes by castigating judgments with which they disagree and by
impugning the competence or character of Justices whom they be-
lieve decided wrongly. But it may not take much help from politi-
cians to erode trust in the Supreme Court. Few Americans view the
Justices as standing disinterestedly above the divisions that they un-
dertake to resolve.! In embracing the Constitution as law, many
Americans posit or assume a close alignment between constitutional
norms and their substantive visions of good or just government.” As
our politics grow increasingly polarized, it becomes harder for those
on either side of the divide to credit the decency and good will of
those on the other.

Examples of strong correlations between political ideology and be-
liefs about correct constitutional outcomes abound.” We see a
nearly perfect match of ideological and constitutional views on both
sides of the public debate about abortion. One camp ardently believes
that the Constitution, properly interpreted, protects abortion rights.
The other side is just as vehemently convinced that it does not. Mem-
bers of the public have strongly held but conflicting views about
whether the Second Amendment guarantees a right to possess guns
for personal self-defense. In debates about the constitutionality of
Obamacare, it sometimes appeared that everyone had an opinion,
which almost unfailingly corresponded to whether he or she viewed
compulsory national health insurance as a good or a bad policy idea.
With respect to this last case, I speak from personal experience. On
several occasions in recent years, taxi drivers, after having elicited
that I am a law professor, lectured me on the constitutional invalidity
of the Affordable Care Act.

In many ways it is healthy, even admirable, that in a nation in which
applicable constitutional norms sometimes require Supreme Court
Justices to exercise moral judgment, taxi drivers would lecture con-
stitutional law professors about the proper outcomes of constitutional
controversies. But if democratic constitutional interpretation can be
a good thing, there also is a risk of excess.

In the United States today, the conjunction of democracy in con-
stitutional interpretation with sharp ideological division in politics
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has produced, or at least threatens to generate, serious grounds for
forward-looking worry about the legitimacy of constitutional adju-
dication by the Supreme Court, at least in the sociological and ulti-
mately in the moral sense.!! In a society in which the ideological gulfs
are too wide, perceived illegitimacy in Supreme Court decision
making may become as familiar a fact of life as reasonable disagree-
ment is in politically and culturally healthier societies. When we
believe others’ moral views to be not just mistaken but unreason-
able, we will almost inevitably conclude that judicial decisions that
reflect those views—with the reflection occurring at the porous in-
tersection between legal and moral decision making in the Supreme
Court—are unworthy of respect. And if we develop moral outlooks
that leave too little common ground for us to comprehend and re-
spect the positions of those who disagree with us, then the aspiration
of a liberal theory of moral legitimacy—which is to root justifications
for the exercise of political power in ideals and principles reasonably
acceptable to all—may prove impossible to realize or even approxi-
mate.!? A regime can be minimally morally legitimate even if many of
its citizens do not regard it as morally legitimate. But considerations
of moral legitimacy in the forward-looking sense make it relevant
whether our political institutions, centrally including the Court, con-
duct themselves in a way that not only should but will command
broad respect. Our political institutions, including the Court, bear
at least some responsibility for the health of our political culture. All
else equal, judicial decisions are better if they promote trust and re-
spect than if they do not.

If we ask whether there is a way to check the descent into increasing
perceptions of illegitimacy in Supreme Court decision making, the
question has no obvious answer. With regard to the most conten-
tious issues, partisans on both sides believe that zot to rule in their
tavor would be not only wrong but also legally and morally illegiti-
mate. Some hold that the Court would fall into legal and moral il-
legitimacy if it overruled Roe v. Wade; others believe that the Court
will remain mired in illegitimacy until it renounces Roe as inexcus-
able error. Depending on one’s point of view, considerations of legal
and moral legitimacy either required or forbade the invalidation of
Obamacare. On issue after issue, so it goes. In the culture wars, it
often seems that no neutral ground exists.
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"To arrive at a politically and sociologically better state of affairs
will take adjustments from many, and maybe all, of us. The next two
sections of this chapter will offer brief remarks about adjustments
that I would hope to see from, respectively, the Justices of the Su-
preme Court and from presidents and Senators in determining who
will serve as Justices. Although these two sections will highlight con-
siderations of sociological legitimacy—involving the Court’s stature
in the public mind—we should remember throughout that enhanced
sociological legitimacy is morally relevant insofar as it seems neces-
sary to sustain a climate of mutual respect among citizens and of
recognition by citizens of the government’s right to rule, both gen-
erally and in particular ways.

The Case for Greater “Judicial Restraint”

As Chapters 4 and 5 emphasized, constitutional law in the Supreme
Court is inevitably sensitive to and in many ways tends to reflect our
national politics. Nevertheless, constitutional law is partly (even
though not wholly) autonomous from politics. It is not merely a
mirror, incapable of effecting improvements. The Justices have life
tenure. They have important responsibilities for the future health
of our constitutional order.

In my view, it would be a good start for the Justices to exhibit
greater restraint in overturning state and especially federal legisla-
tion than they have in recent decades. “Judicial restraint” is a chame-
leonlike term that means different things in different contexts.!* Here
I equate judicial restraint with a reluctance to reject as unconstitu-
tional legislation that Congress or the state legislatures have presum-
ably adjudged to be constitutionally valid at the time when they en-
acted it. Congress and the state legislatures have claims to moral or
political legitimacy that arise from their democratic accountability.*

In proposing more judicial deference to Congress and the state
legislatures, I certainly do not mean to imply that the Supreme Court
should never overturn popularly enacted legislation. To the contrary,
the Constitution charges the Justices with a responsibility sometimes
to do so. The best justification for judicial review relies on the as-
sumption that it is normally worse, both morally and legally, for in-
dividual rights to be violated than for them to be overprotected.”” If
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Congress or a state legislature errs on the side of underprotection
by enacting laws that infringe individual rights, judicial review func-
tions as a valuable check (even if the Court sometimes errs on the
side of overenforcement by recognizing claims of right that ought to
fail). Significantly, however, neither this nor any other argument in
favor of judicial review establishes precisely how exacting judicial re-
view ought to be. In an earlier era, the Justices frequently observed
“the rule of clear mistake.” Under that rule, the Justices would pre-
sume that legislators had found the legislation that they enacted to
be constitutionally permissible and would hold such legislation un-
constitutional only if the legislature had made a “clear mistake” in
constitutional reasoning.

Current doctrine exhibits both less deference and more variability.
Under leading modern tests, the Supreme Court sometimes asks
whether challenged legislation is “necessary” to promote a “compel-
ling” governmental interest.” In other cases, the Justices take a
more restrained approach by assessing, for example, whether legis-
lation is rationally related to any merely “legitimate” governmental
interests.”® Even when nominally applying “strict” judicial scrutiny,
however, the Court sometimes proves more and sometimes less
willing to accede to governmental claims of practical imperative.”
Under these circumstances, an increase in judicial restraint in invali-
dating legislation would not require a large-scale abandonment of
existing doctrinal structures. Nevertheless, a change of tone or mood
would mark a healthy contrast with what some recent commentators
have viewed as an increasingly ascendant Supreme Court suspicion
of, if not sometimes an outright contempt for, Congress.*°

Arguments for judicial restraint that appeal to considerations of
democratic legitimacy have a long pedigree.?! Most often, such ar-
guments have won the support of political constituencies that thought
they would fare better in democratic politics than in the Supreme
Court. During the so-called Lochner era, when the Court recurrently
invalidated legislation designed to protect vulnerable groups from
economic exploitation by powerful corporations, liberals called for
judicial restraint.?? During the tenure of the liberal Warren Court
in the 1950s and 1960s, the political valence shifted, and conservatives
became the champions of restraint. More recently, as conservatives
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have embraced judicial enforcement of libertarian conceptions of the
Constitution’s original meaning—for example, in opposing a federal
mandate to purchase health insurance—Iliberals have again begun to
t.23 Or at least they tend so to argue in cases
in which conservatives attack environmental and economic regula-

argue for judicial restrain

tory legislation, such as Obamacare, on constitutional grounds.

As these shifts of position may illustrate, “judicial restraint” makes
sense as the clarion cry of those who face a hostile Supreme Court,
but why should those with five votes in the Court—including Justices
who are part of a relatively stable majority voting coalition—forbear
from exercising their power? It may seem a chump’s game for those
on either side to forgo exploiting their advantage to the greatest
possible extent unless they are convinced that those on the other
side will also exhibit restraint when they possess five votes.

In my view, the Justices sitting on the Court right now—who are
relatively evenly divided ideologically—should attempt to move us
onto the better footing that I have urged for the reasons that I have
advanced: it would be better for the Justices to defer more often to
the constitutional judgments of institutions with generally greater
democratic legitimacy than the federal courts possess. It would also
be desirable for the Justices to model a greater respect for reason-
able but divergent points of view than they frequently exhibit. For
the Justices to adjust their practices in relevant respects would of
course require reciprocity and good faith. One cannot reasonably ex-
pect restraint from the left but not the right, or vice versa. But it is
not unreasonable to demand good faith from the Justices, all of whom
sometimes profess their commitments to judicial restraint. Over the
long term, a genuine norm of restraint would not necessarily or pre-
dictably favor one ideology over another.

In their own minds, the Justices probably do not regard themselves
(individually) as lacking due restraint in their votes to invalidate leg-
islation. From their perspective, every invalidation for which they vote
likely seems well justified, legally as well as morally, regardless of
whether the issue involves gun control, campaign finance restrictions,
the death penalty, or gay marriage.?* Nevertheless, the Justices are
smart and manifestly capable of intellectual discipline. Insofar as they
believe in judicial restraint, they should practice it more consistently.
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Two points of clarification are immediately in order. First, we
should not mistake what today passes for “moderation” for restraint.
Some of history’s most celebrated moderate or “swing” Justices
have shown very little restraint in the sense in which I have used the
term. Anthony Kennedy furnishes a case in point. In newspaper
headlines, Kennedy is a judicial moderate who most often votes with
the conservatives but occasionally joins the liberals.”> As such, he is
easily seen as the Court’s center of gravity. But that description would
be misleading. It would be more accurate to say that Kennedy swings
from what liberals deride as conservative judicial activism in one case
to what conservatives castigate as liberal judicial activism in another.

In Citizens United v. Federal Election Commission,?® for example,
Kennedy wrote for a bare five-to-four majority in devastating the
congressionally enacted scheme of campaign finance regulation.
Kennedy also stood among the four Justices who would have held
the central provisions of the Affordable Care Act unconstitutional.?”
Swinging to the other side, Justice Kennedy has written for liberal
majorities in invalidating laws that restricted legally recognized mar-
riage to one man and one woman.?®

Second, I do not favor eviscerating the role of the Supreme Court,
just limiting it, especially with regard to high-visibility issues that
have riveted but continue to divide politically accountable institu-
tions. The Court should play a more active role with respect to many
low-visibility issues, especially of procedural justice, with which the
public and often the legislature have not engaged attentively. In ad-
dition, there is no avoiding an important judicial role in statutory
interpretation. Deference is often impossible in statutory cases. With
Congress having spoken, the only issue in statutory interpretation
disputes concerns the meaning of what Congress said.

Cases involving claims of minority rights pose the most testing
challenges for principles of judicial restraint. If the Supreme Court
had adhered to a strictly deferential approach, it likely would have
upheld school segregation in Brown v. Board of Education.”® Yet few
today would attack the Court’s stance in Brown—certainly not I.
Similarly, many believe that the Court shamefully shirked its respon-
sibilities by failing to invalidate a wartime policy under which the
government held tens of thousands of Japanese Americans in relo-

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

SOCIOLOGICAL, LEGAL, AND MORAL LEGITIMACY 163

cation camps during World War I1.3° Nor, in citing cases in which I
believe that the Court recently has engaged in questionable liberal
judicial activism, did I refer to decisions protecting gays against
various forms of governmentally approved or mandated discrimina-
tion before the culminating, further-reaching decision establishing
constitutional rights to same-sex marriage. Finally, and perhaps most
importantly, I have not called for the abandonment of doctrinal
structures that subject some kinds of legislation to strict judicial scru-
tiny, only for greater restraint in extending and applying existing
frameworks.

In a captivatingly argued book entitled Democracy and Distrust,
John Hart Ely labored to establish that judicial restraint by the Su-
preme Court should end at the point, but only at the point, where
minority rights begin.’! Most groups’ interests are reasonably well
protected through the political process, he maintained. Judicial re-
view is especially important for minority groups that have tradition-
ally been objects of prejudice and that, accordingly, suffer from an
unfair handicap in the political arena. This view contains far more
than a kernel of truth. In the final analysis, however, it is often dif-
ficult if not impossible to identify which minorities deserve special
solicitude, and what in particular the courts should protect them
from, without making substantive judgments.’? In many cases, what
appears to be prejudice from one set of eyes looks like a moral judg-
ment from another. Consider the issue posed by laws that forbid
transgender men and women from using the restrooms of their
choice. In another example, people debate in evident good faith
whether affirmative action benefits racial minorities or harms them
in the long run. And if affirmative action helps African Americans
but disadvantages Asians (as some argue), there is no choice but to
consider substantive arguments about how constitutional law should
respond. Nor does the purported lodestar of minority protection
help much with abortion controversies. Some maintain that women,
or pregnant women, should qualify as a minority deserving of judi-
cial solicitude. Others contend that the relevant minority is not
women but fetuses. As the conjunction of these examples may illus-
trate, judgments concerning which minorities deserve special judicial
protection, and in which contexts, often have substantive dimensions
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and can prove as controversial and divisive as any other issues that
come before the Supreme Court.

In the entire history of the Supreme Court of the United States,
the most restrained or deferential Justice may well have been the leg-
endary Yankee from Olympus, Oliver Wendell Holmes Jr. The
Constitution, he insisted, “is made for people of fundamentally dif-
fering views.”** Under the circumstances, it was not the job of the
Justices to preempt political debate and compromise.’* But even
Holmes had what he called his “can’t helps,” or cases in which he
could not stop himself from voting to invalidate legislation that he
thought simply too odious in light of values that he could not dis-
avow.* On this basis Holmes became a famous champion of free
speech rights.’

Not disposed to criticize Holmes on this score, I would temper
my general call for judicial restraint or deference with an acknowl-
edgment that Justices appropriately adjust their standards for
identifying new rights or invalidating legislation, at least at the mar-
gins, in legally hard cases that exhibit genuine moral urgency. Admit-
tedly, moral urgency may sometimes be a question of deep dispute.
For my own part, I would put many cases of antigay discrimination in
this category, in contrast with complaints about mandates to pur-
chase health care. Others of course will disagree. But it is impossible
to imagine that good judging in the Supreme Court would not de-
pend partly on good moral judgment, even if we disagree about what
good moral judgment requires in particular cases. It seems plain to
me, moreover, that a substantial fraction of the cases in which the
Justices invalidate legislation present no claim of moral urgency
whatsoever. In short, there is ample opportunity for the Justices to
lower the average ideological temperature of Supreme Court litiga-
tion without, for example, disavowing the correctness of the ruling in
Brown. The best mechanism for working out the substantive and
methodological details of a more appropriately restrained approach
to constitutional adjudication would be the Reflective Equilibrium
Theory that Chapter 6 described.

"To sum up, it would be possible to move the Court from a role
at the center of a number of political debates to a role slightly closer
to the margins. At first, the Justices’ invocation of a maxim of re-
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straint might be perceived as a covert way for the Justices simply
to ally themselves with the winning side in political battles in Con-
gress or the state legislatures. Over time, a pattern of restrained
decisions might help to establish the Justices as disposed more
generally to defer to legislative judgments, largely (though not en-
tirely) without regard to which interests benefit from the deference
in particular cases.

In recent years, the most conspicuous example of judicial restraint
reaching across an evident ideological divide came from Chief Jus-
tice John Roberts, who broke ranks with his conservative brethren
in voting to uphold penalties for failure to purchase health insurance
under the Affordable Care Act.’’ In analogous displays, Justice Ste-
phen Breyer has exhibited much more measured caution than other
liberal Justices in response to claims that state action violates the
Establishment Clause.’® It would reflect better on recent tendencies
in our practice of judicial review by the Supreme Court if I could
point to more examples of evident judicial restraint across ideolog-
ical lines in politically salient cases.

Changing Norms of Judicial Nomination and Confirmation

As the Supreme Court has come to play an increasingly prominent
and ideologically inflected role in our constitutional scheme, presi-
dents in making nominations to the Court and the Senate in confir-
mation votes have correspondingly viewed the appointment of
Justices as matters of high political and sometimes partisan conse-
quence. An unhealthy regime of scheming, posturing, and games-
manship has resulted. It would be far better if presidents and Senators
of both parties would agree on and abide by principles of moderation,
here defined roughly by reference to legal and political centrism at
any particular moment in our history. The strongest reasons once
again sound in the register of political morality. All else equal,
representatives of political extremes on the Supreme Court should
not frustrate the operation of the political process by invalidating
legislation adopted by institutions with greater political legitimacy.
By design, the Court should exercise sober second thought concerning
legislative decisions, but the sober second thought presumptively
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comes better from Justices with relatively mainstream values than
from ideological outliers, nominated and confirmed to advance a
politically polar agenda.

In light of these considerations, Senators should feel no obligation
to confirm a politically immoderate nominee who is not, based on
available evidence, prepared to practice what I have described as ju-
dicial restraint. Reciprocally, presidents should develop a practice—
in expectation that their successors in office would adhere to it—of
appointing only moderate and “restrained” Justices.*”

In the current circumstances, movement to a general norm of
moderation in Supreme Court nominations might appear impossible
to imagine. Why would politically motivated presidents not always
try to push the Court as far as possible in a preferred ideological di-
rection? And why would Senators not always seek the maximum
long-run political advantage in deciding which judicial nominees to
support and oppose?

Although the principal reasons involve democratic theory and po-
litical fairness, it may also be worth pointing out that if a conven-
tion of moderation in judicial nominations could be established, it
could operate in the long-term interest of both conservative and lib-
eral political leaders. Over the sweep of time, there is no reason to
believe that either presidents or the Court will more often be con-
servative than liberal, or vice versa. If not, a rule or convention of
moderation would not predictably stop either party from exploiting
a distinctive, natural, long-term advantage in being able to stock the
Court with aggressive partisans.

"To the contrary, a leading view among political scientists about
why political leaders favor judicial review at all, rather than seeking
systematically to undermine it, would suggest that a norm of mod-
eration might leave everyone better off in the long run. According
to political scientists, political leaders favor judicial review because
of their aversion to risk. Leaders of all parties give up the capacity
to reap some gains that they could otherwise achieve while in office
(by, for example, rewarding their friends and punishing their ene-
mies) in return for assurance that they themselves cannot be treated
too badly when they are out.* If risk-averse political leaders favor
judicial review as a hedge against partisan overreaching by their
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political opponents, they will gain even greater assurance if they
can reasonably expect that the Supreme Court cannot be pushed
too far in a partisan direction hostile to their interests.

An Appraisal of the Moral Legitimacy of Supreme Court
Decision Making

Having talked about the sociological legitimacy of constitutional ad-
judication in the Supreme Court, and having offered some forward-
looking prescriptions predicated on respect for democracy as an
important source of moral legitimacy (though certainly not the only
one), I come at last to an appraisal of the moral legitimacy of Supreme
Court decision making. This appraisal requires a mix of factual as-
sessment and value judgments. For a number of reasons that bear re-
viewing, matters are more complex than we might wish.

"To begin with, we need to remember that moral legitimacy can
exist along a spectrum. No one should think that we have what
Chapter 1 characterized as ideal legitimacy. Our concern involves a
standard with respect to which we can—with ideals in view—make
appraisals of more or less. We should also remember that legitimacy
is a different standard from correctness. Decisions can be legitimate
though mistaken. Finally, we need to recall that appraisals of judi-
cial legitimacy in the Supreme Court can have multiple components.
These include consideration of whether the Justices employ reason-
able and consistent decision making methodologies, exhibit fidelity
to legitimate prior authorities, show morally good substantive judg-
ment in establishing law for the future, and maintain a fair distribu-
tion of political authority among courts and other institutions.

Taking these desiderata in reverse order, I believe that the Court’s
relative lack of restraint—or refusal to give greater deference to
the reasonable judgments of more democratically accountable
institutions—raises significant issues about fairness in the allocation
of political power within our political system, for reasons that I have
suggested already. To put the conclusion bluntly, the Justices exert
more authority to limit democratic decision making than they should.
But the issue here calls for a modest recalibration, not a dramatic
change of course. As Chapter § emphasized, the Supreme Court has
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essentially no role in many matters of high public salience, including
the setting of tax rates, the establishment of fiscal priorities, and the
conduct of foreign policy. My point applies primarily to the kinds of
highly politically salient issues about which the Court tends to di-
vide along ideological lines.

I also believe that a large fraction of the Supreme Court’s deci-
sions would pass minimal tests of substantive legal and moral rea-
sonableness in establishing law for the future. It would serve no good
purpose for me to engage in case-by-case discussion of the Court’s
most controversial decisions. I have grave qualms about some, as I
expect nearly everyone does, but not about most. Each can judge for
him- or herself. For my own part, I tend to view the vast bulk of the
Court’s judgments as reasonable ones, even when I disagree.

Consistent with the analysis of Chapters 4 and g, I further believe
that the Supreme Court largely stays within the outer boundaries set
by applicable rules of recognition in its approach and adherence to
prior authorities. This assessment will undoubtedly provoke dis-
agreement from many (but not all) originalists, some of whom speak
of the Constitution as being “in exile” following the vast expansion of
the federal government since the New Deal and the proliferation of
judicially enforceable rights since the Warren Court.” But if origi-
nalism is possibly “our law,” in the words of a recent essay by a
thoughtful originalist, any version of originalism that could plausibly
claim that description would need to permit Supreme Court adher-
ence to nonoriginalist precedent in some cases.*” An originalist
theory with pretensions of fitting current constitutional practice
would also need to acknowledge multiple senses of the concept of
original “meaning” and authorize creative judicial “precisification,”
“construction,” or implementation of the Constitution in cases of
original indeterminacy. Again, I shall not attempt to argue these
points here, though they largely follow from Chapter 4’s account of
the nature of law in the Supreme Court.

In my view, the most difficult issues in appraising the moral
legitimacy of Supreme Court decision making involve matters of
procedural regularity and good faith in constitutional argument, as
discussed in Chapter 6: Do the Justices apply reasonable interpretive
frameworks and otherwise reason with principled consistency across
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cases? That is, within politically constructed bounds, and within the
limits set by legal norms that define minimally tenable constitutional
outcomes and arguments, do the Justices deliberate and argue in
good faith in ideologically freighted cases? Or do judicial conserva-
tives and liberals, as some believe, merely and perhaps cynically rely
on the trappings of legal argumentation to conceal the true, some-
times legally insupportable, ideological bases for their decisions?
Although otherwise diverse, the most challenging Cynical
Realists—who include prominent political scientists, some law pro-
fessors, and the distinguished federal judge Richard Posner—rely
on three premises, all of which should be familiar now, that I think
impossible to deny persuasively. First, the Justices’ moral, po-
litical, and ideological views exert an important influence on con-
stitutional decision making in the Supreme Court. Second, the
kinds of constitutional theories that commentators defend and with
which Justices occasionally ally themselves lack sufficient determi-
nacy to dictate clear outcomes in many cases. Third, it is easy to cite
cases in which individual Justices appear to deviate from method-
ological premises that they have previously embraced. In one set of
examples, critics charge that originalist Justices reach ideologically
congenial conclusions that would be impossible to defend on nar-
rowly originalist grounds.” In another set, Justices who affirm the
importance of adherence to precedent in some cases seemingly cav-
alierly overrule or ignore relevant prior decisions in other cases.
These are formidable arguments. In considering whether to ac-
cept them, however, we should recall arguments from earlier chap-
ters, especially Chapter 5, that would support different appraisals of
the Justices’ characteristic decision making. Ideology, we have seen,
cannot explain all of the Justices’ votes. The Justices converge in their
judgments more often than not, especially if we expand the sample
to include “easy” cases that they see no need for the Supreme Court
even to review in depth. The Justices also argue about methodology
with apparent sincerity, sometimes even passion. When they do so,
they must expect their arguments to have resonance with the judges
and lawyers who read their opinions, based on shared understand-
ings of the requirements of good-faith legal argumentation. If
anyone has assimilated and embraced the norms of good-faith legal
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argument, one might expect that it would be the Justices of the Su-
preme Court.

In light of these arguments, we should consider how the Cynical
Realist view of Supreme Court decision making stacks up against
plausible competitors. For present purposes, we can usefully focus
on two rival models. One, which I shall call the Reflective Equilib-
rium Hypothesis, recasts the Reflective Equilibrium Theory, which
Chapter 6 introduced as a prescriptive theory, as an empirical hy-
pothesis about Supreme Court Justices’ actual behavior. The other
alternative to the Cynical Realists’ position is the Fainthearted Com-
mitments Hypothesis, which holds that the Justices generally apply
consistent decision-making premises from one case to the next, but
that they tend to deviate when necessary to reach what they regard
as morally and practically desirable outcomes in high-stakes cases.

Among the rival candidates to describe or explain decision making
in the Supreme Court, the Reflective Equilibrium Hypothesis is
easily the most attractive as a matter of political morality and moral
legitimacy: it posits that the Justices aim for consistency in their in-
terpretive methodologies, but that they do so pursuant to the kind
of intricate, gradually developing theory that Chapter 6 argued we
all ought to hold. Eschewing too many, too rigid, advance commit-
ments, the Justices—the Reflective Equilibrium Hypothesis would
predict—refine and revise their methodological approaches on an
ongoing basis, in ways that allow them to reach ideologically conge-
nial results in a substantial fraction of, but not all, cases. According
to the Reflective Equilibrium Hypothesis, the Justices’ seeming case-
by-case variations in their methodological approaches occur—when
they do occur—not because they are cynical manipulators but
because new cases alter their understandings of the field in which
they operate. One would assume that the revised perspectives typi-
cally require minor alterations in, rather than major overhauls of,
their interpretive premises.

When cast as a descriptive rather than a prescriptive theory, the
Reflective Equilibrium Hypothesis claims to fit and explain most of
the known, publicly observable facts that animate Cynical Realists.
The Reflective Equilibrium Hypothesis probably also captures most
of our personal experience of constitutional arguments with friends
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and colleagues. As a frequent participant in constitutional arguments,
I would insist that I almost invariably attempt to argue in good faith
and generally perceive my conversational partners as proceeding on
the same basis—even though I have no doubt that ideology plays a
large role in shaping the sometimes quite divergent conclusions that
we reach. If others reason as I do, and if we change our methodolog-
ical stances from time to time, I would like to believe that we do so
not because we are cynical manipulators but because we experience
new cases as prodding us to enrich our understandings of constitu-
tional law and practice. It is possible, of course, that the Justices are
a breed apart. But we may gain perspective—on both the Justices and
ourselves—if we provisionally lump together all who engage seri-
ously in constitutional argument.

If confronted with an all-or-nothing choice between the Reflec-
tive Equilibrium Hypothesis and the Cynical Realist conclusion that
methodological argumentation in the Supreme Court is merely a
sham, I, for one, would opt for the Reflective Equilibrium Hypoth-
esis. My supporting argument would not take the form of an at-
tempted empirical proof, for I do not believe that any could be
made. My argument would instead depend on the principle of inter-
pretive charity and would claim only that the Reflective Equilibrium
Hypothesis fits the observable data, including those canvassed in
Chapters 4 and s, at least as well as Cynical Realism.

Before choosing, however, we should take the measure of the
Fainthearted Commitments Hypothesis. Along a spectrum, the Faint-
hearted Commitments Hypothesis stands roughly midway between
Cynical Realism and the Reflective Equilibrium Hypothesis: it holds
that methodological arguments and prior methodological commit-
ments matter to constitutional adjudication in the Supreme Court, but
typically only for so long as the practical stakes remain relatively
modest.** When the stakes grow large, and when a methodolog-
ical theory would dictate results that a purported adherent deems
seriously objectionable, nearly all of the Justices, this hypothesis
continues, will conveniently ignore or wriggle sophistically out
of their previously articulated interpretive methodological com-
mitments. But the lapse will be only temporary. According to the
Fainthearted Commitments Hypothesis, Justices who stray from
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their articulated principles in cases of high consequence will tend
to return to those principles in subsequent cases. Indeed, they will
continue in the future to embrace—and to denounce others for failing
to meet—the standards from which they themselves occasionally
deviate.

Some might cite Bush v. Gore as evidence that the Fainthearted
Commitments Hypothesis offers the best descriptive account of the
role of ostensible methodological commitments in constitutional ad-
judication in the Supreme Court. Others—evidencing hermeneutic
suspicion and ready to allege bad faith—emphasize that purportedly
originalist Justices” opinions holding that affirmative action violates
the Constitution are difficult to square with their originalist com-
mitments.” Yet others have accused Justice Kennedy, in opinions
joined by the liberal Justices, of having abandoned a variety of prior
methodological commitments in opinions recognizing rights of gays
and same-sex couples to freedom from discrimination.*® More ex-
amples will spring readily to nearly everyone’s mind.

As between the Reflective Equilibrium Hypothesis and the Faint-
hearted Commitments Hypothesis, I would very much like to con-
clude that the former is the more plausible, or at least that it fits the
observable facts as well. At the beginning of this chapter, I acknowl-
edged a hope that analysis might affirm the moral legitimacy of
Supreme Court decision making in a relatively robust, rather than
an emphatically minimal, sense. If the Reflective Equilibrium Hy-
pothesis were true, that hope would be substantially vindicated—if
I'am correct in my assessments concerning the quality of the Court’s
performance along other dimensions that matter to overall judicial
legitimacy in the legal and moral senses. To my regret, however, the
evidence does not warrant the conclusion that I had hoped to reach.

"Two considerations lead me to conclude that the Fainthearted
Commitments Hypothesis offers a better description of current
Supreme Court practice than does the Reflective Equilibrium Hy-
pothesis. First, it is easy to identify apparent “flip-flops” on method-
ological issues as Justices reach substantively congenial results in
one highly salient case after another.*’ Second, the Reflective Equi-
librium Hypothesis fails to capture either the rhetoric or the ana-
lytical structure of the mine-run of constitutional decisions by the
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Supreme Court. Many opinions include no overt methodological
argument. Nor can I point to many opinions that furnish explicit
models of a reflective equilibrium approach. In particular, the Jus-
tices virtually never acknowledge changes of view about appropriate
interpretive methodology.

With the Fainthearted Commitments Hypothesis thus looking
more descriptively plausible to me than the Reflective Equilibrium
Hypothesis, my overall conclusions about the legal and moral legiti-
macy of constitutional adjudication in the Supreme Court are mixed.
On the positive side, the Cynical Realists’ position seems to me to be
at best unproven and probably false. On the negative side, current
Supreme Court practice appears to include more than a few deviations
from interpretive methodological regularity and argumentative good
faith. It is impossible to be certain on this point. Perhaps the Justices
whose decisions I have in mind could state complex but principled and
plausible theories that would dissolve what appear from the outside to
be inconsistencies. For the moment, I remain skeptical.

Another, admittedly speculative, conclusion is more hopeful. If the
Fainthearted Commitments Hypothesis is roughly correct, we
should think carefully about its relationship to the Reflective Equi-
librium Hypothesis and to the avowedly normative Reflective
Equilibrium Theory that I advanced in Chapter 6. If we assume
for the moment that most Justices whose constitutional arguments
entail methodological commitments will normally adhere to those
commitments (to practice originalism or to adhere to precedent, for
example) but recognize exceptions for extraordinary cases, we can
also imagine that the Justices might employ a reflective equilibrium
methodology in determining the threshold above which otherwise-
applicable commitments cease to hold.*® If they did so, the Reflec-
tive Equilibrium Hypothesis could potentially explain and subsume
the Fainthearted Commitments Hypothesis. All that would be nec-
essary to achieve this happy reconciliation would be for the Justices
to embrace the Reflective Equilibrium Theory that Chapter 6 de-
tended. And, as Chapter 6 argued, the Justices could conform their
behavior to the prescriptions of Reflective Equilibrium Theory
with relatively modest and imaginable changes in their current pat-
terns of behavior, centrally including more candor concerning their
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methodological practices and a commitment to developing more
fully elaborated interpretive approaches over time.

"This recognition should inspire hope for the future. By making
readily achievable improvements in their approach to constitutional
decision making, the Justices could do a great deal to enhance the
moral legitimacy of constitutional adjudication in the Supreme
Court.

Toward a Better Tomorrow

It is troubling to think that the moral legitimacy of constitutional
adjudication in the Supreme Court not only falls short of ideal stan-
dards but also exhibits persistent deficiencies with respect to proce-
dural regularity and argumentative good faith. In a book about
judicial review written more than fifty years ago, Professor
Charles L. Black Jr. recounted the story of a foreigner who ex-
claimed upon entering the United States that it was “wonderful . . .
to breathe the sweet air of legitimacy.”*’ We can both understand
and savor the story while also appreciating that the air of constitu-
tional legitimacy consists of diverse elements and fragrances. It is by
no means a perfect compound, and never has been, nor is it neces-
sarily stable. The foundations of constitutional legitimacy, and of
legal and moral legitimacy in constitutional adjudication by the
Supreme Court, are easily misunderstood. They should not be ide-
alized, nor taken for granted. The Justices can and should do better. So
should the rest of us who bear responsibility for the legal, moral, and
political climate in which the Justices perform their roles.
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go. For alucid and fair-minded view of competing positions with respect to
this issue, see Curtis A. Bradley & Neil S. Siegel, Constructed Constraint and the
Constitutional Text, 64 DUxe L J. 1213, 1247-51 (2015).

41. MicuakL J. Krarman, From Jim Crow To CiviL RicHTS 292 (2004).

42. U.S. Const. art. V provides, “The Congress, whenever two thirds of
both Houses shall deem it necessary, shall propose Amendments to this Con-
stitution, or, on the Application of the Legislatures of two thirds of the several
States, shall call a Convention for proposing Amendments, which, in either
Case, shall be valid to all Intents and Purposes, as part of this Constitution,
when ratified by the Legislatures of three fourths of the several States, or by
Conventions in three fourths thereof, as the one or the other Mode of Ratifica-
tion may be proposed by the Congress.”

43. For Professor Dworkin’s initial formulation of the thesis that all legal
questions have one right answer, and for his initial characterization of his ideal
judge Hercules, see Ronald M. Dworkin, Hard Cases, 88 Harv. L. Rev. 1057
(1975)-

44. For discussions of reasonable disagreement and its relevance to consti-
tutional and political theory, see, for example, AMy Gurmann & DENNIS
TromPsoN, DEmocracYy AND DISAGREEMENT 1 (1996); CHRISTOPHER Mc-
ManoN, REAsONABLE Di1sAGREEMENT: A THEORY oF Porrticar MorALITY
(2009); Joun RawLs, PoriTicaL LiBErRALISM §54-58 (1993); Cass R. SuNsTEIN,
LecaL ReasoNiNG aAND Porrricar CoNrLICT 35 (1996); and JEREMY WALDRON,
Law AND DISAGREEMENT (1999).

45. My claim about the predominant usage is offered as a generalization
and no more. In certain usages, “legitimate” is simply a synonym for “lawful”
and “illegitimate” for unlawful. See, e.g., Freytag v. Comm’r of Internal Rev-
enue, 501 U.S. 868, 896 (1991) (Scalia, J., concurring in part and concurring in
the judgment) (observing that “a litigant’s prior agreement to a judge’s expressed
intention to disregard a structural limitation [on judicial power] cannot have
any legitimating effect—i.e., cannot render that disregard /awfu/l”); South Da-
kota v. Dole, 483 U.S. 203, 210 (1987) (referring to “the range of conditions le-
gitimately placed on federal grants”).

46. See, e.g., Barry Friedman, The History of the Countermajoritarian
Difficulty, Part Three: The Lesson of Lochner, 76 N.Y.U. L. Rev. 1383, 1455
(2001).

47. Cheney v. United States Dist. Court, 542 U.S. 367, 380 (2004) (quoting
Bankers Life & Casualty Co. v. Holland, 346 U.S. 379, 383 (1953)); see also id.
(linking a “clear abuse of discretion” with “a judicial ‘usurpation of power’” as
the only “exceptional circumstances” warranting the issuance of a writ of man-
damus to restrain a lower court (first quoting Holland, 346 U.S. at 383; then
quoting Will v. United States, 389 U.S. 90, 95 (1967))).
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48. See, e.g., BERNARD SCHWARTZ, ADMINISTRATIVE Law § 10.16 (3d ed.
1991).

49. See, e.g., Helvering v. Davis, 301 U.S. 619, 640 (1937).

so. In perhaps the most basic sense, “jurisdiction is power to declare the
law.” Ex parte McCardle, 74 U.S. (7 Wall.) 506, 514 (1869).

51. See, e.g., In re Yamashita, 327 U.S. 1, 8 (1946); Ng Fung Ho v. White, 259
U.S. 276, 284 (1922).

52. See, e.g., Estep v. United States, 327 U.S. 114, 122—23 (1946) (plurality
opinion).

53. See, e.g., ALAN M. Dersnow1TZz, SUPREME INjUsTicE: How THE Hicn
Court Hijackep ELECTION 2000, at 174 (2001).

54. See, e.g., Thornburgh v. Am. Coll. of Obstetricians & Gynecologists,
476 U.S. 747, 791 (1986) (White, J., dissenting); Planned Parenthood of Se. Pa.
v. Casey, 505 U.S. 833, 951-52 (1992) (Rehnquist, C. J., concurring in the
judgment in part and dissenting in part).

55. See, e.g., ANTONIN ScaLia & BryaN A. GARNER, REaDING Law: THE IN-
TERPRETATION OF LEGAL TEXTS 15 (2012).

56. U.S. Consr. art. 11, § 2, cl. 2.

57. 1d.

58. 1d. § 4.

59. See Myers v. United States, 272 U.S. 52, 110-32 (1926).

60. There are, to be sure, a few who believe that constitutional adjudica-
tion can be purged of any normative judgments. See, ¢.g., John O. McGinnis
& Michael B. Rappaport, Original Methods Originalism: A New Theory of In-
terpretation and the Case against Construction, 103 Nw. U. L. Rev. 751, 773-76
(2000).

61. Relevant cases include Myers v. United States, 2772 U.S. 52 (holding that
president must be able to remove executive officers at his discretion); Humphrey’s
Executor v. United States, 295 U.S. 60z (1935) (permitting Congress to place lim-
itations on removal of quasi-legislative or quasi-judicial officers); Morrison
v. Olson, 487 U.S. 654 (1988) (upholding constitutionality of restriction on
president’s removal of independent counsel to showings of “good cause”); and
Free Enterprise Fund v. Public Company Accounting Oversight Board, 561 U.S. 477
(2010) (invalidating a statutory provision that limited the president’s powers to
remove members of one board by locating such power in another board, whose
members the president could remove, but only in limited circumstances).

62. An increasing number of originalists thus distinguish between original
meaning, which is the object of constitutional “interpretation” but is often
vague or ambiguous, and constitutional “construction,” which requires further
judgment in rendering determinate what, as a matter of purely historical fact,
was indeterminate. See, e.g., Jack M. Balkin, The New Originalism and the Uses of
History, 82 ForpaaM L. REV. 641, 646 (2013); Lawrence B. Solum, Originalism
and Constitutional Construction, 82 ForpaAM L. REV. 453, 483 (2013).

63. See, e.g., Jack M. Balkin, The Construction of Original Public Meaning, 31
ConsT. COMMENT. 71 (2016); Lawrence B. Solum, Originalism and Constitutional
Construction, 82 Forpuam L. Rev. 453 (2013); Randy E. Barnett, Interpretation
and Construction, 34 Harv. J.L. & Pus. PoL’y 65, 66 (2011).
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64. Chapter 6 will offer reasons to be skeptical of the claim of John O. Mc-
Ginnis & Michael B. Rappaport, Original Methods Originalism: A New Theory
of Interpretation and the Case against Construction, 103 Nw. U. L. Rev. 751
(2009), that courts can and should resolve indeterminacies by applying the in-
terpretive methods that reasonable, well-informed judges and lawyers would
have employed to gauge the meaning of a constitutional provision at the time
of its enactment.

65. See Joseph Raz, On the Authority and Interpretation of Constitutions: Some
Preliminaries, in CONSTITUTIONALISM: PHILOSoPHICAL FOUNDATIONS 152, 173
(Larry Alexander ed., 1998).

66. 17 U.S. (4 Wheat.) 316, 408, 411 (1819).

67. Cf. Joseph Raz, The Problem of Authority: Revisiting the Service Concep-
tion, 9o MiINN. L. Rev. 1003, 1035 (2006) (“It seems implausible to think that
one can be a legitimate authority however bad one is at acting as an
authority.”).

68. See Richard H. Fallon Jr., The Core of an Uneasy Case for Judicial Review,
121 Harv. L. REV. 1693 (2008).

69. As noted in the Introduction, when judges speak in the name of the law,
they need not necessarily claim that the law is morally correct, only that the
law is morally binding. See Joun Garo~er, How Law Claims, What Law Claims,
in Law as A Leap oF Fartu 125, 139—45 (2012). But when judges and Justices
speak with the authority of law, they must claim that their decisions are the
most morally legitimate ones that can be made within the bounds that the law
establishes.

2 Constitutional Meaning: Original Public Meaning

1. King v. Burwell, 135 S. Ct. 2480, 2500 (2015) (Scalia, J., dissenting).

2. See, e.g., Lawrence B. Solum, Communicative Content and Legal Content,
89 NoTre Dame L. REv. 479, 498 (2013); Vasan Kesavan & Michael Stokes
Paulsen, The Interpretive Force of the Constitution’s Secret Drafting History, 91 GEeo.
LJ. 1113, 1132 (2003).

3. U.S. Const. amend. VIIL

4. Among other things, the Due Process Clause, which says that no one
may be deprived of life, liberty, or property without due process of law, U.S.
ConsT. amend. V, seems to contemplate that the government may deprive
people of their lives, as long as it provides them with due process of law before
doing so.

5. See, e.g., Walton v. Arizona, 497 U.S. 639, 671 (1990) (Scalia, J., concur-
ring in part and concurring in the judgment).

6. See, e.g., Randy E. Barnett, Trumping Precedent with Original Meaning:
Not as Radical as It Sounds, 22 ConsT. COMMENT. 257, 258—59 (2005); Randy E.
Barnett, It’s a Bird, It’s a Plane, No, It’s Super Precedent: A Response to Farber and
Gerbardt, 9o MINN. L. REv. 1232, 1233 (2006); Michael Stokes Paulsen, The In-
trinsically Corrupting Influence of Precedent, 22 CoNsT. COMMENT. 289, 291
(2005); Gary Lawson, The Constitutional Case against Precedent, 17 Harv. J.L. &
Pus. Por’y 23 (1994).
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7. See, e.g., Mitchell N. Berman, Originalism Is Bunk, 84 N.Y.U. L. Rev. 1,
24-25 (2009).

8. See Thomas B. Colby & Peter J. Smith, Living Originalism, 59 Duke L.J.
239, 24445 (2000).

9. See, e.g., Richard S. Kay, Original Intention and Public Meaning in Con-
stitutional Interpretation, 103 Nw. U. L. Rev. 703, 718-26 (2009); Larry Alex-
ander, Originalism, the Why and the What, 82 Forpuam L. Rev. 539, 540
(2013).

10. See generally Paul Brest, The Misguided Quest for the Original Under-
standing, 6o B.U. L. Rv. 204 (1980).

11. See, e.g., John C. Yoo, The Judicial Safeguards of Federalism, 70 S. Cav. L.
Rev. 1311, 1374 (1997); Kurt T. Lash, Of Inkblots and Originalism: Historical
Ambiguity and the Case of the Ninth Amendment, 31 Harv. ].L. & Pus. PoL’y 467,
467-68 (2008); see also Alden v. Maine, 527 U.S. 706, 716-19 (1999) (examining
evidence of the “original understanding” of the Constitution’s ratifiers).

12. See Richard H. Fallon Jr., The Many and Varied Roles of History in Consti-
tutional Adjudication, 9o NoTrRE DaMmE L. REV. 1753, 1766-68 (2015).

13. See Joseph M. Lynch, The Federalists and the Federalist: A Forgotten His-
tory, 31 SEToN HaLL L. REV. 18, 21-23 (2000).

14. Seeid.

15. See, e.g., JaMEs J. MAGEE, FREEDOM OF EXPRESSION 22-24 (2002); Law-
rence Rosenthal, First Amendment Investigations and the Inescapable Pragmatism
of the Common Law of Free Speech, 86 IND. L J. 1, 19—22 (2011).

16. See Lawrence B. Solum, Communicative Content and Legal Content, 89
Notre Dame L. REv. 479, 498 (2013); Vasan Kesavan & Michael Stokes Paulsen,
The Interpretive Force of the Constitution’s Secret Drafting History, 91 Gro. L.J.
1113, 1132-33 (2003); Gary Lawson & Guy Seidman, Originalism as a Legal
Enterprise, 23 CoNsT. COMMENT. 47, 48, 72 (2006).

17. See, e.g., Mark D. Greenberg & Harry Litman, The Meaning of Original
Meaning, 86 Gro. L.J. 569 (1998).

18. See U.S. ConsT. amend. V (“No person shall be . . . deprived of life, lib-
erty, or property, without due process of law.”).

19. See generally Harmelin v. Michigan, sor U.S. 957 (1991); see also Walton
v. Arizona, 497 U.S. 639, 671 (1990) (Scalia, J., concurring in part and concur-
ring in the judgment).

20. Michael Klarman, An Interpretive History of Modern Equal Protection, go
Micnh. L. Rev. 213, 252 (1991).

21. The sole prominent exception is Michael W. McConnell, Originalism
and the Desegregation Decisions, 81 VA. L. REV. 947 (1995).

22. Michael J. Klarman, Brown, Originalism, and Constitutional Theory, 81
Va. L. Rev. 1881, 1885-93 (1995).

23. 347 U.S. 483 (1954).

24. Id. at 489.

25. Id. at 492.

26. Roughly speaking, a statement’s semantic or literal meaning is the
meaning it would have for someone operating solely with dictionary definitions,
the rules of grammar, and other general propositions bearing on how the
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meaning of a sentence emerges from the combination of its elements. See, e.g.,
ANDREI MARMOR, THE LAaNGUAGE oF Law 22—23 (2014).

27. U.S. Const. amend. XIV § 1.

28. 163 U.S. 537 (1896).

29. Brown, 347 U.S. at 495.

30. The example is adapted from one offered by Mark D. Greenberg &
Harry Litman, The Meaning of Original Meaning, 86 Gro. L.]J. 569, 592 (1998).

31. See, e.g., Michael W. McConnell, Originalism and the Desegregation Deci-
sions, 81 V. L. Rev. 947 (1995); Steven G. Calabresi & Michael W. Perl, Origi-
nalism and Brown v. Board of Education, 2014 MicH. St. L. REv. 429.

32. See, e.g., United States v. Virginia, 518 U.S. 515, 568-69 (1996) (Scalia,
J., dissenting).

33. For development of an argument to this effect, see Jack M. BaLkin,
Living OriGINALISM (2012).

34. U.S. Const. amend. L.

35. See LEoNnarRD W. LEvy, EMERGENCE OF A FrREE PrEss xii—xv (1985);
Davip A. Strauss, Tae Livine CoNsTITUTION 61 (2010).

36. Cf Brown v. Entm’t Merchs. Ass'n, 564 U.S. 786, 792 (2011) (explaining
that the Court will not carve out additional exceptions to the prohibition against
content-based regulation absent “persuasive evidence that a novel restriction
on content is part of a long (if heretofore unrecognized) tradition of
proscription”).

37. See, e.g., Michael Moore, Moral Reality, 1982 Wis. L. Rev. 1061; Mi-
chael S. Moore, Moral Reality Revisited, 9o MicH. L. Rev. 2424 (1992); see also
RonarLp Dworkin, FrReepom’s Law: THE MoraL READING OF THE AMERICAN
CONSTITUTION 7-10 (1996).

38. See Steven G. Calabresi & Julia T. Rickert, Originalism and Sex Discrimi-
nation, 9o Tex. L. REv. 1, 2—15 (2011).

39. See, e.g., Ronald Dworkin, Comment, in ANTONIN ScALIA, A MATTER OF
INTERPRETATION 115, 12021 (Amy Gutmann ed., 1997); Mark D. Greenberg
& Harry Litman, The Meaning of Original Meaning, 86 Geo. L.J. 569, 603-13
(1998).

go. Schenck v. United States, 249 U.S. 47, 52 (1919).

41. See, e.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520, 533 (1993); Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 798 (2011).

42. See, e.g., John F. Manning, Textualism and Legislative Intent, 91 VA. L.
REV. 419, 428-31 (2003).

43. See, e.g., Antonin Scalia, Common Law Courts in a Civil-Law System: The
Role of United States Federal Courts in Interpreting the Constitution and Laws, in
A MATTER OF INTERPRETATION 3, 17 (Amy Gutmann ed., 1997); Caleb Nelson,
What Is Textualism?, 91 Va. L. Rev. 347, 353—57 (2005); John F. Manning, What
Divides Textualists from Purposivists?, 106 CoLrum. L. REv. 70, 79 (2006).

44. 514 U.S. 211 (1995).

45. Id. at 219, 221.

46. See Ollman v. Evans, 750 F.2d 970, 993 (D.C. Cir. 1984) (en banc) (Bork,
J., concurring); RoserT H. Bork, THE TEMPTING OF AMERICA: THE PoLiTicAL
SepucTioN oF THE Law 167-69 (1990).
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47. See Frederick Schauer, Is Law a Technical Language?, 52 SAN Disco L.
Rev. 501 (2015) (exploring but stopping short of embracing this possibility).

48. 22 U.S. (9 Wheat.) 1, 71 (1824).

49. For discussion of the role of presuppositions in linguistic communica-
tion, see, for example, 1 ScorT Soames, PHiLosopHIcAL Essavs: NaTURAL
Lancuage: WHaT IT Means anp How WE Use It 3-130 (2008); Robert
Stalnaker, Common Ground, 25 LiNncuisTics & PHaILoLoGY 701, 701 (2002). Pre-
suppositions can be distinguished in various ways. For example, Soames distin-
guishes among logical, expressive, and pragmatic presuppositions. See 1 ScoTT
Soames, PurLosorHICAL Essays: NaTuraL Lancuace: WHAT IT MEANS AND
How WE Usk It 75-76 (2008); Robyn Carston, Legal Texts and Canons of Con-
struction: A View from Current Pragmatic Theory, in 15 Law AND LANGUAGE:
CurreNT LegaL Issues 8, g (Michael Freeman & Fiona Smith eds., 2013).

50. See, e.g., Scott Soames, Toward a Theory of Legal Interpretation, 6 N.Y.U.
J.L. & LiBERTY 231, 236—37 (2011).

51. Scott Soames, Deferentialism: A Post-originalist Theory of Legal Interpre-
tation, 82 Forpuam L. Rev. 597, 508 (2013).

52. See, e.g., id. at 597—-98; Scott Soames, Toward a Theory of Legal Interpreta-
tion, 6 N.Y.U. J.L. & LiBERTY 231, 236—37 (2011).

53. Soames emphasizes these distinctions, rather than denying them, see,
e.g., Scott Soames, Toward a Theory of Legal Interpretation, 6 N.Y.U. J.L. & Lis-
ERTY 231, 236—37 (2011), but thinks that legal interpreters fall into confusion
by failing to recognize that focus on “asserted or stipulated . . . content. . . is
required by any defensible form of textualism,” id. at 237.

54. See Scott Soames, Deferentialism: A Post-originalist Theory of Legal Inter-
pretation, 82 ForpuaM L. REV. 597, 598 (2013):

In most standard linguistic communications, all parties know, and know
they all know, the linguistic meanings of the words and sentences used,
plus the general purpose of the communication and all relevant facts
about what previously has been asserted or agreed upon. Because of this,
what is asserted or stipulated can usually be identified with what the
speaker means and what the hearers take the speaker to mean by the
words used on that occasion. Applying this lesson to legal interpretation,
the deferentialist looks for what the lawmakers meant and what any reason-
able person who understood the linguistic meanings of their words, the publically
available facts, the recent history in the lawmaking context, and the background
of existing law into which the new provision is expected to fit, would take them to
bave meant. This—not the original linguistic meaning of the words they
used—is the content of the law as enacted.

55. E-mail from Andrei Marmor to Richard Fallon Jr. (July 4, 2014) (on file
with author).

56. See, e.g., Lawrence B. Solum, Communicative Content and Legal Content,
89 NoTre DaMmE L. REV. 4709, 488 (2013).

57. See, e.g., id. at 480-84.

58. Frank Jackson, FrRom MEeTaPHYSICS TO ETHICS: A DEFENCE OF CON-
CEPTUAL ANALYSIS 37 (1998), labels concepts of this kind as “folk concepts.”
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59. Seeid. (noting that, in the case of folk concepts, linguistic intuitions are
relevant because “inasmuch as my intuitions are shared by the folk, they reveal
the folk theory” that presumptively defines a folk concept’s extension).

60. See Scott Soames, Deferentialism: A Post-originalist Theory of Legal Inter-
pretation, 82 ForbpHAM L. REV. 597, 508 (2013).

61. Jack N. Rakove, Joe the Ploughman Reads the Constitution, or, The Poverty
of Public Meaning Originalism, 48 SaN Dieco L. Rev. 575, 586 (2011).

62. 17 U.S. (4 Wheat.) 316, 408 (1819).

63. As he put it, “general reasoning” dictates that a court, given a choice,
should not adopt an interpretation of the Constitution that would render the
achievement of its largest purposes “difficult, hazardous, and expensive.” Id. at
408, 411.

64. President Andrew Jackson, Veto Message (July 10, 1832), in 2 A Compi-
LATION OF THE MEssAGES AND PaPErs oF THE PRESIDENTs 576, 582
(James D. Richardson ed., 1907).

65. See Tue FeperavisT No. 37, at 229—30 (James Madison) (Clinton
Rossiter ed., 1961).

66. See, e.g., Scott Soames, Toward a Theory of Legal Interpretation, 6
N.Y.U. J.L. & LiBerTY 231, 243 (2011); Lawrence B. Solum, Originalism and
Constitutional Construction, 82 Forpuam L. Rev. 453 (2013); Randy E. Barnett,
Interpretation and Construction, 34 Harv. ].L. & Pus. PoLy 65 (2011).

67. See generally Richard H. Fallon Jr., Strict Fudicial Scrutiny, 54 UCLA
L. Rev. 1267 (2007).

3 Constitutional Meaning: Varieties of History That Matter

1. Letter from James Madison to Spencer Roane (Sept. 2, 1819), in 8 THE
WRrITINGS OF JAMES MADISON 447, 450 (Gaillard Hunt. ed., 1908); see also THE
FeperarisT No. 37, at 229—30 (James Madison) (Clinton Rossiter ed., 1961).

2. Act of Sept. 24, 1789, ch. 20, § 4, 1 Stat. 73, 74-75.

3. Art. III, section 1 provides that “the judicial power of the United States,
shall be vested in one Supreme Court, and in such inferior courts as the Con-
gress may from time to time ordain and establish. The judges, both of the
supreme and inferior courts, shall hold their offices during good behaviour,
and shall, at stated times, receive for their services, a compensation, which
shall not be diminished during their continuance in office.” On the historical
controversy surrounding the constitutional permissibility of circuit riding, see
Bruce AckermaN, THE FarLure o THE FounpinGg FaTHERS: JEFFERSON, M AR-
SHALL, AND THE RiISE oF PRESIDENTIAL DEMOCRACY 163-76 (2005); Steven G.
Calabresi & David C. Presser, Reintroducing Circuit Riding: A Timely Proposal,
9o Minn. L. Rev. 1386, 1390-1400 (20006).

4. See Stuartv. Laird, 5§ U.S. (1 Cranch) 299, 309 (1803).

5. See Steven G. Calabresi & David C. Presser, Reintroducing Circuit Riding:
A Timely Proposal, go MiNN. L. Rev. 1386, 1399-1400 (2006); Felix Frankfurter
& James M. Landis, The Business of the Supreme Court of the United States—A
Study in the Federal fudicial System, 38 Harv. L. Rev. 1005, 1033-34 (1925).

6. 17 U.S. (34 Wheat.) 316 (1819).
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7. See, e.g., DREw R. McCoy, THE LasT oF THE FATHERS: JaMES MADIsON
AND THE RePUBLICAN LEGAcY 79-81 (1989); H. Jefferson Powell, The Original
Understanding of Original Intent, 98 Harv. L. Rev. 885, 940 (1985).

8. 17 U.S. (4 Wheat.) at 402.

9. 521 U.S. 898, 905 (1997) (internal quotations and citations omitted).

1o. For analysis of the frequently unanalyzed notion of historical gloss, see
Curtis A. Bradley & Trevor W. Morrison, Historical Gloss and the Separation of
Powers, 126 Harv. L. Rev. 411, 417-24 (2012).

11. 343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring). For arguable
examples of the Supreme Court’s acceptance of historical practice as consti-
tuting a gloss on constitutional meaning, see, e.g., American Insurance Ass’n v.
Garamendi, 539 U.S. 396, 415 (2003) (affirming a presidential power to suspend
pending legal claims based on “the fact that the practice goes back over
200 years, and has received congressional acquiescence throughout its history”);
Dames & Moore v. Regan, 453 U.S. 654, 686 (1981) (finding that the president
had the power to suspend claims in American courts against Iran in part on the
basis of “a history of [congressional] acquiescence”); United States v. Curtiss-
Wright Export Corp., 299 U.S. 304, 327-28 (1936) (relying on historical practice
to find that Congress could constitutionally delegate to the president the
power to criminalize arms sales to countries involved in a conflict in Latin
America); The Pocket Veto Case, 279 U.S. 655, 689 (1929) (relying in part on “long
settled and established practice” to find that a bill presented to the president
fewer than ten days before an intersession recess that the president neither signs
nor returns does not become a law); McCulloch v. Maryland, 17 U.S. (4 Wheat.)
316, 401 (1819) (“A doubtful question . .. in the decision of which . .. the re-
spective powers of those who are equally the representatives of the people, are
to be adjusted . . . ought to receive a considerable impression from [the practice
of the government].”). See generally Curtis A. Bradley & Trevor W. Morrison,
Historical Gloss and the Separation of Powers, 126 Harv. L. REV. 411, 417-24 (2012)
(examining the prevalence of the historical gloss argument in connection with
debates over the scope of presidential power).

12. See Curtis A. Bradley & Neil S. Siegel, Historical Practice, Textual Ambi-
guity, and Constitutional Adverse Possession, 2014 Sup. Ct. REv. 1 (distinguishing a
“liquidation” approach from a “historical gloss” approach).

13. 134 S. Ct. 2550, 2560 (2014).

14. See Curtis A. Bradley & Trevor W. Morrison, Historical Gloss and the
Separation of Powers, 126 Harv. L. REv. 411, 417 (2012); Jane E. Stromseth, Un-
derstanding Constitutional War Powers Today: Why Methodology Matters, 106
Yare LJ. 845, 876 (1996) (book review).

15. See Walz v. Tax Comm’n, 397 U.S. 664, 678 (1970).

16. See, e.g., Town of Greece v. Galloway, 134 S. Ct. 1811, 1845 (2014)
(Kagan, J., joined by Ginsburg, Breyer, and Sotomayor, J]., dissenting) (agreeing
with the majority on this point).

17. See id.

18. During the oral argument in Noe/ Canning, Justice Antonin Scalia asked
the lawyer for the United States whether the Court could lawfully follow a his-
torical practice when it contradicted the Constitution’s original meaning, and
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the lawyer, Solicitor General Donald Verrilli, answered in the atfirmative. See
Curtis A. Bradley & Neil S. Siegel, Constructed Constraint and the Constitutional
Text, 64 Duke L.J. 1213, 1265 (2015). Justice Scalia was unpersuaded. The
Court’s majority opinion in the case treated historical practice as authoritative,
but only after describing the original meaning as ambiguous. See id.

19. See id. at 1238-68.

20. Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (quoting Moore
v. City of East Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion)).

21. See, e.g., Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015) (Kennedy, J.)
(“History and tradition guide and discipline [the substantive due process] in-
quiry but do not set its outer boundaries.”); Lawrence v. Texas, 539 U.S. 558,
572 (2003) (“History and tradition are the starting point but not in all cases the
ending point of the substantive due process inquiry.” (quoting County of Sac-
ramento v. Lewis, 523 U.S. 833, 857 (1998) (Kennedy, J., concurring))).

Analysis has revealed deep challenges in identifying the content of pertinent
traditions, which can often be described either broadly or narrowly. In Mi-
chael H. v. Gerald D., 491 U.S. 110 (1989), for example, Justices Scalia and Wil-
liam J. Brennan disagreed over the level of generality at which to define the
fundamental right in question. Scalia characterized the claim before the Court
as involving the purported parental rights of an “adulterous natural father,” id.
at 127 n.6 (plurality opinion of Scalia, J.). By contrast, Justice Brennan viewed
the father as coming within a tradition of legal respect for the more general
rights associated with “parenthood,” id. at 139 (Brennan, J., dissenting). For
commentary on Justices Scalia and Brennan’s debate over levels of generality
in defining fundamental rights, see J. M. Balkin, Tiadition, Betrayal, and the
Politics of Deconstruction, 11 Carpozo L. Rev. 1613, 1614—29 (1990); Lau-
rence H. Tribe & Michael C. Dorf, Levels of Generality in the Definition of
Rights, 57 U. Cu1. L. Rev. 1057, 1058 (1990).

22. See McDonald v. City of Chicago, 561 U.S. 742, 791 (2010) (Scalia, J.,
concurring) (“Despite my misgivings about substantive due process as an orig-
inal matter, I have acquiesced in the Court’s incorporation of certain guarantees
in the Bill of Rights.”).

23. See Wisconsin v. Yoder, 406 U.S. 205, 232 (1972); Meyer v. Nebraska,
262 U.S. 390, 399—401 (1923); Glucksberg, 521 U.S. at 724.

24. United States v. Virginia, 518 U.S. 515, 568 (1996) (Scalia, J., dissenting)
(emphasis omitted).

25. Id. at 519 (majority opinion).

26. 388 U.S. 1, 2 (1967).

27. See generally David A. Strauss, The Supreme Court, 2014 Term—Foreword:
Does the Constitution Mean What It Says?, 129 Harv. L. REv. 1 (2015).

28. See, e.g., ANTONIN Scaria & Bryan A. GARNER, REaDING Law: THE IN-
TERPRETATION OF LEGAL TEXTs g411-12 (2012); Randy J. Kozel, Sertled versus
Right: Constitutional Method and the Path of Precedent, 91 Tex. L. REV. 1843, 1873
(2013). As discussed in Chapter 2, however, there are some originalists who in-
sist that original meaning should always determine constitutional outcomes.

29. See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 85455

(1992):
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When this Court reexamines a prior holding, its judgment is customarily
informed by a series of prudential and pragmatic considerations. . . .
Thus, for example, we may ask whether the rule has proven to be intoler-
able simply in defying practical workability, Swift & Co. v. Wickbham, 382
U.S. 111, 116 (1965); whether the rule is subject to a kind of reliance that
would lend a special hardship to the consequences of overruling and add
inequity to the cost of repudiation, e.g., United States v. Title Ins. & Tirust
Co., 265 U.S. 472, 486 (1924); whether related principles of law have so far
developed as to have left the old rule no more than a remnant of aban-
doned doctrine, see Patterson v. McLean Credit Union, 491 U.S. 164, 173~
174 (1989); or whether facts have so changed, or come to be seen so differ-
ently, as to have robbed the old rule of significant application or
justification, e.g., Burnet [v. Coronado Oil & Guas Co., 285 U.S. 393, 412
(1932)] (Brandeis, J., dissenting).

30. See id.

31. Richard H. Fallon Jr., The Meaning of Legal “Meaning” and Its Implica-
tions for Theories of Legal Interpretation, 82 U. Ca1. L. REV. 1235, 1251-52 (2015).

32. See, e.g., McDonald v. City of Chicago, 561 U.S. 742, 791 (2010) (Scalia,
J., concurring).

33. U.S. ConsT. amend. L.

34. See, e.g., New York Times Co. v. United States, 403 U.S. 713 (1971). For
general discussion of the extension of First Amendment principles to the execu-
tive branch and the judiciary, and of the more general relationship of linguistic
meaning to constitutional meaning, see Curtis A. Bradley & Neil S. Siegel, Con-
structed Constraint and the Constitutional Text, 64 DUKE L.J. 1213, 1245—46 (2015);
David A. Strauss, The Supreme Court, 2014 Term—Foreword: Does the Constitu-
tion Mean What It Says?, 129 Harv. L. Rev. 1, 30-34 (2015).

35. See Thomas R. Lee, Stare Decisis in Historical Perspective: From the
Founding Era to the Rebnquist Court, 52 VAND. L. Rev. 647, 662-81 (1999). Al-
though the early history is less than perfectly consistent, Founding-era com-
mentators generally presupposed that constitutional precedents would be
treated as authoritative, see 7d. at 718, and the Marshall Court’s decisions “re-
peatedly adverted to the binding or controlling effect of precedent,” id. at
684. Justice Joseph Story’s influential CoMMENTARIES ON THE CONSTITUTION
or THE UNITED STATES actually maintained that the “conclusive effect of ju-
dicial adjudications . . . was in the full view of the framers of the Constitu-
tion,” 1 JoserH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
States 373 (Fred B. Rothman & Co. 1991) (1833), and thus, apparently, could
be seen as part of the original understanding of the Constitution. I hasten
to add, however, that I do not mean to endorse, much less stake my argu-
ment on, Story’s claim. See Richard H. Fallon Jr., Stare Decisis and the Consti-
tution: An Essay on Constitutional Methodology, 76 N.Y.U. L. REv. 570, 580 n.44
(2001).

36. Michael Stokes Paulsen, Abrogating Stare Decisis by Statute: May Congress
Remove the Precedential Effect of Roe and Casey?, 109 YALE L.J. 1535, 1578 n.115
(2000).
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37. There have been occasional complaints and expressions of doubt, including
a suggestion by Chief Justice Roger B. Taney that the Supreme Court might dis-
pense with stare decisis in constitutional cases. See The Passenger Cases, 48 U.S.
(7 How.) 283, 470 (1849) (Taney, CJ., dissenting). But Taney’s suggestion came in
a solitary dissent, and he subsequently appeared to apply a more standard position.
See Thomas R. Lee, Stare Decisis in Historical Perspective: From the Founding Era to
the Rebnquist Court, 52 VAND. L. REV. 647, 717-18 & n.377 (1999). Although Jus-
tices have sometimes maintained that to treat precedent as wholly conclusive
would violate their oaths to uphold the Constitution, their protests have addressed
the weight that should attach to stare decisis, not questioned whether the doctrine
should exist at all. See Richard H. Fallon Jr., Stare Decisis and the Constitution: An
Essay on Constitutional Methodology, 76 N.Y.U. L. Rev. 570, §82-83 (2001).

38. 515 U.S. 200 (1995). Justices Scalia and Thomas have taken a similar
stand in interpreting the Takings Clause. In Lucas v. South Carolina Coastal
Council, 505 U.S. 1003 (1992), Justice Scalia’s opinion for the Court relied on
prior Court decisions to support its holding that the Takings Clause restricts
“regulatory as well as physical deprivations” of property, despite historical evi-
dence that the Clause was not originally so understood. Id. at 1028 n.15. An-
other example comes from “dormant” Commerce Clause doctrine, under which
the Court sometimes invalidates state legislation on the ground that it inter-
feres with Congress’s power to regulate interstate commerce, even though the
Commerce Clause is exclusively a grant of power to Congress and makes no
reference to any prohibition against states other than those that Congress en-
acts. In West Lynn Creamery, Inc. v. Healy, 512 U.S. 186 (1994), Justice Scalia,
joined by Justice Thomas, concluded that dormant Commerce Clause doctrine
has no historical grounding, but he determined nevertheless that stare decisis
mandated the doctrine’s continued application because the Court had “decided
a vast number of negative-Commerce-Clause cases, engendering considerable
reliance interests.” Id. at 209-10 (Scalia, J., concurring in the judgment).

39. See generally Henry Paul Monaghan, Stare Decisis and Constitutional Ad-
Judication, 88 Corum. L. Rev. 723, 727-39 (1988) (listing examples of promi-
nent doctrines that are likely inconsistent with original understanding).

go. For an important, recent discussion of conflicts among legal authori-
ties, see NicoLE RoucHAN, AuTHORITIES: CONFLICTS, COOPERATION, AND
TRANSNATIONAL LEGAL THEORY (2013).

41. See, e.g., JosepH Raz, ETHIics IN THE PusLic DomaIN: Essays IN THE
MoraLrTy oF Law aND PorrTics 198 (1994).

42. Although I once argued otherwise, I did so based on so capacious a view
of original meaning that conflicts resulting in decision based on the lexical
categorization would almost never arise. See Richard H. Fallon Jr., 4 Construc-
tivist Coberence Theory of Constitutional Interpretation, 100 Harv. L. Rev. 11809,
1237-1268 (1987).

43. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854 (1992).

44. 529 U.S. 765 (2000).

45. Id. at 778 n.8 (“We express no view on the question whether gui tam
suits violate Article II, in particular the Appointments Clause of § 2 and the
‘take Care’ Clause of § 3.”).
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46. 462 U.S. 919 (1983).
47. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

4 Law in the Supreme Court: Jurisprudential Foundations

1. U.S. Const. art. V. Article V alternatively provides that “Congress . . .
on the application of the legislatures of two-thirds of the several states, shall
call a convention for proposing amendments” that would then require ratifica-
tion by three-fourths of the states, but this mechanism has never been
employed.

2. See Bruce A. Ackerman, The Storrs Lectures: Discovering the Constitution,
93 YaLe L J. 1013, 1017 (1984).

3. Id. (explaining that the Framers were undoubtedly “acting beyond their
legal authority” in “claiming the right to ignore . . . the state legislatures”).

4. See John Harrison, The Lawfulness of the Reconstruction Amendments, 68
U. CH1. L. Rev. 375, 379 n.14 (2001).

5. Id. at 451-57.

6. Id. at 451-52.

7. See, e.g., AKHIL REED AMAR, AMERICA’S CONSTITUTION: A BiograPHY
366 (2005); Akhil Reed Amar, The Consent of the Governed: Constitutional Amend-
ment outside Article V, 94 CoLum. L. ReV. 457, 464—69 (1994); Robert G. Na-
telson, Proposing Constitutional Amendments by Convention: Rules Governing the
Process, 78 TenN. L. Rev. 693, 719—23 (2011); John Harrison, The Lawfulness of
the Reconstruction Amendments, 68 U. Cu1. L. REv. 375, 419—57 (2001).

8. See Frederick Schauer, Amending the Presuppositions of a Constitution, in
ResponpING TO IMPERFECTION: THE THEORY AND PrACTICE OF CONSTITU-
TIONAL AMENDMENT 145, 154 (Sanford Levinson ed., 1995).

9. I'add the qualification concerning “minimal” legal legitimacy in defer-
ence to the traditional “natural law” view that an unjust law is “no law at all.”
See Chapter 1. Although I have resisted the strong version of that position, 1
accept the important point that severely unjust laws such as the proslavery pro-
visions of the original Constitution are so defective as species of law that their
defective character sets them apart from what we might think of as law in the
ordinary sense.

10. See H. L. A. Hart, Tt Concept oF Law 116-17 (2d ed. 1994).

11. Id. at 61.

12. See RicuarDp H. FarrLoN Jr., IMPLEMENTING THE CONSTITUTION 111-26
(2001); Frederick Schauer, Amending the Presuppositions of a Constitution, in Re-
SPONDING TO IMPERFECTION: THE THEORY AND PrACTICE OF CONSTITUTIONAL
AMENDMENT 145, 156—57 (Sanford Levinson ed., 1995); Kent Greenawalt, The
Rule of Recognition and the Constitution, 85 MicH. L. Rev. 621, 654 (1987);
Steven D. Smith, Stare Decisis in a Classical and Constitutional Setting: A Com-
ment on the Symposium, 5 AVE MAria L. Rev. 153, 168 (2007).

13. See Michael Sean Quinn, Practice-Defining Rules, 86 Etnics 76, 76
(1975). For other influential discussions of the concept of a practice, see Aras-
DAIR MACINTYRE, AFTER VIRTUE: A STUDY IN MoORAL THEORY 187-88 (2d ed.
1984); Thomas Morawetz, Commentary, The Rules of Law and the Point of Law,
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121 U. Pa. L. Rev. 859, 850—60 (1973); John Rawls, Two Concepts of Rules, 64

Pair. Rev. 3, 3—4 (1959).

14. See, e.g., Michael Sean Quinn, Practice-Defining Rules, 86 ETnics 76, 76
(1975)-

15. See Lupwic WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS paras.
151-53, 179-83 (G. E. M. Anscombe trans., 1953); see also JuLes L. COLEMAN,
TrE PracTICE OF PRINCIPLE: IN DEFENCE OF A PRAGMATIST APPROACH TO LEGAL
Tueory 8081 (2001) (invoking the Wittgensteinian notion to explicate juris-
prudential issues).

16. McDonald v. City of Chicago, 561 U.S. 742, 762—65 (2010) (explaining
the Court’s process of “selective incorporation” of the Bill of Rights); see a/so
Gitlow v. New York, 268 U.S. 652 (1925) (incorporating right to freedom of
speech); Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931) (incorporating
right to freedom of press).

17. See, e.g., Hicks v. Miranda, 422 U.S. 332, 344—45 (1975). For illuminating
discussions of judicial hierarchy, see Evan H. Caminker, Why Must Inferior
Courts Obey Superior Court Precedents?, 46 Stan. L. Rev. 817 (1994). Tara Leigh
Grove, The Structural Case for Vertical Maximalism, 95 CorNELL L. Rev. 1
(2009), offers further helpful discussion and sources on the issue of judicial
hierarchy.

18. In Texas v. Fohnson, 491 U.S. 397 (1989), the Court divided five to four,
with Justice William J. Brennan writing the majority opinion striking down
the flag-burning statute, and Chief Justice William Rehnquist writing the chief
dissent, which chastised the majority for ignoring the “unique position” the
American flag occupies “as the symbol of our Nation.” Id. at 422 (Rehnquist,
CJ., dissenting). And in City of Erie v. Pap’s A.M., 529 U.S. 277 (2000), the Court
splintered badly, with Justice Sandra Day O’Connor writing the plurality
opinion upholding the prohibition on nude dancing under intermediate scru-
tiny, #d. at 296, Justice Antonin Scalia writing a concurrence in the judgment
that would have upheld the nude-dancing ban as traditional morals legislation
outside the scope of the First Amendment, id. at 310 (Scalia, J., concurring in
the judgment), and Justice John Paul Stevens dissenting on the ground that the
nude-dancing ban should be invalidated based on its “censorial purpose,” id. at
326 (Stevens, J., dissenting).

19. I do not mean to deny that some interpretive rules can be derived or
inferred from the Constitution. See, ¢.g., John F. Manning, Response, Deriving
Rules of Statutory Interpretation from the Constitution, 101 Corum. L. Rev. 1648
(2001).

20. See H. L. A. Hart, Tue ConcerT oF Law 94—95, 100-110 (2d ed.
1994).

21. Cf. Frederick Schauer, Amending the Presuppositions of a Constitution, in
RespoNDING TO IMPERFECTION: THE THEORY AND PrACTICE OF CONSTITU-
TIONAL AMENDMENT 143, 150 (Sanford Levinson ed., 1995) (“There is no reason
to suppose that the ultimate source of law need be anything that looks at all like
a rule, whether simple or complex, or even a collection of rules, and it may
be less distracting to think of the ultimate source of recognition...as a
practice.”).
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22. See A. W. B. Simpson, The Common Law and Legal Theory, in OXFORD
Essays IN JurisPRUDENCE (SECOND SeriEs) 77 (A. W. B. Simpson ed., 1973).

23. See H. L. A. Hart, Tae ConcepT oF Law 101 (2d ed. 1994).

24. See id. at 289 (characterizing his view as “similar” to that—which is
quoted in the text—of PETER WiNcH, THE IDEA OF A SociaL ScieNce AND ITs
ReraTioN TO PHILOsorHY 58 (R. F. Holland ed., 1958)).

25. See Thomas Morawetz, The Rules of Law and the Point of Law, 121 U. Pa.
L. Rev. 859, 860—64 (1973).

26. See, e.g., RoNaLD DworkiN, FrReEepom’s Law: THE MorAL READING OF
THE AMERICAN CONSTITUTION 7—10 (1996).

27. See Richard H. Fallon Jr., Constitutional Precedent Viewed through the Lens
of Hartian Positivist furisprudence, 86 N.C. L. Rev. 1107, 1138-39 (2008).

28. For a theoretically ambitious and highly provocative account of the na-
ture of constitutional change in the absence of formal constitutional amend-
ment, see I BRuck AckermaN, WE THE PEoPLE: FoUNDATIONS (1991); 2 BRUCE
AckeErMAN, WE THE PEOPLE: TRANSFORMATIONS (2000); 3 BRUCE ACKERMAN,
WE tHE PropLe: THE CiviL RicaTs REVOLUTION (2014) (tracing “constitutional
moments” in U.S. history that unsettled inherited norms, understandings, and
expectations of U.S. constitutional decision making). Cf. Jack M. Balkin &
Sanford Levinson, Understanding the Constitutional Revolution, 87 Va. L. Rev.
1045, 1067-83 (2001) (explaining that constitutional change occurs over time
primarily because of “partisan entrenchment”—that is, a history of presidents
appointing members of their own party to the federal judiciary).

29. Emphasizing shifting understandings and theoretical debates among
judges and Justices, Professor Ronald Dworkin argued forcefully that Hart’s
picture of law as a system of “rules” was fundamentally misconceived. Instead,
Dworkin asked us to think of law as an “interpretive concept” the application
of which required a “protestant attitude” in identifying the applicable law of
any particular community. See RonaLp M. DworkiN, Law’s EMPIRE 410-13
(1986). Without delving into the details of the Hart-Dworkin debate, I would
emphasize that, at the end of the day, even Dworkin offers us—ineluctably, I
believe—a practice-based theory of law. As I said previously, the term “rules of
recognition” may be misleading, but the fundamental point for our purposes
remains unshaken: the foundations of law, including American constitutional
law in the Supreme Court, lie in socially grounded practices of recognition and
their acceptance by judges and Justices, among others.

30. See RicHArD H. FarLoN JR. ET AL., HART AND WECHSLER’S THE FEDERAL
Courts AND THE FEDERAL SysTEM 47 (7th ed. 2015).

31. See generally Frederick Schauer, Easy Cases, 58 S. Car. L. Rev. 399
(1985).

32. See Sup. Ct. R. 10(a) (listing as a compelling reason to grant certiorari
the fact that “a United States court of appeals has entered a decision in conflict
with the decision of another United States court of appeals on the same impor-
tant matter”).

33. See Plessy v. Ferguson, 163 U.S. 537 (1896); United States v. Butler, 297
U.S. 1 (1936); Hepburn v. Griswold, 75 U.S. 603 (1870).
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34. See Cass R. Sunstein, Unanimity and Disagreement on the Supreme Court,
100 CorNELL L. REV. 769, 780 (2015). For the 2013 term, the unanimity rate
reached 62 percent. Id. at 783—84.

35. 163 U.S. 537 (1896).

36. Cf MicHAEL J. KLarmAN, From Jim Crow To CrviL RiGHTS 22 (2004)
(explaining that “Plessy was easy” because “traditional legal sources” supported
the ruling, and because it “simply mirrored the preferences of most white
Americans”).

37. In Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833,
863 (1992), for example, the majority opinion affirmed, “We think Plessy was
wrong the day it was decided.”

38. See, e.g., DaNtEL KAHNEMAN, THINKING FAST AND SLow (2011); Dan M.
Kahan, The Supreme Court, 2010 Term—~Foreword: Neutral Principles, Motivated
Cognition, and Some Problems for Constitutional Law, 125 Harv. L. Rev. 1 (2011).

39. 163 U.S. 537, 551 (1896).

go. Charles Black, The Lawfulness of the Segregation Decisions, 69 YALE L ]J.
421, 422 n.8 (1960).

41. RonaLp M. DworkiN, Law’s EMPIRE 3—4, 13 (1986).

42. As Professor Jamal Greene has written, the American “anticanon” of
constitutional law—consisting of cases such as Dred Scott, Plessy, Lochner, and
Korematsu—“embodies a set of propositions that all legitimate constitutional
decisions must be prepared to refute.” Jamal Greene, The Anticanon, 125 Harv.
L. Rev. 379, 380 (2011).

43. See ANTONIN ScaLia & Bryan A. GARNER, REaDING Law: THE INTERPRE-
TATION OF LEGAL TEXTS (2012) (endorsing a set of fifty-seven “valid canons,” 7d. at
9, while explicitly disclaiming thirteen “falsities”); William N. Eskridge Jr., The
New Textualism and Normative Canons, 113 Corum. L. Rev. §31, 536 (2013) (book
review) (purporting to identify 187 interpretive canons).

44. See H. L. A. Hart, Tue ConcepT oF Law 289 (2d ed. 1994) (approvingly
citing PETER WincH, THE IDEA OF A SociaL ScieNck AND ITs RELATION TO
Puivosorny 58 (R. F. Holland ed., 1958)).

45. See Randy E. Barnett, Trumping Precedent with Original Meaning: Not as
Radical as It Sounds, 22 ConsT. COMMENT. 257, 258—59 (2006); Randy E. Bar-
nett, It’s a Bird, It’s a Plane, No, It’s Super Precedent: A Response to Farber and
Gerbardt, 9o MINN. L. REV. 1232, 1233 (2006); Gary Lawson, The Constitutional
Case against Precedent, 17 Harv. ].L. & Pus. PoL’y 23, 30 (1994); Michael Stokes
Paulsen, The Intrinsically Corrupting Influence of Precedent, 22 CoNsT. COMMENT.
289, 291 (2003).

46. Cf. Jack Knight & Lee Epstein, The Norm of Stare Decisis, 40 Am. J. PoL.
Scr. 1018, 1021-22 (1996) (noting that the Justices feel constrained from over-
ruling too many cases by an apprehension that the public would find too much
instability in constitutional law to be unacceptable).

47. See Miranda v. Arizona, 384 U.S. 436 (1966).

48. 530 U.S. 428, 443 (2000). The Court explained that stare decisis “carries
such persuasive force that we have always required a departure from precedent
to be supported by some special justification.” Id. (quoting United States v. Int’l
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Bus. Machs. Corp., 517 U.S. 843, 856 (1996) (internal quotation marks
omitted)).

49. See gemerally Richard H. Fallon Jr., Constitutional Precedent Viewed
through the Lens of Hartian Positivist furisprudence, 86 N.C. L. REv. 1107, 1148—50
(2008) (characterizing precedents that “have generated settled expectations that
preclude their being overruled” as “superprecedents”).

50. See generally Ricnarp H. FarronN Jr., IMPLEMENTING THE CONSTITU-
TION 82 (2001).

51. On the history of the emergence of the strict scrutiny test, see
Richard H. Fallon Jr., Strict Judicial Scrutiny, 54 UCLA L. Rev. 1267 (2007);
Stephen A. Siegel, The Origin of the Compelling State Interest Test and Strict Scru-
tiny, 48 Am. J. Lecar HisT. 355 (2006).

52. See RicuarDp H. Farron Jr., IMPLEMENTING THE CONSTITUTION 81
(2001).

53. See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 854—55
(1992), which is quoted in relevant part in Chapter 3.

54. See JuLes L. CoLEmaN, THE PracTICE oF PriNcIPLE: IN DEFENCE OF A
PraemaTisT ApProAacH TO LEGAL THEORY 100 (2001).

55. See David L. Shapiro, Mr. Fustice Rebnquist: A Preliminary View, 9o
Harv L. Rev. 293, 2906—97 (1976).

56. For example, Chief Justice Rehnquist is widely credited with overseeing
a “federalism revolution” that would have been nearly unimaginable during his
early years on the Supreme Court. See generally Richard H. Fallon Jr., The “Con-
servative” Paths of the Supreme Court’s Federalism Decisions, 69 U. CHr. L. REv.
429, 429-32 (2002).

57. Cf. Morrison v. Olson, 487 U.S. 654, 697-734 (1988) (Scalia, J., dis-
senting), with Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561
U.S. 477 (2010) (Roberts, C.J.) (adopting, in significant part, Justice Scalia’s dis-
sent in Morrison as controlling law).

58. See, e.g., Dep’t of Transp. v. Ass’n of Am. R.Rs., 135 S. Ct. 1225, 1240-55
(2015) (Thomas, J., concurring in the judgment) (writing separately to call into
question the legitimacy of the Court’s modern separation of powers and non-
delegation jurisprudence).

59. See generally Noan FELDMAN, ScorpIONS (2010).

6o. See, e.g., Ricaarp H. FaLLON JR., IMPLEMENTING THE CONSTITUTION §,
42 (2001).

61. See H. W. PErRY JR., DECIDING TO DECIDE: AGENDA SETTING IN THE
UnN1TED STATES SUPREME COURT 198-215 (1991); Tonja Jacobi & Matthew Sag,
Taking the Measure of Ideology: Empirically Measuring Supreme Court Cases, 98
Gro. LJ. 1, 16 n.73 (2009); Mark Tushnet, Themes in Warren Court Biographies,
70 N.Y.U. L. Rev. 748, 764 n.86 (1995).

62. See Tom Ginsburg, The Global Spread of Constitutional Review, in Tue
Oxrorp HanpBook o Law anp Povrrics 81, 85 (Keith E. Whittington et al.
eds., 2008) (describing how the “model of a designated constitutional court be-
came the basis of the post-World War II constitutional courts in Europe”).

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

NOTES TO PAGES 105-109 199

5 Constitutional Constraints

1. Cuarces Evanxs HucHes, Speech before the Elmira Chamber of Commerce,
May 3, 1907, in ADDRESSES OF CHARLES EvaN HugHES, 1906-1916, at 179, 185
(2d ed. 1916).

2. For a recent, sophisticated argument that coercion is normally a central
feature of law and legal systems, see FrReDERICK ScHAUER, THE Force or Law
(2015). See also Danny Priel, Sanction and Obligation in Hart’s Theory of Law, 21
Rat10 JURIS 404 (2008); Nicos Stavropolous, The Relevance of Coercion: Somze
Preliminaries, 22 Rat1o Juris 339 (2009).

3. Tue FeperavisT No. 51 (James Madison) (Clinton Rossiter ed., 1961).

4. I use the term “external constraints” more broadly than Madison did.
Madison contrasted “internal” constraints, which were those established and
enforced within the federal government, typically by one branch against an-
other, with “external” constraints, which originated outside the federal govern-
ment’s tripartite structure. See id. at 320—23. As I explain more fully later, I use
the term “external constraint” to embrace both of Madison’s categories of the
internal and the external. For my purposes, the pertinent contrast is between
constraints rooted in norms (“normative constraints”), on the one hand, and
those rooted in concerns about adverse consequences (“external constraints”),
on the other.

5. See STEPHEN HoLMES, Passions AND CONSTRAINT 163 (1995).

6. For discussions of this topic, see, for example, Nuno Garoura & Tom
GINSBURG, JupiciAL REpUTATION: A COMPARATIVE THEORY (2015); LAWRENCE
Baum, Jupces aND THEIR AUDIENCES 10-14 (2006); LEE EpsTEIN & Jack
KnieuT, Tae Croices Justices MAKE 9—10 (1998); Barry Friedman, The Poli-
tics of Judicial Review, 84 Tex. L. REV. 257 (2005); Richard A. Posner, What Do
Fudges and Fustices Maximize? (The Same Thing Everybody Else Does), 3 Sup. Cr.
Econ. Rev. 1 (1993).

7. Philosophers sometimes distinguish between “constitutive rules,”
which “create or define new forms of behavior,” and “regulative rules,” which
“regulate a pre-existing activity, an activity whose existence is logically inde-
pendent of the rules.” Joun R. SEARLE, SPEECH AcTs 33-34 (1969); Christopher
Cherry, Regulative Rules and Constitutive Rules, 23 PuiL. Q. 301 (1973). For crit-
icism of the view that regulative and constitutive rules are truly distinct, see
Josera Raz, PracTicaL REAsoN aAND NorMs 108-11 (1990).

8. On the constitutive function of constitutions, see, e.g., STEPHEN
HorwMmes, Passions AND CONSTRAINT 163 (1995); Ernest A. Young, The Consti-
tution outside the Constitution, 117 YALE L.J. 408 (2007). Andrei Marmor, Legal
Conventionalism, 4 LecaL THEORY 509 (1998), similarly argues that the juris-
prudential concept of a “rule of recognition,” which I discussed in Chapter 4,
should be regarded as a “constitutive convention.”

9. For an interesting discussion of the related issue of how the breadth and
significance of judicial opinions tend to be influenced by the ideological cohe-
sion of the Justices forming the majority, see Nancy Staudt, Barry Friedman,
& Lee Epstein, On the Role of Ideological Homogeneity in Generating Consequential
Constitutional Decisions, 10 U. PA. ]J. ConsT. L. 361 (2008).
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10. Tue SupreME CoUrT IN CONFERENCE (1940-1985), at 118 (Del Dickson
ed., 2001).

11. U.S. Const. art. ITI, § 1.

12. See, e.g., Stump v. Sparkman, 435 U.S. 349, 356 (1978).

13. U.S. ConsT. art. 11, § 4; see also THe FeperaLisT No. 81, at 453 (Alex-
ander Hamilton) (Clinton Rossiter ed., 1961) (“There never can be danger
that the judges, by a series of deliberate usurpations on the authority of the
legislature, would hazard the united resentment of the body intrusted with it,
while this body was possessed of the means of punishing their presumption, by
degrading them from their stations.”).

14. U.S. Const. art. I11, § 2, cl. 2. With Congress having regulated the
Court’s appellate jurisdiction since the 1789 Judiciary Act, the Court’s current
appellate jurisdiction is almost entirely governed by statute. See 28 U.S.C. §§
1251-59 (2012). Although it is almost universally agreed that some possible stat-
utory limitations on the Court’s jurisdiction would violate the Constitution,
the bounds on congressional power have seldom been tested and remain much
debated. See Ricaarp H. FALLON JR. ET AL., HART AND WECHSLER’S THE FED-
ERAL COURTS AND THE FEDERAL SysTEM 319—22 (7th ed. 2015).

15. See WiLLiam E. LEucHTENBURG, THE SUuPREME CoUrRT REBORN: THE
ConsTITUTIONAL REVOLUTION IN THE AGE OF ROOSEVELT 84-85, 9697, 112—
21, 142—43, 216—20 (1995); Rafael Gely & Pablo T. Spiller, The Political Economy
of Supreme Court Constitutional Decisions: The Case of Roosevelt’s Court-Packing
Plan, 12 INT’L REV. L. & Econ. 45 (1992).

16. See Josepa ALsop & TURNER CATLEDGE, THE 168 DAvs 135 (1938).

17. See, e.g., Kenneth Einar Himma, Making Sense of Constitutional Disagree-
ment: Legal Positivism, the Bill of Rights, and the Conventional Rule of Recognition
in the United States, 4 ].L. & Soc’y 149, 154 (2003); McNollgast, Politics and the
Courts: A Positive Theory of fudicial Doctrine and the Rule of Law, 68 S. CaL. L.
REV. 1631, 164147 (1995).

18. Cf William Baude, The Judgment Power, 96 Geo. L.J. 1807, 1862 (2008)
(arguing that the judicial power to bind the president applies only when a court
is acting within its jurisdiction).

19. See Frederick Schauer, The Supreme Court, 2005 Term—Foreword: The
Court’s Agenda—and the Nation’s, 120 Harv. L. Rev. 4 (2006).

20. But cf. Daryl Levinson, Empire-Building Government in Constitutional
Law, 118 Harv. L. Rev. 915 (2005) (challenging the premise that government
officials characteristically seek to expand the power of the institutions in which
they serve).

21. See Kerta E. WaITTINGTON, PoLiTicaL FounpaTions orF Jubiciat Su-
PREMACY: THE PrEsipENCY, THE SUPREME CoOURT, AND CONSTITUTIONAL
Leapersuip iN U.S. HisTorY 31-40 (2007) (summarizing well-known episodes
of actual and threatened presidential defiance of judicial authority).

22. For a vivid account of the relevant history, see Bruce A. Ackerman, THE
FarLure or THE Founping FaATHERS: JEFFERSON, MARSHALL, AND THE RISE OF
PresipENTIAL DEMOCRACY (2005).

23. U.S. ConsT. art. I11, § 1.

24. 5 U.S. (1 Cranch) 299 (1803).
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25. 5 U.S. (1 Cranch) 137 (1803).

26. See Richard H. Fallon Jr., Marbury and the Constitutional Mind: A Bicen-
tennial Essay on the Wages of Doctrinal Tension, 91 CAL1r. L. Rev. 1, 16—20 (2003).

27. See BRuck A. AckerMAN, THE FAILURE oF THE FounDING FATHERS: JEF-
FERSON, MARSHALL, AND THE RiISE OF PRESIDENTIAL DEMOCRACY 182-86
(2005).

28. 17 F. Cas. 144 (C.C.D. Md. 1861). For a detailed analysis of the decision
in Ex parte Merryman and its aftermath, see DanieL A. FArBer, LINCOLN’s
CONSTITUTION 17, 15763, 188—95 (2003).

29. See DANIEL A. FARBER, LiNcOoLN’s CONSTITUTION 159, 194 (2003).

30. 317 U.S. 1 (1942).

31. See Daniel J. Danelski, The Saboteurs’ Case, 1996 J. Sup. Ct. HisT. 61, 69.

32. See Richard H. Fallon Jr. & Daniel J. Meltzer, Habeas Corpus Furisdic-
tion, Substantive Rights, and the War on Terror, 120 Harv. L. ReV. 2029, 2078-79
(2007); see also Andrew Kent, Fudicial Review for Enemy Fighters: The Court’s
Fateful Turn in Ex parte Quirin, the Nazi Saboteur Case, 66 VAND. L. REv. 153,
231-32 (2013) (canvassing the ways in which public opinion and executive pres-
sure shaped the Court’s approach).

33. Brown v. Bd. of Educ. (IT), 349 U.S. 294, 301 (1955); see MicHAEL ].
Krarman, From Jim Crow TO Civir RicaTS: THE SUPREME COURT AND THE
StruGGLE FOR RaciaL EqQuaLiTy 312—20 (2004).

34. THE FEpErALIsT No. 51, at 322 (James Madison) (Clinton Rossiter ed.,
1961).

35. Id.

36. See, e.g., Kerra E. WHITTINGTON, PoLITicaL FouNpaTIONS OF JUuDICIAL
SupremMAcY: THE PresipENcY, THE SUPREME CoOURT, AND CONSTITUTIONAL
Leapersuip 1N U.S. HisTory 4 (2007); Mark A. Graber, Constructing Judi-
cial Review, 8 ANN. Rev. PoL. Scr. 425, 425 (2005).

37. On departmentalism and its history, see Larry Kramer, THE
PeorLe THEMSELVES: PoruLarR CONSTITUTIONALISM AND JUDICIAL REVIEW
(2004).

38. See Kerra E. WaITTINGTON, PoLITICAL FOoUNDATIONS OF JUDICIAL SU-
PREMACY: THE PRrESIDENCY, THE SUPREME CoOURT, AND CONSTITUTIONAL
Leapersurp iNn U.S. HisTory 25 (2007). See generally Ran HirscuL, TowarDs
JurisTocracy: THE OricINs AND CONSEQUENCES OF THE NEW CONSTITUTION-
ALISM (2004) (describing conditions under which vulnerable political elites in
other nations have chosen to establish robust schemes of judicial review to pro-
tect the then-prevailing elite’s values).

39. See, e.g., Kerta E. WaITTINGTON, PoLITicAL FOUNDATIONS OF JUDIciAL
SuprEMAcy: THE PresipEncy, THE SupREME CoOURT, AND CONSTITUTIONAL
Leapersuie 1N U.S. History 13452 (2007); Mark A. Graber, The Nonmajori-
tarian Difficulty: Legislative Deference to the fudiciary, 7 STup. Am. Por. DEv. 35, 38
(1993). Congress and the president may also be happy to see dominant national
visions enforced against the states, see Kerra E. WaITTINGTON, PoLTIcAL Foun-
DATIONS OF JUDICIAL SUPREMACY: THE PrESIDENCY, THE SUPREME COURT, AND
ConstrTuTiONAL LEADERSHIP IN U.S. HisTORY 105—7 (2007), and to delegate
to the courts a number of issues possessing low political salience, see id. at 121.
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go. See Richard H. Fallon Jr., Constitutional Precedent Viewed through the Lens
of Hartian Positivist Jurisprudence, 86 N.C. L. Rev. 1107, 114142, 1150 (2008).

41. See RoBErRT A. DanL, DEMOCcRACY AND ITs CrrTICS 190 (1989); ROBERT
G. McCroskey, THE AMERICAN SUPREME COURT 224 (1960); Kevin T. McGuire
& James A. Stimson, The Least Dangerous Branch Revisited: New Evidence on Su-
preme Court Responsiveness to Public Preferences, 66 J. PoL. 1018 (2004).

42. President Roosevelt appointed Justices Hugo L. Black, Stanley Reed,
Felix Frankfurter, William O. Douglas, Frank Murphy, James F. Byrnes,
Robert H. Jackson, and Wiley B. Rutledge, and also elevated Justice Harlan
Fiske Stone to Chief Justice.

43. For analyses of the Warren Court’s liberal legacy, see generally MorTON
J. Horwrtz, THE WARREN COURT AND THE PURSUIT OF JUusTICE (1998); THE
WarreN Court N HisToricaL aND Porrricart PerspecTive (Mark Tushnet
ed., 1993).

44. See Brandenburg v. Ohio, 395 U.S. 444 (1969); Gideon v. Wainwright,
372 U.S. 335 (1963); Miranda v. Arizona, 384 U.S. 436 (1966).

45. See Chris Hickman, Courting the Right: Richard Nixon’s 1968 Campaign
against the Warren Court, 36 J. Sup. Ct. HisT. 287, 292 (2011).

46. See generally MicHAEL J. GRAETZ & LiNnpa GREENHOUSE, THE BURGER
Court AND THE RisE oF THE JupiciaL RiGHT (2016).

47. Social scientists commonly equate the Court’s institutional legitimacy
with what they call “diffuse support” among the public, as reflected in opinion
surveys of whether the Court is a generally trustworthy decision maker whose
rulings therefore deserve respect or obedience. See, e.g., James L. Gibson et al.,
Measuring Attitudes toward the United States Supreme Court, 47 Am. J. Por. Scr.
354, 356-58 (2003).

48. Tuomas M. Keck, Tue Most ActivistT SupREME CourT IN HisTory:
TrE RoAD To MODERN JupiciAL CONSERVATISM 277 (2004).

49. See Jon Elster, Social Norms and Economic Theory, 3 J. Econ. Perse. 99,
103—4 (1989).

50. See Matthew C. Stephenson, Legal Realism for Economists, 23 J. Econ.
PERrsp. 191, 205 (2000) (arguing from a legal-realist perspective that good law-
yering is valuable because “legal advocates make specifically Jega/ arguments as
a way of lowering the cost to the judge of reaching the advocate’s preferred out-
come by, in essence, doing some of the judge’s work”).

51. For a classic historical and sociological study, see Kar T. Erikson, Way-
WARD PURITANS (1966).

52. For leading statements of the “attitudinal model,” see JEFFREY A. SEGAL
& Harorp J. SeaeTH, THE SUPREME COURT AND THE ATTITUDINAL MODEL
228 (1993); JEFFREY A. SEGAL & HaroLD J. SpaETH, THE SuPREME COURT AND
THE ATTITUDINAL MODEL REVISITED (2002).

53. JEFFREY A. SEGAL & HaroLrp J. SpaeTH, THE SUPREME COURT AND THE
ATTITUDINAL MODEL 65 (1993).

54. Cass R. Sunstein, Unanimity and Disagreement on the Supreme Court, 100
CorneLL L. Rev. 769, 784 (2015).

55. See Thomas M. Keck, Party, Policy, or Duty: Why Does the Supreme Court
Invalidate Federal Statutes?, 101 Am. PoL. Sci. Rev. 321, 336 (2007).
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56. 1d.; see also Rachel E. Barkow, Originalists, Politics, and Criminal Law on
the Rebnquist Court, 74 Geo. WasH. L. REv. 1043, 1045 (2006) (arguing that
Rehnquist Court decisions involving Sixth Amendment rights to trial by jury
in criminal cases, which often resulted from an alliance between liberal and
originalist Justices, “provide a concrete and important example of the power of
law and legal methodology—and not simply politics—in Supreme Court deci-
sion making”).

57. See, e.g., RonaLp DworkiN, FREepoM’s Law: THE MorAL READING OF
THE AMERICAN CONSTITUTION 7-10 (1996).

6 Constitutional Theory and Its Relation to Constitutional Practice

1. John Rawls maintained that only “public reasons” could have a legiti-
mate role in political argument and decision making, paradigmatically in-
cluding constitutional adjudication. See Joun RawLs, PorrricaL LiBERALISM
213-54 (1993). By “public reasons,” he roughly meant reasons that would reg-
ister as reasons within an overlapping consensus of reasonable moral and po-
litical views within a particular community. Ronald Dworkin argued for a
different restriction. See RonaLp DworkiN, Law’s EMPIRE 225-26, 24344,
338-39 (1986). According to him, the Justices should rely directly only on po-
litical principles that would figure in the morally best, rationalizing account
of the content of prior legally authoritative texts and decisions. In his view,
such principles are already immanent in American law. Other views are also
plausible.

2. Moral philosophers frequently draw a distinction between the “ra-
tional,” which can be understood in purely instrumental, self-interested terms,
and the “reasonable,” which imports a disposition to behave in ways that give
due consideration to the interests of others. See, e.g., Joun Rawws, PoLiticar
LiBeraLism 49 n.1 (1993) (“Knowing that people are rational we do not know
the ends they will pursue, only that they will pursue them intelligently. Knowing
that people are reasonable where others are concerned, we know that they are
willing to govern their conduct by a principle from which they and others can
reason in common; and reasonable people take into account the consequences
of their actions on others’ well-being” (citing W. M. Sibley, The Rational versus
the Reasonable, 62 PuiL. REV. 554, 560 (1953)); T. M. ScanroN, WaaT WE OWE
T0 EacH OTHER 191-92 (1998) (suggesting that rationality entails a simple ca-
pacity for means-ends analysis, while reasonableness involves “tak[ing] others’
interests into account”).

3. See gemerally . JEFFERsON PowEirr, CoNsTITUTIONAL CONSCIENCE
(2008) (calling for a requirement of good faith in constitutional adjudication as
an aspect of “constitutional conscience”). For a valuable examination of the
largely antithetical notion of bad faith in constitutional argument, see David E.
Pozen, Constitutional Bad Faith, 129 Harv. L. Rev. 885 (2016).

4. See Abbe R. Gluck, The Federal Common Law of Statutory Interpretation:
Erie for the Age of Statutes, 54 Wm. & Mary L. Rev. 753 (2013); Abbe R. Gluck,
Intersystemic Statutory Interpretation: Methodology as “Law” and the Erie Doctrine,
120 YALE L.J. 1898 (2011).
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5. In avariety of contexts, it is systematically mistaken to judge decision
making by a multimember institution, such as the Supreme Court, by the
standards that would apply to decision making by a single individual. See,
e.g., ADR1AN VERMEULE, THE SysTEM oF THE CONSTITUTION (2011); Frank H.
Easterbrook, Ways of Criticizing the Court, 95 Harv. L. Rev. 8oz, 811-13
(1982).

6. See, e.g., J. Harvie WiLkiNsoN III, Cosmic CoNSTITUTIONAL THEORY:
Way AmERICANS ARE LosiNG THEIR INALIENABLE R1GHT TO SELF-(GOVERNANCE
(2012).

7. Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 Harv. J.L.
& Pus. Pory 817 (2015), advances two bracing arguments to the contrary.
First, Professor Sachs argues that originalism is a positive theory of what
American law simply is—namely, the set of legal norms that were either estab-
lished by or in place at the time of the Founding, unless they have been validly
changed since the Founding. Second, he maintains that the law in place at the
Founding contained adequate methodological and interpretive principles to
resolve all questions that might subsequently arise if one just follows original
principles. The first of these claims seems to me to be either false or radically
underdetermined if asserted as a simple matter of fact. One might be able to
argue that originalism is the normatively best theory among the set of candi-
dates that fit the plain facts of American constitutional practice even plausibly
well. If so, there might be a normative case for embracing originalism. But to
say that our practice simply is pervasively originalist, and that anyone who fails
so to recognize has made a factual error, is far too strong. See generally David A.
Strauss, The Supreme Court, 2014 Term—UForeword: Does the Constitution Mean
What It Says?, 129 Harv. L. Rev. 1 (2015). The second claim, that the prescrip-
tion just to follow the law could furnish all of the guidance that one needs in
order to resolve hard cases, is plausibly true only if one understands appli-
cable legal principles as counseling the exercise of relatively open-ended moral
judgment in order to resolve indeterminacies. Although someone exercising
moral judgment in this way would be acting pursuant to or in accordance with
the law, to say she was “just following the law” would be more misleading
than descriptively informative.

8. Lawrence B. Solum, Originalism and Constitutional Construction, 82
ForpuaMm L. REV. 453, 456 (2013).

9. See Thomas B. Colby & Peter J. Smith, Living Originalism, 59 Duke L.J.
239, 244—45 (2009) (describing originalism as a “smorgasbord of distinct con-
stitutional theories”). For a more sympathetic overview of originalism’s history
and variations, see Lawrence B. Solum, What Is Originalism? The Evolution
of Contemporary Originalist Theory, in THE CHALLENGE OF ORIGINALISM:
TueorRIES OF CONSTITUTIONAL INTERPRETATION 12 (Grant Huscroft &
Bradley W. Miller eds., 2011).

10. See, e.g., Lawrence B. Solum, Originalism and Constitutional Construc-
tion, 82 ForpuaM L. REV. 453 (2013); Randy E. Barnett, Interpretation and Con-
struction, 34 Harv. J.L. & Pus. PoL’y 65, 66 (2011).

11. See James B. Thayer, The Origin and Scope of the American Doctrine of
Constitutional Law, 7 Harv. L. Rev. 129 (1893).
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12. For a modern defense of the Thayerian position, see ADRIAN VERMEULE,
JupciNG UNDER UNCERTAINTY 230-88 (2006).

13. See Davip A. Strauss, THE Livine CoNsTITUTION (2010) (analogizing
constitutional interpretation to common-law interpretation).

14. See id. at 37—40.

15. See David A. Strauss, The Supreme Court, 2014 Term—Foreword: Does the
Constitution Mean What It Says?, 129 Harv. L. Rev. 1, 21 (2015).

16. 1d. at 39, 44.

17. See Davip A. StrAuss, T Living CONSTITUTION 43—46 (2010).

18. See id. at 44.

19. PuiLip BosiTT, CoNsTITUTIONAL FATE: THEORY OF THE CONSTITU-
TION 9—119 (1982); PHILIP BoBBITT, CONSTITUTIONAL INTERPRETATION 12-13
(1991).

20. See PriLip BosBITT, CONSTITUTIONAL INTERPRETATION 170 (199T).

21. See RoNnaLp M. DworkiN, FrReepom’s Law: Tue MoraL READING OF
THE AMERICAN CONSTITUTION 7-10 (1996); RiIcHARD PosNER, Law, PrRaGMA-
TIsM, AND DEMocCRACY (2003); RicHARD PosNER, OVERcOMING Law 531-51
(1995); Richard A. Posner, Pragmatic Adjudication, 18 Carpozo L. Rev. 1
(1996); Richard A. Posner, Legal Pragmatism Defended, 71 U. Cai. L. Rev. 683
(2004).

22. See, e.g., RicHARD A. PosNER, DIVERGENT PaTHs: THE ACADEMY AND
THE JUDICIARY 320 (2016).

23. See, e.g., KErTH WHITTINGTON, CONSTITUTIONAL INTERPRETATION:
TexTUAL MEANING, ORIGINAL INTENT, AND JUDICIAL REVIEW 61-62 (1999); An-
tonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. Rev. 849 (1989).

24. Antonin Scalia, Response, in A MATTER OF INTERPRETATION 129, 145
(Amy Gutmann ed., 1997).

25. See RonaLp M. DworkiN, FrReepom’s Law: THeE MoraL ReaDING OF
THE AMERICAN CONSTITUTION 7—10 (19906).

26. See Davip A. Strauss, THE Living CONSTITUTION §52—53 (2010). See gen-
erally LEonarp W. LEvy, EMERGENCE OF A FREE PrEss (1985) (finding it doubtful
that the Founding generation understood the Free Speech Clause as doing more
than barring systems of administrative censorship or “prior restraints”).

27. See Citizens United v. FEC, 558 U.S. 310, 385-88 (2010) (Scalia, J., con-
curring); see also Brown v. Entm’t Merchs. Ass'n, 564 U.S. 786, 792 (2011)
(Scalia, J.).

28. See, e.g, Steven G. Calabresi & Julia T. Rickert, Originalism and Sex Dis-
crimination, 9o Tex. L. Rev. 1, 2—15 (2011). But ¢f Michael B. Rappaport, Origi-
nalism and the Colorblind Constitution, 89 NoTre Dame L. Rev. 71 (2013) (de-
fending, from an originalist viewpoint, a Fourteenth Amendment prohibition
on race-based discrimination).

29. See Joseph M. Lynch, The Federalists and the Federalist: A Forgotten His-
tory, 31 SEToN HarL L. Rev. 18, 21-23 (2000).

30. See Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793).

31. See, e.g., James F. SimoN, WHAT KinND oF NaTION: THOMAS JEFFERSON,
JouN MarsHALL, AND THE EpPic STRUGGLE TO CREATE A UNITED STATES 49—76
(2002).
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32. By contrast, Professors John O. McGinnis and Michael B. Rappaport
have proposed to resolve indeterminacies by applying the interpretive methods
that reasonable, well-informed judges and lawyers would have employed to
gauge the meaning of a constitutional provision at the time of its enactment. See
John O. McGinnis & Michael B. Rappaport, Original Methods Originalism:
A New Theory of Interpretation and the Case against Construction, 103 Nw. U. L.
REv. 751, 751 (2000). But this move only postpones the problem if, as others
have argued, reasonable people of the Founding era disagreed about matters of
interpretive methodology.

33. See Tue FEpERALIST No. 37, at 229—30 (James Madison) (Clinton Ros-
siter ed., 1961); Letter from James Madison to Spencer Roane (Sept. 2, 1819), in
8 Tue WrrTINGs OF JaMES MaDISON 450 (Gaillard Hunt. ed., 1908).

34. See, e.g., William Baude, Is Originalism Our Law?, 115 CoLum. L. Rev.
2349, 2358-61 (2015).

35. See Antonin Scalia, Response, in A MATTER OF INTERPRETATION 129, 140
(Amy Gutmann ed., 1997).

36. See, e.g., Stephen E. Sachs, Originalism as a Theory of Legal Change, 38
Hagrv. J.L. & Pus. Por’y 817 (2015).

37. See, e.g., ANTONIN Scaria & Bryan A. GARNER, REaDING Law: THE
INTERPRETATION OF LEGAL TEXTS 413 (2012).

38. The originalist Justices Scalia and Clarence Thomas joined part of a
precedent-based opinion interpreting the Fifth Amendmentin this way in Ada-
rand Constructors, Inc. v. Pena, 515 U.S. 200, 215-18 (1995).

39. Duncan Kennedy, The Hermeneutic of Suspicion in Contemporary Amer-
ican Legal Thought, 25 LLaw & CRITIQUE 91 (2014).

4o. See JEFFREY A. SEGAL & HARoOLD J. SPAETH, THE SUPREME COURT AND
THE ATTITUDINAL MODEL 228 (1993); JEFFREY A. SEGAL & HAROLD ]. SPAETH,
Tue SupREME COURT AND THE ATTITUDINAL MODEL REVISITED (2002).

41. See JErFREY TooBiN, THE NINE: INSIDE THE SECRET WORLD OF THE
SuprEME CoURT 103 (2007).

42. See Henry Paul Monaghan, Stare Decisis and Constitutional Adjudication,
88 Corum. L. REV. 723, 734, 744—45 (1988); Davip A. STrAUSS, THE LiviNe
CONSTITUTION 12, 15 (20I0).

43. See, e.g., Van Orden v. Perry, 545 U.S. 677, 700 (2005) (Breyer, J., con-
curring in the judgment) (“While the Court’s prior tests provide useful guide-
posts . . . no exact formula can dictate a resolution to . . . fact-intensive cases
[under the Establishment Clause].”); STEPHEN BREYER, AcTIVE LIBERTY: INTER-
PRETING OUR DEmocraTic CONSTITUTION (2005) (disclaiming any intention
to “present a general theory of constitutional interpretation,” d. at 7, and coun-
seling “against category boundaries that are too rigid or fixed and against too
mechanical an application of those categories” in constitutional doctrine, 7d.
at 43).

44. 134 S. Ct. 2550 (2014). U.S. Const. art. 11, § 2, cl. 3 provides, “The
President shall have Power to fill up all Vacancies that may happen during the
Recess of the Senate, by granting Commissions which shall expire at the End
of their next Session.” The dispute in Noe/ Canning involved the meaning of
“the Recess.”
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45. Larry Alexander, Telepathic Law, 27 ConsT. COMMENT. 139, 149 (2010),
argues that the idea of “legal intuitions” (as distinguished from unvarnished
moral intuitions) makes sense only, if at all, “in cases where the original meaning
is unclear and where we think considerations of policy or justice strongly favor
one possible meaning over the other.” Consistent with the argument of
Chapter 2, however, even modestly well-informed observers can have a legal
intuition that there may be multiple candidates to count as the original meaning
of constitutional language. And as Chapter 3 further argued, “precedential”
meaning is sometimes a further plausible candidate. Under these circumstances,
the idea of morally influenced legal intuitions seems to me to be wholly
intelligible and unproblematic, even if the intuitions may not always bear up
under further reflection and research.

46. See generally JoaN RawLs, A THEORY OF JUSTICE 20-22, 48—53 (1971).

47. See id. at 20. Although Rawls coined the term “reflective equilibrium”
and introduced it into moral and political philosophy, NeLson GoobpmaN, Facr,
FictioN, AND ForecasT 64 (4th ed. 1983) had previously (1955) advanced a
similarly coherentist method of justification of our practices of inductive and
deductive logic: “A rule is amended if it yields an inference we are unwilling to ac-
cept; an inference is rejected if it violates a rule we are unwilling to amend. The pro-
cess of justification is the delicate one of making mutual adjustments between
rules and accepted inferences; and in the agreement achieved lies the only jus-
tification needed for either.”

48. See Joun RawLrs, A THEORY OF JUSTICE 20—21 (1971).

49. See Mitchell N. Berman, Reflective Equilibrium and Constitutional Method:
Lessons from Jobn McCain and the Natural-Born Citizenship Clause, in Toe CHAL-
LENGE OF ORIGINALISM: THEORIES OF CONSTITUTIONAL INTERPRETATION 246
(Grant Huscroft & Bradley Miller eds., 2o11). There are significant differences
as well as similarities between Berman’s theory and mine. Among the differ-
ences, my thesis is more global and possibly more normative than Berman’s:
whereas he develops his thesis largely as an argument against originalism, I seek
to explain why even originalists likely employ a Reflective Equilibrium Theory
in developing the details of their theories. See a/so Vicki C. Jackson, Conclusion:
Gender Equality and the Idea of a Constitution: Entrenchment, Jurisdiction, and
Interpretation, in CoNsTITUTING EQuaLITY: GENDER EQUALITY AND COMPARA-
TIVE CONSTITUTIONAL Law 312, 318 (Susan H. Williams ed., 2009) (“A good
theory in this universe of feminist epistemologies is one that grows out of and
is recursively refined by its interactions with facts, experiences, and interpreta-
tions of those experiences from the perspectives of women.”).

I defended a first-order constitutional theory that relied on the concept of
equilibrium among considerations pertinent to the correct resolution of indi-
vidual cases in Richard H. Fallon Jr., A Constructivist Coberence Theory of Con-
stitutional Interpretation, 100 Harv. L. Rev. 1189 (1987). The second-order
theory that I advance here is consistent with but does not depend on that first-
order theory.

50. See T. M. Scanron, Being ReaLisTic ABouT REASONS 77 (2014).

51. See Jeff McMahan, Moral Intuition, in Tue BrackweLL Guipe To ETH-
icaL THEORY 103, 110 (Hugh LaFollette & Ingmar Persson eds., 2013).
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52. Michael W. McConnell, Originalism and the Desegregation Decisions, 81
Va. L. REV. 947, 952 (1995).

53. See MicuatL J. Krarman, From Jim Crow To CrviL RicaTs: THE
SuprEME COURT AND THE STRUGGLE FOR RaciaL EquaLity 295-308 (2004)
(discussing the evolving thinking of Justices Felix Frankfurter and Robert H.
Jackson, who initially thought school segregation morally wrong but probably
constitutionally permissible, but who ultimately joined the Brown majority in
invalidating school segregation).

54. For an illuminating discussion of the general phenomenon of reversals
of position on issues of institutional authority, often driven by merits bias or
sheer opportunism, see Eric A. Posner & Cass R. Sunstein, Institutional Flip-
Flops, 94 Tex. L. REv. 485 (2016).

55. For a classic explication and defense of the ideal of candor in judicial
decisions, see David L. Shapiro, In Defense of fudicial Candor, 100 Harv. L. Rev.
731 (1987).

56. The principle of charity calls for interpretations of another’s words or
texts that, in situations of possible doubt, “maximize the truth or rationality in
the subject’s sayings.” SimoN BracksurN, THE Oxrorp DicTioNARY OF PHI-
LOSOPHY 62 (1994).

57. See, e.g., JouNn Rawws, PorLrticar LiBErALISM 49 n.1 (1993); T. M.
ScanvoN, WaaT WE OWE TO EACH OTHER 191-92 (1998).

58. Jou~n Rawws, PoriticaL LiBERALISM 49 n.1 (1993).

59. See, e.g., Benjamin C. Zipursky, Reasonableness in and out of Negligence
Law, 163 U. Pa. L. REv. 2131, 2149-2150 (2015).

6o. See, e.g., Alan D. Miller & Ronen Perry, The Reasonable Person, 87 N.Y.U.
L. Rev. 323, 391 (2012).

61. See Joun Rawts, PorrticaL Liserarism 8 n.8 (1993); John Rawls, The Inde-
pendence of Moral Theory, 48 Proc. & ADDRESsES OF THE AM. PHIL. Ass'N 5 (1974—
1975). At the very minimum, Rawls’s conception of wide reflective equilibrium
contemplates a need to specify the “the original position” from which representa-
tive individuals would choose principles of justice from behind a “veil of igno-
rance” as part of the same process of equilibration from which substantive judg-
ments about individual cases and statements of general principles of political
morality also emerge. See Jorn RawLs, A THEORY OF JUSTICE 17-22, 136—42 (1971).

62. Joun Rawts, PoLiticar LiBERALISM 137 (1993).

63. For discussion of some of the issues involved in working out a concep-
tion of the rule of law, see Richard H. Fallon Jr., “The Rule of Law” as a Concept
in Constitutional Discourse, 97 CoLum. L. REV. 1 (1997).

64. On the need for compromise among the Justices in order to produce
majority opinions, see Richard H. Fallon Jr., The Supreme Court, 1996 Term—
Foreword: Implementing the Constitution, 111 Harv. L. REV. 54, 59—60 (1997).

65. For a valuable discussion of ways in which judicial opinions can be mini-
malist or maximalist, see Cass R. SunsTEIN, ONE CasE AT A TiME: JupiciaL
Mi~NtmaLism oN THE SUPREME COURT (1990).

66. See generally WuAT BROWN v. BoArRD oF Epucatrion SHouLD HavE Sa1p:
Tue Nation’s Tor LEGaL ExperTs REWRITE THE LANDMARK CIviL RicHTS
DecisionN (Jack M. Balkin ed., 2001).

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use



EBSCOhost -

NOTES TO PAGES 156-157 209

7 Sociological, Legal, and Moral Legitimacy: Today and Tomorrow

1. See, e.g., Jeffery J. Mondak, Policy Legitimacy and the Supreme Court: The
Sources and Contexts of Legitimation, 47 PoL. Res. Q. 675, 676—77 (1994); James L.
Gibson et al., Measuring Attitudes toward the United States Supreme Court, 47 Am.
J. PoL. Scr. 354, 356—58 & n.4 (2003) (citing Davip EasToN, A SYsTEM ANALYSIS
oF Povrrticar LiFe 273 (1965)).

2. See Joseph Daniel Ura, Backlash and Legitimation: Macro Political
Responses to Supreme Court Decisions, 58 Am. J. PoL. Scr. 110, 111 (2014); James L.
Gibson, The Legitimacy of the U.S. Supreme Court in a Polarized Polity, 4 J.
EmpiricaL LeEGAL STUD. 507, 533 (2007); Lawrence Baum & Neal Devins, Why
the Supreme Court Cares about Elites, Not the American People, 98 Gro. L.J.
1515, 1552—53 (2010); James L. Gibson et al., Measuring Attitudes toward the
United States Supreme Court, 47 Am. J. PoL. Scr. 354, 361 (2003); Tom R. Tyler
& Gregory Mitchell, Legitimacy and the Empowerment of Discretionary Legal
Authority: The United States Supreme Court and Abortion Rights, 43 Duxe L.]J.
703, 781 (1994).

3. For the polling data, see Supreme Court, GaLLup, http://gallup.com/poll
/4732/Supreme-Court.aspx (last accessed July 17, 2017). On comparisons with
Congress and the president, see Marc J. Hetherington & Joseph L. Smith, Issue
Preferences and Evaluations of the U.S. Supreme Court, 71 Pus. OpiNION Q. 40,
41 (2007).

4. See Supreme Court, Garrup, http://gallup.com/poll/4732/Supreme
-Court.aspx (last accessed July 17, 2017).

5. See id. In July 2016, the Court’s approval rating tied a record low, with
only 42 percent of Americans approving, compared with 52 percent who disap-
proved. The numbers for September 2016 showed a slight rebound, but
Gallup still recorded that only 45 percent of Americans approved of the way
that the Court was doing its job, compared with 47 percent who disapproved.
See id.; Jetfrey M. Jones, U.S. Supreme Court Job Approval Rating Ties Record Low,
Gatrue (July 29, 2016), http://www.gallup.com/poll/194057/supreme-court-job
-approval-rating-ties-record-low.aspx.

6. See Supreme Court, Garrup, http://gallup.com/poll/4732/Supreme
-Court.aspx (last accessed July 17, 2017). In 2016, this number improved slightly,
with 61 percent reporting either a “fair amount” or “great deal” of confidence
in the federal courts. See id.

7. See id.

8. See, e.g., Negative Views of Supreme Court at Record High, Driven by Repub-
lican Dissatisfaction, PEw Res. Ctr. (July 29, 2015), http://www.people-press
.org/2015/07/29/negative-views-of-supreme-court-at-record-high-driven-by
-republican-dissatisfaction/ (reporting that “seven-in-ten Americans . . . say that
in deciding cases, the [J]ustices of the Supreme Court ‘are often influenced by
their own political views’”); Opinions of the Supreme Court, N.Y. Times (June 7,
2012), http://www.nytimes.com/interactive/2012/06/08/us/politics/opinions-of
-the-supreme-court.html (76 percent believe the Justices “sometimes let per-
sonal or political views influence their decisions”).
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9. For abrilliant and occasionally haunting development of this theme, see
Robert M. Cover, Violence and the Word, 95 YaLe L.J. 1601 (1986); Robert M.
Cover, The Supreme Court, 1982 Term—~Foreword: Nomos and Narrative, 97
Harv. L. Rev. 4 (1983).

10. See generally FREDERICK SCHAUER, THE Forck oF Law 89—92 (2015) (ex-
plaining that government officials tend to believe that their vision of good
policy is coterminous with the bounds of the Constitution). Recent social sci-
entific findings highlight the delegitimation effects that result when members
of the public perceive ideological mismatch between themselves and the Court.
See, e.g., Brandon L. Bartels & Christopher D. Johnston, On the Ideological
Foundations of Supreme Court Legitimacy in the American Public, 57 Am. J. PoL.
Scr. 184, 197 (2013).

11. Among political scientists, Dino P. Christenson & David M. Glick,
Chief Fustice Roberts’s Health Care Decision Disrobed: The Microfoundations of the
Supreme Court’s Legitimacy, 59 Am. J. PoL. Sc1. 403, 415 (2015), find that public
accounts of the Supreme Court as political have significant deleterious effects
on perceptions of legitimacy, so that “people who got bad news on both fronts—
that is, read about the non-legal influences on the Court and came to see the
Court as less congruent with their views than they previously believed—
exhibited especially large legitimacy losses.” See also Brandon L. Bartels &
Christopher D. Johnston, On the Ideological Foundations of Supreme Court Legiti-
macy in the American Public, 57 Am. J. PoL. Sci. 184, 197 (2013) (“The Court’s
legitimacy in the mass public is significantly influenced by individuals’ perceived
ideological disagreement with the Court’s policymaking.”); Mark D. Ramirez,
Procedural Perceptions and Support for the U.S. Supreme Court, 29 PoL. PsycHoL.
675, 676 (2008) (noting that “although the Court may lose support with
unfavorable decisions, it appears unable to generate support with favorable
decisions,” and concluding that overall perceptions of the Court’s legitimacy
are dependent on media framing). Not all political scientists are so gloomy,
with Professor James L. Gibson offering a repeated voice of optimism. See,
e.g., James L. Gibson & Michael J. Nelson, Change in Institutional Support for
the US Supreme Court: Is the Court’s Legitimacy Imperiled by the Decisions It Makes?,
8o Pus. OriNtON Q. 622, 624 (2016) (finding, in conclusions “run[ning] strongly
counter to recent scholarship,” that “the Court’s legitimacy is nor overly sensi-
tive to its constituents’ dissatisfaction with its decisions” (emphasis added)).

12. See Joun Rawws, PoLiticaL LIBERALISM 217 (1993).

13. Thomas W. Merrill, Originalism, Stare Decisis and the Promotion of Judi-
cial Restraint, 22 CoNsT. COMMENT. 271, 274 (2005), explains that the term can
refer variously to “fidelity to the original meaning of the Constitution,” “fi-
delity to prior precedent,” and “a style of judging that produces the fewest
surprises.”

14. See, e.g., Jeremy Waldron, The Core of the Case against Judicial Review, 115
Yare LJ. 1346, 1387-89 (2006).

15. See Richard H. Fallon Jr., The Core of an Uneasy Case for Judicial Review,
121 Harv. L. REV. 1693 (2008).

16. See James B. Thayer, The Origin and Scope of the American Doctrine of
Constitutional Law, 7 Harv. L. Rev. 129, 144 (1893).
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17. See, e.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520, 533 (1993).

18. See, e.g.,, FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 313-15 (1993).

19. See Richard H. Fallon Jr., Strict Fudicial Scrutiny, 54 UCLA L. Rev.
1267, 1306-8 (2007).

20. See, e.g., Pamela S. Karlan, The Supreme Court, 2011 Term—Foreword:
Democracy and Disdain, 126 Harv. L. Rev. 1, 12 (2012).

21. See James B. Thayer, The Origin and Scope of the American Doctrine of
Constitutional Law, 7 Harv. L. Rev. 129, 144 (1893); see also SyLvia Sxowiss,
Jubiciar Review anD THE Law oF THE CONSTITUTION 188—90 (1990) (describing
the prevalence of the clear-mistake rule at the Founding and explaining that
Thayer’s revival of that rule in the late 1800s “gained impressive support on
and off the Court”).

22. See New State Ice Co. v. Liebmann, 285 U.S. 262, 284 (1932) (Brandetis,
J., dissenting) (arguing for deference to state legislatures such that a “presump-
tion of validity attends [their] enactment[s]”). The era took its name from
Lochner v. New York, 198 U.S. 45 (1905), which invalidated a statute setting max-
imum hours for bakery workers.

23. For example, Pamela S. Karlan, The Supreme Court, 2011 Term—
Foreword: Democracy and Disdain, 126 Harv. L. Rev. 1, 12 (2012), chastises the
current Court for combining “a very robust view of its interpretive supremacy
with a strikingly restrictive view of Congress’s enumerated powers.”

24. Like the rest of us, the Justices may have a strong psychological disposi-
tion to see things as they would like things to be. See Dan M. Kahan, The Su-
preme Court, 2010 Term—Foreword: Neutral Principles, Motivated Cognition, and
Some Problems for Constitutional Law, 125 Harv. L. Rev. 1, 6-8 (2011). Kahan
draws on psychological literature that prominently includes Ziva Kunda, The
Case for Motivated Reasoning, 108 PsycuoL. BuLL. 480 (1990); Christopher K.
Hsee, Elastic Fustification: How Unjustifiable Factors Influence Judgments, 66
OgrGanizaTioNAL BeEnav. & Hum. DEecision Processes 122 (1996); Maurice E.
Schweitzer & Christopher K. Hsee, Stretching the Truth: Elastic Fustification and
Motivated Communication of Uncertain Information, 25 J. Risk & UNCERTAINTY
185 (2002).

25. See, e.g., Robert Barnes, Justice Kennedy: The Highly Influential Man in the
Middle, WasH. PosT (May 13, 2007), http://www.washingtonpost.com/wp-dyn
/content/article/2007/05/12/AR2007051201586.html.

26. 558 U.S. 310 (2010).

27. Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519 (2012) (Scalia, Ken-
nedy, Thomas, and Alito, JJ., dissenting).

28. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

29. 347 U.S. 483 (1954). On the balance of legal arguments available to the
Justices in Brown, see generally MicuAEtL J. KLarman, From Jim Crow To Crvin
RicraTs: THE SuPREME COURT AND THE STRUGGLE FOR RaciAL EqQuaLiTy (2004).

30. Korematsu v. United States, 323 U.S. 214 (1944).

31. Joux Hart Ery, DEMocrACY AND DisTRUST (1980).

32. See, e.g., Laurence H. Tribe, The Puzzling Persistence of Process-Based Con-
stitutional Theories, 89 YALE LJ. 1063, 1064 (1980).

printed on 2/10/2023 1:29 PMvia . Al use subject to https://ww.ebsco.conlterns-of-use


http://www.washingtonpost.com/wp-dyn/content/article/2007/05/12/AR2007051201586.html
http://www.washingtonpost.com/wp-dyn/content/article/2007/05/12/AR2007051201586.html

EBSCOhost -

212 NOTES TO PAGES 164-172

33. Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting).

34. See id. at 75—76.

35. See Tur EssenTiaL HoLMmEs: SELECTIONS FROM THE LETTERS, SPEECHES,
Jupiciar OpiNtoNs, AND OTHER WRITINGS OF OLIVER WENDELL HoLMES, JR.
107 (Richard A. Posner ed., 1992).

36. See, e.g., Abrams v. United States, 250 U.S. 616, 624 (1919) (Holmes, J., dis-
senting); Gitlow v. New York, 268 U.S. 652, 672 (1925) (Holmes, J., dissenting).

37. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519 (2012). Chief
Justice Roberts held that Congress lacked power to enact the purchase man-
date under the Commerce Clause, but he voted to uphold the statutory penal-
ties for those who failed to buy insurance as permissible under Congress’s power
to impose taxes.

38. See, e.g., Van Orden v. Perry, 545 U.S. 677 (2005). In casting the decisive
vote not to require the removal of a long-standing Ten Commandments dis-
play from the grounds of the Texas State Capitol, Justice Breyer explained that
“absolutism” in requiring “the government to purge from the public square all
that in any way partakes of the religious” would “tend to promote the kind of
social conflict the Establishment Clause seeks to avoid.” Id. at 699.

39. President Barack Obama’s nomination of Merrick Garland, which the
Republican Senate majority refused to bring to a vote, furnished a model in
this respect.

40. See Ran Hirscur, Towarps JurisTocracy: THE OriGiNs AND CONSE-
QUENCES OF THE NEW CoONSTITUTIONALISM (2004); Matthew C. Stephenson,
“When the Devil Turns . ..”: The Political Foundations of Independent Fudicial
Review, 32 J. LEGAL STUD. 59 (2003).

41. See Douglas H. Ginsburg, Delegation Running Riot, RecuraTioN, Winter
1995, at 83, 84 (reviewing Davip ScHOENBROD, POWER WiTHOUT RESPONSI-
BiLITY: How CoNGRESs ABUSES THE PEOPLE THROUGH DELEGATION (1993)); see
also RANDY E. BARNETT, REsTORING THE LosT CoNsTITUTION: THE PRESUMP-
TION OF LIBERTY (2004); RicHARD A. EpsTEIN, How PrOGRESSIVES REWROTE
THE CONSTITUTION (2000).

42. William Baude, Is Originalism Our Law?, 115 Corum. L. REv. 2349
(2015); see also Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 Harv.
J.L. & Pus. Por’y 817 (2015) (advancing a positive theory of originalism as “our
law”).

43. See Eric J. Segall, The Constitution According to Justices Scalia and Thomas:
Alive and Kickin’, 91 Wasu. U. L. Rev. 1663 (2014).

44. Cf Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. Rev. 849,
862—64 (1989) (defending originalism over nonoriginalism but acknowledging
that his commitment to originalism might prove “faint-hearted”). Justice Scalia
subsequently repudiated his embrace of faintheartedness regarding originalism.
See James E. FLeming, FipeLity To OUur IMPERFECT CONSTITUTION 2 N.I11
(2015).

45. See, e.g.,, Cass R. SunsTeIN, RapicaLs IN RoBEs 131 (2005); Jed Ruben-
feld, Essay, Affirmative Action, 107 YALE L.J. 427, 431-32 (1997); Stephen A.
Siegel, The Federal Government’s Power to Enact Color-Conscious Laws: An
Originalist Inquiry, 92 Nw. U. L. Rev. 477, 481 (1998).
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46. See, e.g., Lawrence v. Texas, 539 U.S. 558, 587 (2003) (Scalia, J.,
dissenting).

47. See Eric A. Posner & Cass R. Sunstein, Institutional Flip-Flops, 94 Tex.
L. Rev. 485, 500-504 (2016).

48. See generally Richard H. Fallon Jr., Interpreting Presidential Powers, 63
Duke L.J. 347, 351 (2013) (advocating a methodology for the interpretation of
executive powers that includes a discontinuity between ordinary and extraor-
dinarily high-stakes cases).

49. CHARLES L. Brack Jr., THE PropLE AND THE COURT: JuDICIAL REVIEW
1N DEMocRrACY 34 (1960).
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