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INTRODUCTION

he U.S. healthcare system has been the battleground for some of the

most trenchant political disputes of our time, challenging Americans to
think in life-or-death terms about the meaning of their political union.
The key battles have raged over whether all Americans should have health
insurance.

This stark disagreement occludes a more fundamental consensus. For
most of the last fifty years, there has been a broad bipartisan agreement that,
regardless of whether it is a government program or a private insurance plan,
the coverage should be incomplete. Liberals and conservatives alike seem
to have agreed on the cost-exposure consensus—that sizable deductibles,
copays, and coinsurance should cause patients to individually bear a large
portion of the costs for the healthcare they consume. This point has seemed
about as controversial as the idea that banks should have locks on their doors.
To do otherwise—to have a system of altogether “free” (i.e., fully insured)
healthcare—would be imprudent, irresponsible, and wasteful. This book ex-
poses the ideological roots of the cost-exposure consensus and reassesses
those foundational commitments, normatively and empirically.

Deductibles, copays, and coinsurance are all called “out-of-pocket pay-
ments.” In 1950, it may have made sense for a patient in a Norman Rock-
well painting to pull out his wallet to pay for a doctor’s visit, and maybe
likewise pay for a course of penicillin at the local drug store. Today, aggre-
gate healthcare spending is driven by proton beams, biologic drugs grown
with proprietary cell lines, and organ transplantations—all of which can cost
multiples of an entire year of patient income. Half of all health spending in
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the United States is driven by the one-twentieth of us who unluckily get sick
enough to need these high-tech and very expensive treatments, spending on
average over $50,000 each during that year.! For middle-class patients to
somehow afford these health technologies, the vast majority of these monies
must come from insurance and the rest often comes from elsewhere, such as
debt. Indeed, as of 2017, healthcare is the leading category of the $78.5 bil-
lion in consumer debt collected each year, which is more than forty times
the size of credit-card debt in contrast.? Today, it is only a quaint euphe-
mism to suppose that substantial deductibles, copays, and coinsurance are
paid “out-of-pocket.”

Often, the mere exposure to costs can deter a patient from ever even con-
suming healthcare in the first place—and that’s often the point of imposing
such costs. According to a 2019 poll, three in ten (29%) of adults reported
that costs caused them not to take their medicines as prescribed in the past
year.” And of course, failing to take prescribed medicines can have adverse
health consequences; for example, a recent paper found that financial barriers
to care were associated with worse recovery after coronary heart disease.
Thus, as a policy mechanism we should think about the exposure to costs
itself. We can then attend realistically to whether the care is consumed and
whether exposed cost is paid and, if so, how.

Elsewhere in the world, these are known as “user fees,” because the user
of the healthcare is made to pay herself. Another way to think about cost
exposure is to define it as the absence of insurance for some portion of a
patient’s healthcare expenses. For these costs, the patient is effectively unin-
sured, just like a person who has no insurance coverage at all. Indeed, in
research published in the New England Journal of Medicine, scholars have
shown that children with insurance but huge cost exposures in relation to
their family incomes have difficulties accessing healthcare similar to kids
with no insurance at all.?

Although the term “cost-sharing” is commonly used to refer to deductibles
and copays, it is a misleading label, because those exposed costs are precisely
the ones that are 7ot shared with others in the insurance pool. Because the in-
dividual patient (and perhaps her family) must pay the costs alone, they would
be better understood as “unshared costs.” To what degree should those costs
be borne individually or shared collectively is a primary question of this book.

To be sure, cost exposure is growing. In recent decades, even as we have
reduced the number of Americans who altogether lack insurance coverage,
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we have made coverage less and less complete for those that have it. In the last
decade alone, Figure I.1 shows that deductibles have increased 212%, which
is ten times the rate of inflation or wage growth.® Even under the progressive
2010 Affordable Care Act (ACA), which expanded coverage to millions
more Americans, those with insurance could still be exposed to devas-
tating levels of copayments, up to $15,000 per year for a family. In this
sense, we are trading the problem of uninsurance for another problem of
underinsurance.

Americans have noticed. Every American has received a befuddling “ex-
planation of benefits” document in the mail from an insurer weeks after he
or she made treatment choices, showing absurdly high prices, which are then
negotiated down by insurers, and then a portion assigned to the patient. This
practice demonstrates the fallacy of any theory that would depend on con-
sumers to factor prices into their healthcare decisions. Imagine trying to buy
a television, and, instead of a set sticker price, you get the price in the mail
weeks after buying the television.

While only about one in six Americans are uninsured, everyone else is
concerned about the quality of their health insurance coverage.” When
polled, only a third of Americans describe their coverage as excellent or good.®
Two-thirds of Americans say they want to lower their healthcare costs but
don’t know how; over half say they have received a medical bill that they
could not afford.? In the 2018 election, healthcare was the single most impor-
tant issue for voters (with nearly 75% saying it was very important to them),
and when asked what they meant, “healthcare costs” arose as the most
common focal point for their interest."

In the U.S. healthcare system, cost exposure serves two distinct functions:
one distributional, one behavioral. First, someone must pay for the costs of
our healthcare, and insurance is one way of doing so. An insurance plan
transfers costs from individuals to the larger insurance pool so that the costs
can be borne collectively through premiums (and through taxes). Half of
all Americans receive health insurance from their employer." In the typical
employer-sponsored plan, the employees individually bear about 18% of the
cost of their healthcare; the remaining 82% is borne collectively by the
insurer—which means it is paid through direct premiums; through implicit
premiums from employees who forgo higher wages in exchange for them;
through some portion by the employer; and by the federal government,
which forgoes income taxes on such employer-based insurance, to the tune
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of $300 billion per year.!* As convoluted as these insurance mechanisms
may be, the point is that they cause the costs of healthcare to be borne col-
lectively. Cost exposure, on the other hand, imposes costs on the
individual.

Cost exposure also has a behavioral function, because it can affect whether
the patient chooses to consume versus decline the healthcare offered. Since
we lack infinite resources to spend on healthcare, somebody must decide
whether any particular healthcare option is worth its price. This behavioral
function of cost exposure is a form of rationing, spread across the popula-
tion of healthcare consumers rather than centralized in an authoritative
source. Through cost exposure, patients must determine whether the health-
care in question is worth the cost they will potentially bear. If cost exposure
can reduce consumption of healthcare or shift patients toward less expen-
sive forms of healthcare, it might then reduce the cost of insurance premiums
ex ante. [t may also make the economy more efficient, as individuals trade
for other types of healthcare or other forms of non-healthcare consumption
that deliver higher value to them.

Or cost exposure might distract patients and increase their fear of bad
outcomes. It might cause patients to decline valuable healthcare and thereby
exacerbate health problems that could have been cheaply treated if caught
early. Under cost exposure, patients may spread untreated contagious disease,
experience stress and lost work, and lose their homes and access to credit—
ultimately increasing the social burden of illness and driving healthcare
costs higher. Even more, cost exposure can change the meaning of the treat-
ment relationship and debase our fellow citizens, who are left to beg on social
media for crowdsourced donations to meet their basic healthcare needs.

To understand cost exposure, one can look to the world of academic scholar-
ship, but the debate over health insurance has been fragmented. Economists
have approached the questions from a particular theory of rational decision
making and the related theory of “moral hazard,” buttressed by large-scale
quantitative approaches using administrative data about healthcare pur-
chases. Another academic field, health services research, has relied more
heavily on surveys of patients and physicians and tracked healthcare out-
comes. Public health scholars worry about access to healthcare and dispari-
ties for certain groups. Psychologists and business school professors have
pursued related questions about choice and credit in laboratory experiments.
Philosophers have been plowing in other fields altogether, as they sought to
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understand what we owe each other and why. Legal scholars have approached
these questions in subfields as disparate as tax, employee benefits, consumer
protection, bankruptcy, and contract law. This book is a project of synthesis,
recovering all that we know about cost exposure from these many different
perspectives to tell a coherent story about cost exposure and its implications
for reform.

HEALTHCARE SPENDING, NEW TECHNOLOGIES, AND WASTE
In 2017, U.S. spending on healthcare reached $3.5 trillion, or $10,739 per

person.”® Consider that the median family income in the United States is
about $61,372.14

It was not always this way. Historically, Americans spent only one-
twentieth of the economy on healthcare—it was 5% of gross domestic product
(GDP) in 1960.5 By the mid-1980s, one in every ten dollars was spent on
healthcare. During the 2020s the rate will double again, as we approach the
point of allocating one-fifth of the entire U.S. economy to healthcare
spending (we rolled past 17.8% in 2016).1° In 2008, the U.S. Congressional
Budget Office (CBO) projected that health spending could grow to half of
all U.S. spending.” Of course, that depends on technological develop-
ments, market developments, and policy reforms that may or may not
happen in the interim. But one former Secretary of the U.S. Department
of Health and Human Services called this the “healthcare inflation mon-
ster” that is eating our economy.'®

To say that we spend a lot on healthcare is not to say that this spending
is irrational. Once a family has a home, two cars, and plenty of home appli-
ances and other amenities, perhaps it is perfectly sensible to direct more and
more discretionary income to extending the length of our lives and the
quality of our living. An additional good year of life could be worth immea-
surably more than just another gizmo, gadget, or even an extravagant two-
week vacation. And, indeed, life expectancy has risen and disease burdens
have fallen during this period of growth in healthcare costs.

On this theory, as countries become wealthier, we should not be surprised
to see them shift more spending to healthcare. Comparisons to other highly
developed countries suggest, however, that something is peculiar about the
United States. Countries such as the United Kingdom (where health spending
is 9.7% of GDP), Australia (9.6%), New Zealand (9.2%), and Canada
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(10.6%) have found ways to capture longer lifespans and less morbidity, at
about half the spending compared to the United States."” Indeed, statistical
comparisons bear this out: as countries become richer, their healthcare
spending remains relatively flat as a proportion of GDP.?° The United
States is truly an outlier—no other developed country spends anywhere
near as much.

Although the aging of the baby boomer population and the expanding
waistlines of Americans suggest demographic and lifestyle factors are driving
this growth in U.S. healthcare spending, they are not the primary culprits.
Analysts estimate that aging of the population accounts for only about 2%
of growth in healthcare spending, and increasing obesity may account for
about 4% of the total growth.” In contrast, according to the CBO, “most
analysts have concluded that the bulk of the long-term rise resulted from
the healthcare system’s use of new medical services that were made possible
by technological advances,” including new drugs and devices specifically.??
The United States has led the world in pioneering exciting new medical tech-
nologies, mastering both the innovation and the marketing to ensure that
they are broadly adopted, and in return we have paid for these new tech-
nologies with breathtakingly high prices.

This point is important, because it shows how our level of health spending
is not inevitable; it is based on our choices about what healthcare to con-
sume, how much, and at what prices. Even more, healthcare cost growth is
determined by our laws and policies regulating health insurance as those
policies affect our consumption choices.

A PRIMER ON COST EXPOSURE

Policymakers and insurance designers have created a range of mechanisms
to try to stymie healthcare spending, and cost exposure has been a primary
tool. To define and illustrate the primary forms of cost exposure, let’s con-
sider how they are experienced by the patient, whose spending on health-
care grows during a given year. In effect, these most common cost-exposure
schemas cause an individual’s degree of insurance coverage to change twice,
as she moves through three different “zones” of insurance—from no insur-
ance, to partial insurance, and finally to full insurance. Yet all the way
through this process, patients are also exposed to a “twilight zone” of ad-
ditional costs, which require our attention as well.
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Zone 1-No Insurance

An annual deductible sets a threshold for health spending, say $1,000, which
gives the patient complete exposure to the first health expenditures in a year.
Until the patient reaches that threshold, she pays everything out-of-pocket.
(In fact, patients can be exposed to separate deductibles for medical care and
prescriptions, but I simplify here.) In a 2018 survey of employers, 85% of
covered workers have a general deductible, and the health plans had average
annual deductibles of $1,600.%

As Figure 1.1 reflects, one of the biggest policy trends in recent decades
has been to expand deductibles, keeping patients in the no-insurance range
during more and more of each year, but also setting up special tax-preferred
savings accounts, so they have designated money to spend for their own
health expenses. About one-third of American workers are in such “high-
deductible health plans”—a more than doubling of the proportion since
2010—and their average deductible is about $2,245.24 Federal law caps de-
ductibles from being more than about $7,000 for families (an amount that
grows each year), but few employer plans reach that level anyway.

Federal law requires that these high-deductible health plans are paired
with “health savings accounts” which allow patients to sock away untaxed
funds for future health expenditures, not unlike the way people sock away
money in retirement accounts. About twenty to thirty million Americans
have such health accounts, but the average balance is only $2,700, which
could barely carry the beneficiary through the deductible in a single bad year,
before being wiped out.” A recent survey of Americans found that the higher
their deductible was, the more likely the individual was to have negative
views of their health plan, and the more likely they are to experience prob-
lems affording their care or to put off care due to cost.”?® Three quarters of
those in the highest deductible plans with chronic conditions say that they
have had to skip or delay medical care for cost reasons.

Roughly fifteen million patients buy insurance on the individual market
exchanges that arose from the ACA. In this market, health plans are “tiered,”
and named for precious metals, to reflect different levels of coverage. In 2019,
the average deductible was $6,258 for bronze plans and $4,375 for silver
plans.?” So even the silver plans are about double what would be considered
the typical “high-deductible” plan in the employer market, and these levels
have been trending upward as well.
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Figure 1.1 Cumulative Increases in General Annual Deductibles, Family Coverage
Premiums, Workers’ Earnings, and Inflation 2008-2018 (Data source: Kaiser Family
Foundation)

In Medicare, the program for the elderly and disabled, deductibles are
more modest, though the program divides them into three categories. Pa-
tients pay the first $1,364 for (“Part A”) hospital inpatient expenses during a
benefit period, along with another $135.50 for the first medical care (“Part B”)
in a year.”® The prescription drug benefit program (“Part D”) has deductibles
that vary by plan.

Medicaid is the federal/state insurance program for roughly the
poorest fifth of Americans. There deductibles are uncommon, or if present,
nominal.?’

Zone 2—Some Insurance

Next, there is a middle range in which patients have insurance, but are also
exposed to costs through copays, coinsurance, or reference pricing. About
two-thirds of workers face copays when they visit a doctor, and about a

quarter face coinsurance.’
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A copay is a flat fee paid at a doctor’s office, hospital, or pharmacy. Among
employer-based plans, the average copay is $25 for a primary care visit, $151
for outpatient surgery, and $284 for hospital admission.’ For prescription
drugs, employer plans often implement tiers, from generic drugs as low as
$11 to as much as $105 for specialty drugs, on average.”

Coinsurance is a percentage of the healthcare providers’ charges for goods
and services, often about 18% for care within the network of providers,
which the patient reimburses to the health plan.** Some plans (PPOs, or
preferred provider organizations) have substantially higher coinsurance, say
40% of billed costs, for patients who consume healthcare outside the plan
(regardless of whether they do so intentionally, inadvertently, or in an emer-
gency situation).

In Medicare, patients typically pay 20% of medical expenses after
their deductible is met (the rules are different and more complicated for
prescription drugs).’® However, about 85% of Medicare patients also
purchase supplemental insurance, which offsets some or all of their cost
exposure.’

In Medicaid (the program for the poor), cost-exposure profiles vary, and
the poorest patients pay little or none. While in some states, coinsurance
can be as high as 50% of the amount that the state Medicaid agency pays
for the first day of care in an institution, more commonly the coinsurance
is 10% to 20% of charges.>

Unlike coinsurance, copays have the advantage of simplicity and predict-
ability. It is relatively easy for a patient to predict that she will owe $50 if
she walks into a physician’s office. For the health-policy designer on the other
hand, coinsurance has the advantage of scaling with the patient’s consump-
tion decisions. While a copay may give patients an incentive to go to the
doctor less often, it does nothing to encourage the patient to figure out
whether some doctors may be less expensive than others or to get less ex-
pensive care once at the doctor.

Under a “reference price,” an insurer pays the basic charges for a service
and the beneficiary pays all additional charges beyond that level. In the
United States, reference prices have been used, with some success, in the do-
main of orthopedic surgery.?” For example, an insurer may pay $28,000 for
a hip surgery, if that is the lowest cost available in a region, but patients are
free to pay the $6,000 difference for a $34,000 surgery, if it is more conve-
nient or otherwise preferable. A primary advantage of reference prices is that
the patient/ consumer is guaranteed access to the healthcare (at the reference
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price), but has discretion to choose other options she may be able to afford,
which also has the effect of driving down the prices of other providers, who
seek market share.

Zone 3—Full Insurance

Finally, there is a zone in which patients have no exposure to healthcare costs.
The Affordable Care Act requires that certain preventative services must be
covered without cost exposure at all. So these are always in Zone 3.

More generally, even for services that normally have cost exposure, the
ACA requires that (non-grandfathered) health insurance coverage have a cap
on patient cost exposure, and as of 2018, virtually all (99%) of employer-
sponsored plans had such a maximum limit.”® The amounts of these “cata-
strophic caps” vary widely by employer, but they are almost always below
the $15,800 maximum allowed by the ACA in 2019.%° Eighty-six percent of
these workers are in a plan with an annual cost-exposure maximum for single
coverage of more than $2,000, while 20% are in a plan with a maximum of
$6,000 or more.*’ The median employer-based plan is in the $3,000—-$3,999
range.*!

Oddly, Medicare does not have catastrophic caps in its fee-for-service pro-
gram, which covers most enrollees. However, Medicare Advantage is required
to provide a catastrophic cap on cost exposure, even if they have flexibility in
structuring other cost-exposure requirements. In general, cost-exposure
profiles in Medicare Advantage plans more closely resemble private insur-
ance plans.

For the individual market, the ACA requires that insurers lower the cost-
exposure levels for lower-income families. For example, a family at 100% of
the Federal Poverty Level (FPL) has cost exposure capped at $2,600, while
those above 250% may by exposed to up to $7,900 in costs before entering
Zone 3 of full insurance.*? To compensate the insurer for these reductions,
the ACA allocated funds from the U.S. Treasury, but one federal district
court has held that Congress never actually appropriated the funds. Although
the Trump administration stopped making those payments, the insurers have
nonetheless been required to maintain the cost-sharing reductions for their
beneficiaries, and they have simply raised premiums (and garnered larger fed-

eral subsidies on that front).%?
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Regardless of which insurance system applies a cost-exposure cap, it is
useful to illustrate how these caps can work. Imagine Ms. Mildred Median,
a patient in a plan with a $1,500 deductible, an 18% coinsurance burden,
and a $3,500 cost-exposure maximum, and assume that the plan counts the
deductible toward the cost-exposure maximum as most plans do. Suppose
that this year, Ms. Median will spend tens of thousands of dollars on a heart
stent or a chemotherapy drug. After spending her $1,500 deductible, Ms.
Median will be exposed to up to $2,000 more in costs ($3,500 cap minus
the $1,500 deductible). Given her 18% coinsurance rate, that $2,000 will be
consumed after the next $11,111 in healthcare expenses. Thus, Ms. Median
has reached Zone 3, the range of full insurance, after consuming $12,611 in
health expenses, $3,500 of which she paid out-of-pocket.*4

Notwithstanding this example, there is, in fact, wide variability in how
plans apply these caps, making it difficult to generalize across plans. One
study of insurance policies in Massachusetts gave the example of two poli-
cies that had the same $5,000 cost-exposure limit but counted different ex-
penses toward that limit. The authors explain that a breast cancer patient
would pay $7,641 in cost exposure under one plan and $12,907 in cost ex-
posure under the other.®® Key differences included whether there was a sep-
arate deductible for prescription drugs, and whether the out-of-pocket limit
included copays.

The Twilight Zone

The forgoing cost-exposure mechanisms take a given healthcare product or
service and then divide its cost between the insurer and the patient. But in-
surance policies also leave patients exposed to costs by simply excluding
certain types of expenses from health insurance coverage altogether. I call
this the “twilight zone,” because these costs typically do not appear in the
denominator of such analyses, and they are not typically considered for the
sake of deductibles or caps. Yet, for patients these costs are quite real, and for
policymakers they are essential for understanding patients’ real financial risk.

Most generally, health plans tend to cover only “medically necessary” care,
which in the first instance depends on whether your physician says that you
need the care to treat a recognized disease or other medical problem. For
example, although the insurer covers childbirth, it may not cover an upgrade
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to a private hospital room. But “medical necessity” may also be used to deny
a patient a new insulin pump for her type-1 diabetes, even though her phy-
sician recommends the care as a way to help stabilize her blood sugars and
protect her against dangerous lows overnight. As a spokesman for a nurses’
association argues, “Insurers employ warchouses full of claims adjusters who,
as a primary function, scrutinize claims for pretexts to deny care, saying it
is ‘experimental’ or ‘not medically necessary’ even when the medical treat-
ment, prescription medication, diagnostic procedure or referral to a specialist
is reccommended by doctors.” 4

Even if a physician says a certain expense is medically necessary, most
health plans also have other specific exclusions of coverage. They typically
do not cover experimental treatments, such as drugs not approved by the
Food and Drug Administration, or various alternative sorts of care, such as
acupuncture, chelation therapy, or midwifery. On the other hand, a hodge-
podge of 2,000 state laws have imposed coverage mandates for whatever dis-
ease or treatment may have caught the interest of legislators (e.g., forty-six
states require coverage for autism).47 Insurers also maintain formularies,
which limit reimbursements to certain pharmaceuticals, and thereby gives
insurers leverage to haggle with the drug makers about prices charged. One
recent study found that insurers in the individual markets included only 78%
of available drugs on their formularies for reimbursement.*®

Next, there are a range of uncovered expenses that are so common-
place that they are almost hard to notice. For example, in the U.S. health-
care system, over-the-counter drugs are generally not covered by health
insurance, even if there is an equivalent drug available by prescription.
Nor are needed disposable products, such as diapers for incontinence.
Nor travel to the hospital or the time it takes for a spouse or parent to
take off work.

Many health plans also limit the range of providers that will be reim-
bursed, so that a patient who receives care from an “out-of-network” phy-
sician would have to pay more or all of those costs “out-of-pocket,” if at
all. “Balance billing” is the related phenomenon of a healthcare provider
demanding that the patient pay whatever the insurer does not. A 2011
survey found that 8% of consumers had used an out-of-network physician,
and this most commonly occurred in emergency departments (40% of the
time).* Patients can also face large-balance bills due to ambulance services
and even air evacuation. But it can also arise for elective healthcare. In one
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notorious example discussed later, a patient carefully chose a hospital in his
network, expecting to pay the $3,000 annual cap on cost exposure for his
surgery, but he later also received a $117,000 bill from an assistant surgeon,
who was not in the patient’s network. This sort of bill, sometimes called
“drive-by doctoring,” makes the patient’s $3,000 cap trivial to the real fi-
nancial risks facing patients. About a quarter of state governments have
passed laws regulating these practices; however, the laws are often quite spe-
cific, for example, only applying to ambulance care.”®

Cutting across these areas of uncovered healthcare, the ACA required that
all insurance plans cover ten categories of “essential health benefits” (EHBs),
including emergency care, prescription drugs, maternity and pediatric
care, and mental healthcare. One goal of this law is to eliminate some hetero-
geneity in the health insurance market, allowing consumers to make apples-
to-apples comparisons across plans, gaining some reassurance that they all
cover the core risks.

Prior to the ACA, some health insurance plans covered some of these
EHBs but capped how much the insurer would pay either annually or during
the patient’s lifetime. This sort of provision effectively created a fourth zone
of noninsurance. Individuals who spent more than the cap lost insurance
coverage for additional costs above those caps. The ACA made these sorts of
insurance plans illegal, thereby reducing the realistic out-of-pocket exposure
to patients facing these catastrophic risks.

THE ARC OF THE ARGUMENT

With this overview of the U.S. health system’s ubiquitous use of cost expo-
sure in a menagerie of forms, we can now preview the argument of this book,
which spans six chapters. I show why U.S. health policy has systematically
embraced cost exposure as a solution to one particular economic problem,
which turns out to be insubstantial compared to the rampant monopolies,
lack of investment in the production of knowledge, and conflicts of interest
that together drive real healthcare waste in the United States. Once we
understand the function of insurance to provide access to otherwise unaf-
fordable care, we see the problems of using cost exposure as a rationing
mechanism, given both the limits of human decision-making capacity
and the limits of American pocketbooks. Finally, as we think about what
we owe to fellow citizens, we can try, at the very least, to use the cost-exposure
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tool more intelligently, with the benefit of several innovative reforms that
tailor exposure to the value of care and the patient’s ability to pay for it. Ul-
timately, we should simply reject the American cost-exposure consensus
and instead pursue the real drivers of wasteful healthcare spending.

More specifically, Chapter 1 explains how we have found ourselves in this
peculiar situation, having fought for universal health insurance coverage but
ending up with incomplete insurance that leaves us exposed to huge costs.
This chapter reviews five decades of economic theory about how insurance
allows patients to spend “other people’s money,” which is known as the theory
of moral hazard. This doctrine has driven U.S. health policy to resist uni-
versal and complete coverage. Looking under the hood of this theory, we
see that to understand the effects of insurance on spending, traditional eco-
nomic analysis has compared insured persons to those with less or no insur-
ance. Sure enough—people with insurance spend more. However, this form
of counterfactual analysis confuses healthcare waste with healthcare access.
People without complete insurance decline care because they cannot afford
it, not because it is valueless! A closer look at the evidence shows that cost
exposure reduces spending indiscriminately—cutting good and bad health-
care alike—and imposes negative health effects on those with lower in-
comes and chronic illnesses. Rather than the uninsurance counterfactual, I
show that a better analytical comparison for traditional health insurance is
insurance paid in cash, which is known as an indemnity. Although these
policies do not presently exist for healthcare, we can simulate them, and when
we do so we find that moral hazard turns out to be quite minimal. Decades
of health policy have been chasing a bugaboo.

The second chapter reviews the phenomenology and behavioral science
of cost exposure. We see that cost exposure changes the experience of health-
care, making healing harder rather than easier to achieve. Weighing
treatment options and thinking about the cost of care may itself change
the experience and meaning of healthcare, increasing complexity, stress,
and fear. It may commodify our bodies in ways that feel demeaning, and it
can also alter the doctor-patient relationship, changing it from a sacred
healing relationship to one of quid pro quo exchange. For these reasons we
see that cost exposure may actually contribute to healthcare waste, worsen
consumption choices, and, overall, undermine patient welfare in this range
of ways.
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Chapter 3 evaluates whether and how substantial cost exposure is feasible
as a means for financing modern healthcare. A sober look at the scale of con-
temporary spending—often multiples of median U.S. income—and at the
levels of income and assets held by Americans, shows a profound mismatch.
The predicament is exacerbated when one considers that health problems are
also associated with income loss and many other incidental expenses that
are typically not insured in the U.S. Thus cost exposure is inevitably not
“out-of-pocket” but “on credit” instead. This is an important reconcep-
tualization of cost exposure, because it has behavioral implications for
healthcare consumers. We proceed to explore economic and psychological
evidence about how credit changes consumer behavior. Ironically, debt
and the risk of bankruptcy (or death) create another dissociation between
consuming at one time and (maybe) paying at a future time, which is not
unlike the moral hazard of health insurance. We also see that the use of
debt to finance healthcare has a range of downstream effects on mental
health, families, and the economy more generally. The evidence shows that
medical debt can stand in the way of sound treatment, and even make
us sick.

It is time to evaluate this national experiment of large cost exposures
in the healthcare system. Evaluation requires a framework of values. In
Chapter 4, I take up that task, grappling with some of our implicit notions
of responsibility and laying out a normative argument for what we owe to
fellow citizens in terms of healthcare access. I will suggest that health in-
surance policy can and should be approached from a neutral position, not
presuming that individuals would be responsible for their own healthcare
expenses or presuming that they would 7oz be so responsible. Instead, we
can see individual and collective aspects of health and healthcare and decide
how to construct social policy on this dimension of healthcare financing.
Thin theories of democratic equality provide an account of the minimum
responsibilities we owe to fellow citizens as citizens—guaranteeing access
to a middle-class level of healthcare to protect the dignity and security of
fellow citizens. This analysis shows the injustice and folly of current cost-
exposure profiles, which treat wildly different situations as if they were the
same.

Chapter 5 draws together many of the prior threads to argue for a range

of reforms. If we are to evaluate cost exposure as a policy mechanism, let
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us consider not just its currently existing forms, but also the potential revi-
sions that could have the greatest chance of making it really work to achieve
its goals and minimize harm. Specifically, the law should push healthcare
providers to be much more transparent in their pricing—and that means
more than just a data avalanche of numbers and codes. Providers must
guide patients in making healthcare choices in light of their cost exposure,
which should be material to any informed consent process. I also suggest a
much broader agenda of scaling cost exposure to value, using systematic
reviews of the biomedical literature and national practice guidelines. Cost
exposure need not be so indiscriminate in its effects. To solve access prob-
lems, I propose income-scaling of cost exposure, and, for large healthcare
expenses, the use of partial indemnities, which would become a novel form
of cost exposure that does not impinge on access or patient choice.

These plausible reforms are something of a test. They are a sketch of what
it would take to make cost exposure really up to the task of aligning health-
care consumption with health, rather than merely discriminating on wealth.
Yet, I am not confident that the champions of the cost-exposure consensus
will reengineer this mechanism to make it really work for all Americans. And
even if we accomplished this entire slate of reforms to cost exposure, we still
would be left with rampant waste in our healthcare system.

In Chapter 6, we see that real healthcare waste is driven by three causes.
First, our healthcare providers enjoy virtual monopolies and no regulation
of prices. Second, we suffer from institutionalized ignorance about efficacy
and safety of healthcare interventions because we lack public investments in
knowledge production. Third, our healthcare is driven by providers with mis-
aligned incentives—they too often pursue their own wealth rather than our
health. This analysis shows the limits of cost exposure as a panacea for all
that ails our healthcare system. Even while it undermines the core function
of insurance to guarantee access to care, cost exposure simply does not target
the real drivers of healthcare waste. It has been a fifty-year failed experiment.

We can do better. And we can do better without cost exposure.
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YOUR HEALTHCARE,
THEIR MONEY

hat explains the cost-exposure consensus? Why does the U.S.

healthcare system depend so heavily on deductibles, copays, and
coinsurance? One reason is that a generation of policymakers have been
taught a certain story, an economic doctrine, in which cost exposure
is necessary to avoid the pernicious effect of health insurance: “moral
hazard.” This story provides that, if individuals instead pay (some of)
their own costs, they will be less likely to consume wasteful health-
care. In this chapter, I explore the intellectual history of this idea, along
with the theory and evidence as it developed and was written into
U.S. policy. It is true that with less insurance people consume less
healthcare, but it is not clear how we should evaluate that change in
behavior. The evidence shows that the reductions in care are indis-
criminate, cutting good and bad healthcare alike, without tracking
the value of care. More fundamentally, this half-century economic-
policy agenda has misconceived the appropriate comparison for
measuring moral hazard. It’s not about more or less insurance, but
about the type of insurance. When properly analyzed, we find that
insurance is not the cause of substantial wasteful spending. Our policy
fixation on cost exposure turns out to be misguided.
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THE TEXTBOOK ECONOMICS VIEW OF INSURANCE

“There is nothing like doing things with other people’s money,” says Presi-
dent Donald Trump.! Before turning to politics, Trump famously used in-
vestors’ money to build the real estate empire he is known for, as well as a
casino empire, a mail-order steak company, an airline, and even a vodka com-
pany. As his investors know well, the problem with spending other people’s
money is that the costs and risks might not seem as salient to the one doing
the spending.

Health insurance is another of the many ways in which people can spend
other people’s money, when fully-insured patients consume care, the larger
insurance pool pays those costs. Accordingly, some policymakers have seen
health insurance as a problem, and complete health insurance is the worst
kind of problem. President Trump has thus worked to dismantle the Afford-
able Care Act (ACA), which had expanded insurance coverage to tens of
millions of people who would otherwise have been uninsured.?

But this view that health insurance is the problem is not some sort of
aberrant political hack. It is quite respectable. According to textbook eco-
nomic theory, because insurance allows people to purchase care that the
insurer pays for, it causes people to consume more healthcare than they
need, even more than a rational person spending her own money would even
want. Thus, much of that additional consumption is wasteful, that is, not
worth its cost. On this theory, insurance can do more harm than good.

It is useful to see how this textbook notion developed in the academic
field of economics during the last half-century. Even more, it is valuable to
see how political and policymaking elites have incorporated a simplified un-
derstanding of this economic reasoning, degrading it into what James Kwak
calls “economism.” He explains that “economism is influential because of
its seductive elegance and explanatory power. It presents a model of the world
in which policy outcomes are determined by theoretical axioms as inevitably

as mathematical proofs from their assumptions.”

The Early Theory of the 1960s

This story starts with a teleological question. Why do people want health
insurance in the first place? What purpose does it serve?
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In an influential 1963 paper, building on prior work by Daniel Bernoulli,
Milton Friedman, and J. L. Savage, the economist Kenneth Arrow argued
that people buy health insurance largely to offset risk.* In any given year, a
person is likely to have little or no healthcare costs, but if it turns out to be
a bad year, they will incur thousands of dollars of medical bills, which may
then start to impinge on other spending priorities, such as leisure activities
or fancy food. Accordingly, Arrow argued that it is rational to pay relatively
small premiums every year, because the forgone money in good years would
have lictle effect on a person’s welfare. If the bad year materializes, the
security of receiving insurance payouts could be profoundly important for
a person’s welfare and well-being. The insurance transaction could make
sense, even if the total of such payouts is somewhat less than the premiums
paid in (as it must be, because the insurer will have administrative costs and
may seek profits). This theory turns on the concept of “diminishing mar-
ginal utility of money,” meaning that the more money you have, the less
important additional dollars are. In a very bad year, money is precious, and
that is when the insurance kicks in.

Arrow thought that the risk-protection function of health insurance was
so important and indisputable that if for any reason the market failed to ef-
ficiently provide insurance, the government should do so, perhaps even
compulsorily. Arrow would go on to win the 1972 Nobel Memorial Prize in
Economic Science, and his analysis was a central part of the national debate
around the 1965 establishment of Medicare and Medicaid.

At the same time, Arrow foreshadowed a problem created by insurance.
While patients and doctors choose what to consume, the insurer pays for
it. He did not develop this point, however. That would be left to a young
economist named Mark Pauly in his 1968 seminal article on the economics
of moral hazard.?

If health insurance is the medicine to treat the disease of risk, it brings
along a nasty side effect. Pauly described the problem in terms of “elastic”
demand, a fundamental economic concept meaning that the amounts con-
sumed are linked to the prices charged. In a regular market, if low prices
drive more consumption, that is great, because it means that more people are
enjoying more goods and services. We can assume that each such trade im-
proves overall social welfare, because the buyer ostensibly prefers the product
to the cash in her hand, and vice versa for the seller. In a regular market,
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prices can go down because of technological advances or other increases in
productivity, allowing sellers to make more sales even if prices are lower. So,
everybody is better off. But the healthcare market is irregular and the rela-
tionships among prices, value, and efficiency in this marketplace are unique.

At the point of sale, health insurance has the effect of driving down prices
for consumers, and, as such, insured people predictably will consume more
healthcare. However, Pauly warned that health insurance drives down the
consumer’s price in an artificial way. The healthcare still costs just as much,
but it is paid by someone else—the insurer. Consumers insulated from the
true price will thus consume more, even if the trade does not create con-
summate value. Thus, with insurance a patient may spend $2,000 (of the
insurer’s money) on healthcare services that only deliver $50 of value to
the patient, an exchange that harms overall welfare. The world would be
better off without that extra consumption.

Economists call this underlying dynamic “moral hazard.”® The “hazard”
is that, with insurance, people spend more than they otherwise would. The
tinge of “morality” comes from the fact that insurance pools the money
of many people together, whether through premiums or taxes. Thus, one
person’s choice can waste a collective resource belonging to everyone in the
insurance pool. As Pauly explains, “Each individual may well recognize that
‘excess’ use of medical care makes the premium he must pay rise. No indi-
vidual will be motivated to restrain his own use, however, since the incre-
mental benefit to him for excess use is great, while the additional cost of his
use is largely spread over other insurance holders, and so he bears only a tiny
fraction of the cost of his use.””

Law professor Tom Baker has traced how the concept of moral hazard
has been used to signal “the perverse consequences of well-intentioned
efforts to share the burdens of life, and [the concept] also helps deny that
refusing to share those burdens is mean-spirited or self-interested.”® In
short, the theory of moral hazard advises that we make health insurance
stingy in order to prevent social waste. Indeed, Pauly speculated that the
welfare loss due to moral hazard could be larger than the welfare benefits of
insurance: “the net change in utility from a compulsory purchase of this
‘insurance’ could well be negative.”” Contrary to Arrow’s suggestion for
universal coverage, Pauly implies that if Americans decline to buy health

insurance, it is a wise move, recognizing that insurance is a bad deal.
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The theory of moral hazard became a core ideological commitment—
some might say a preoccupation—of U.S. economists, and it has influenced
and reinforced similar trends in U.S. political discourse. At the birth of Medi-
care, in a 1966 meeting with hospital leaders, Democratic President Lyndon
Johnson worried that the newly insured would “abuse” their insurance and
“demand unnecessary treatment.”® Johnson appealed to those at the “grass-
roots” level to “stand firm against these abuses.” Insurance was already
conceived as a potential problem; but the solution had not yet crystalized.

Cost Exposure as a Solution: The 1970s

In a seminal 1970 paper, the Harvard economist Richard Zeckhauser darkly
suggested that “no practicable market structure will simultaneously produce
optimal risk-spreading and appropriate incentives for individual action.”'*
That is, the more that insurance provides risk protection, the more it induces
wasteful spending—it’s a zero-sum game. Still Zeckhauser set out to define
an economic compromise to secure “some risk-spreading and some incen-
tive.”" This is the theory of cost exposure: if we make insurance incomplete,
we can give patients some skin-in-the-game. Accordingly, when President
Nixon embraced healthcare reform in 1972, he proposed a package that
“would include certain deductibles and coinsurance features, which would
help keep costs down by encouraging the use of more efficient health care
procedures.”™

Marty Feldstein would later chair Ronald Reagan’s Council of Economic
Advisors, but in 1973 he first published an important paper revealing a per-
nicious feedback loop in health insurance. As insurance caused decision
makers to ignore the actual price of the healthcare they consumed, the pro-
ducers and providers of that care (e.g., hospitals and drug companies) could
freely raise their prices. Nobody is minding the till. However, “the more in-
surance increases the price of care, [the] higher price of care [then] increases
the demand for insurance.” In the modern world, where an episode of care
can cost double or triple the median income, it would be altogether foolish
to go without insurance. In this way, Feldstein raised the stakes, showing
how health insurance can be both the problem and the solution.

Nonetheless, Feldstein’s bottom line was to scale back insurance, as he
argued that “American families are in general overinsured against health
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expenses,” meaning that they could bear more risk themselves.!® Feldstein
agreed that comprehensive health insurance policies arguably do more harm
than good, just as Pauly had suggested. Feldstein proposed a 66% coinsur-
ance rate as a solution, a move that would dramatically shift costs back to
individual patients.” In other work in the early 1970s, Feldstein argued for
a government-sponsored health insurance system, which would include “an
annual direct expense limit (i.e., deductible) that increased with family in-
come,” an idea that he has occasionally revisited with coauthors.” This idea
of income-scaled cost exposure is remarkable for both its progressivity, and
its utter lack of uptake by those advocating for cost-exposure in the real
world. (We return to the idea in Chapter 5.)

In a 1976 message to Congress about reforming Medicare, Republican
President Gerald Ford echoed this emerging cost-exposure consensus, calling
for “additional cost sharing provisions . . . to encourage economical use of
the hospital and medical services.”” Nonetheless, the zero-sum nature of this
approach was beginning to become apparent—additional cost exposure
would undermine the risk-protection function of insurance. In his National
Health Plan, Democratic President Jimmy Carter emphasized the need to
protect all Americans from “catastrophic expenses,” so that “no American
should live in fear that a serious illness or accident will mean bankruptcy or
a lifetime of debt.”?® To this end, he proposed general caps on cost exposure
and for further curtailment for the most vulnerable populations.?

All of this economic thought and political movement was largely based
on theory and anecdote. However, scholars began to test these theories rig-
orously in the 1970s, with a landmark study called the RAND Health In-
surance Experiment (HIE), the results of which were published in several
articles through the early and mid-1980s and ultimately in a 1993 book.*
Remarkably, social scientists were allowed to actually manipulate health in-
surance coverage for thousands of Americans, randomly assigning some
patients into a “free care” condition, with no cost exposure, and other patients
into several conditions with increasing levels of cost exposure.

Among academics, this study has achieved almost mythical status, both
for its unprecedented manipulation of real people in the field and for its find-
ings, which confirmed so much that economists had predicted. In a retro-
spective paper, the MIT economist Jonathan Gruber summarized the key
finding: “higher co-insurance rates, with an out-of-pocket limit, can signifi-
cantly reduce health care use without sacrificing health outcomes for the
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typical person.”” The effect was large: in experimental conditions with nearly
full insurance, the health expenses were 50% greater than in plans with large
but bearable deductibles. Notably, the reduction of consumption had no de-
tectable adverse impact on the health outcomes of the median- and higher-
income beneficiaries. Cost exposure seemed to be a powerful tool to reduce
waste in the healthcare system.

The HIE included a $1,000 “stop-loss” cap on cost-sharing burdens in
all their plans (equal to $4,368 adjusting from 1977 to 2019) but—just as
Feldstein recommended—scaled that cap downward for lower-income par-
ticipants (at 5-15% of annual income, depending on experimental condi-
tion).2* While the study has been a cornerstone of health policy research for
decades, this particular feature of scaling has been forgotten.?> It is hard to
know if we should extrapolate the HIE findings to real-world insurance
that typically does not scale according to income. In the real world, as we
see in Chapter 3, cost exposure can be much larger as a proportion of in-
come, thus possibly having greater adverse effects.

The Political Convenience of Economic Ideology:
The 1980s and Beyond

In a 1983 address to Congress, Republican President Ronald Reagan pro-
posed to increase cost sharing in Medicare to “encourage beneficiary cost
consciousness and the efficient use of health resources.”?® With Feldstein now
on board, Reagan’s speeches channeled academic economists: “First-dollar
insurance coverage, such as that which Medicaid provides, leaves the consumer
with virtually no financial incentive to question the need for services.
Services that are totally free are likely to be over utilized. If patients share in
some of the costs, they and their physicians will reduce unnecessary or mar-
ginal utilization.”®” Unfortunately, the Republican approach never seemed
to pick up Feldstein’s idea of scaling cost exposure to income.

The empirical evidence also continued to mount. A 1989 study docu-
mented a health maintenance organization’s (HMO?s) introduction of a $5
copayment for office visits among 51,000 enrollees. The researchers estimated
that the cost exposure caused a 10.9% drop in primary care visits.”® Like
many research papers that simply use insurance claims databases, the re-
searchers were unable to observe whether the reductions in healthcare
harmed patient health or disproportionately affected the poor. Instead, the
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researchers cranked the wheel of textbook economic theory, to infer that
the decline in usage “suggests that one in every nine primary care visits
made in the absence of cost sharing have low marginal value to enrollees.””
The care was apparently not worth even the $5 fraction of its total cost (most
of which was still borne by the insurer).

The drumbeat against full insurance continued in a 1991 paper by Min-
nesota economists Roger Feldman and Bryan Dowd. The authors charitably
acknowledged that “consumers are considerably more risk-averse than Feld-
stein assumed,” yet even on that accounting, “this gain [from insurance’s risk
protection] is not large enough to outweigh the loss due to excess consump-
tion of medical care.” If risk protection is the only purpose for insurance,
as economists assumed, it is not enough to make it worthwhile.

President Bill Clinton’s 1993 Health Security Act proposed six key princi-
ples, including “responsibility.” According to him, “Too many of us have
not taken responsibility for our own health care and for our own relations
to the health care system. Many of us who have had fully paid health care
plans have used the system whether we needed it or not without thinking
what the costs were.”! President Clinton said, “There can’t be any something
for nothing. . .. Even small contributions, as small as the $10 co-payment
when you visit a doctor, illustrate that this is something of value. There is a
cost to it. It is not free.”??

In a 1995 survey by health economist Victor Fuchs, economists resound-
ingly endorsed the moral hazard theory and many opposed the creation of
national health insurance coverage.’ These are the economists who trained
an entire generation of undergraduate and graduate students.

In a 1996 paper, Chicago economist Willard Manning (now deceased)
and Susan Marquis (who now leads RAND) used the HIE data to calculate
what they supposed would be an optimal coinsurance rate of 50%, with no
cap on cost exposure (and again no scaling to income).> On their view, the
best way to strike the Zeckhauser bargain is to expose people to catastrophic
health expenses.

Continuing the drumbeat, when President George W. Bush proposed to
expand health savings accounts, he complained that patients “pay a flat rate
for insurance, but they really don’t know the true costs of medical services
they receive. . . . When consumers don’t have the incentive to get better
prices, costs go up.”® In 2003, President Bush signed the Medicare Mod-
ernization Act, which included for the first time a prescription drug benefit,

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

YOUR HEALTHCARE, THEIR MONEY 25

though it had a convoluted cost-exposure scheme with a deductible, followed
by a 25% copay for costs up to $2,400. Then, patients experienced an infa-
mous “donut hole” period of spending without insurance coverage whatso-
ever, until they reach another annual limit.

Opver these same years, evidence was beginning to mount that such policies
of incomplete insurance, which left patients exposed to substantial costs,
were failing to really protect them from risk and could be causing other prob-
lems as well. In a series of studies in 1981, 1991, 1999, and 2007, a research
team led by Harvard law professor Elizabeth Warren, who would later be-
come a U.S. senator and presidential candidate, documented the prevalence
of medical problems among those in bankruptcy. The standard story is that
consumer bankruptcies are caused by profligate spenders. With increasingly
large samples and rigorous methods, ultimately relying on official court rec-
ords, which were completed on the penalty of perjury—the authors esti-
mated that over half of bankruptcies were caused by illness and injury. These
case files and interviews told of a perfect storm of medical bills and lost
work, combining with credit problems and other factors.*® Even middle-
class families who enjoyed health insurance were not safe from the risk of
medical bankruptcy.

Following the Warren team’s methods, in 2008, I put together a team of
researchers to conduct a similar study of families going through foreclosure,
and we found an almost identical proportion of foreclosures that were driven
by medical problems.?” Indeed, we found that families in foreclosure, even
if they had health insurance, had paid an average of $5,100 in medical
bills in the recent two years, and a sizable proportion had even taken out
second mortgages to cover such costs. We titled our first paper, “Get Sick, Get
Out,” and followed up years later with a more rigorous study finding similar
results.?®

These striking findings about bankruptcies and foreclosures launched a
running debate. Other scholars sought to challenge the definitions, methods,
and implications of the burgeoning literature showing the association be-
tween financial distress and healthcare expenses.? We revisit these issues in
Chapter 3, but the point here is historical.

This evidence was part of the groundswell of support for President Barack
Obama’s 2009 effort to reform the U.S. healthcare system. Even here,
however, the president’s proposal did not at all retreat from the funda-
mental U.S. commitment to cost exposure as a primary mechanism for
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financing healthcare. But he did propose scaling it back. The ACA eliminated
cost sharing on a range of preventative services. It also tried to protect pa-
tients against catastrophic costs. “We will place a limit on how much you
can be charged for out-of-pocket expenses, because in the United States of
America, no one should go broke because they get sick.”° In another speech,
President Obama targeted insurance companies and promised that, under
the ACA, “no longer would they be able to force you to pay unlimited
amounts of money out of your own pocket.”4! Nonetheless, as we will explore
further in Chapter 3, the actual limits were so high—$15,800 for a family
in 2019—that they could still easily bankrupt middle-class families.

In 2017 and 2018, with the Trump election and a Republican sweep
through Congress, we saw a renewed interest in cost exposure. In 2018, the
Cato Institute published a book by Charles Silver and David Hyman, reit-
erating the standard story that “Medicaid, Medicare, and private health in-
surance all tempt beneficiaries to use medical services imprudently. That’s a
big part of the reason why America is awash in unnecessary treatments.”*
Indeed, the authors went so far as to claim that Medicaid does more harm
than good; it should simply be replaced by a simple wealth transfer, so that
the impoverished beneficiaries can spend more efhiciently for themselves. This
is a more radical version of the idea of “block granting” Medicaid to the
states, which has currency among right-leaning politicians, including those
in the Trump administration.*3

The most recent empirical work on cost-exposure has also been disap-
pointing. In 2017, one of the top economics journals published a study of one
large employer, who dramatically expanded cost exposure for its health plan
beneficiaries. The scholars observed a substantial reduction of spending of
about 12%, but even in this highly educated and well paid population of
employees, the cuts were indiscriminate across both potentially valuable care
and potentially wasteful care. Even worse, traditional economics would pre-
dict that when exposed to the costs of their own care, patients would become
better shoppers, and thus demand lower prices from providers. Ironically, the
scholars observed just the opposite: “after the required switch to the HDHP
[High Deductible Health Plan] consumers are actually increasing the expense
they are paying for a given procedure rather than price shopping and moving
to lower priced providers when they face a higher marginal price for care.”4

A 2019 working paper for the National Bureau of Economic Research is
similarly disappointing. Michael Chernew and colleagues studied patients
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who had an online price transparency tool and faced cost exposures designed
to make them shop for cheaper imaging services (lower limb MRI scans).
Less than 1% of patients used the tool to search for the lowest cost provider;
instead they tended to go wherever their referring physician sent them.” We
will return to this theme at the end of the book, but for now we simply ob-
serve that traditional economic theory is unravelling, to the extent that it
conceives patients simplistically as consumers.

MAYBE HEALTH INSURANCE IS NOT SO BAD AFTER ALL?

Looking back, we see a common ideological thread running through text-
book economics and decades of federal policy. The drumbeat of theory and
politics has reiterated that wasteful spending on healthcare is driven by over-
insured patients demanding more healthcare than they really need, since
they lack proper incentives to decline wasteful healthcare. Thus, we can re-
duce that problem by making health insurance less comprehensive (or even
repealing it altogether) so patients will be exposed to a greater risk of large
medical bills.

It is hard to argue with the textbook economic prediction that insurance
will cause people to consume more healthcare than they otherwise would.
That is both a well-documented empirical fact, as well as common sense:
people will consume more of anything when it is free to them, compared to
when it costs money out of pocket. It is true for cars, T'Vs, and ice cream,
and surely true of healthcare as well. When the price is zero, I'll have more.

The Uninsurance Counterfactual

We should think more about how we interpret that behavioral effect, if we
are to evaluate its meaning for setting policy. We know how the textbook
economic theory interprets the effect. As Medicare was being expanded to
cover prescription drugs, Pauly recapitulated “the general theory that health
economists apply to insurance.” He wrote that “‘moral hazard’ . . . is gener-
ally . . . inefficient, because some of the use of medical care that insurance
stimulates (compared with having no insurance, when a person pays the full
market price) must by definition be care that is worth less to the person than
its market price. [On standard economic assumptions] care that is worth less
than it costs is wasteful.”4° So, if uninsured people are not buying a $100,000
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treatment, then the treatment is not worth $100,000. If insured people do
buy it, that is waste, and insurance has made us worse off.

So, the standard theory is that uninsured people do not consume as much
care because it is not worth its price. Yet there may be other reasons that an
uninsured person might not purchase such a treatment. Perhaps a procedure
is well worth $100,000, or perhaps even more, in its power to relieve pain,
alleviate disability, prolong life, and allow a person to do whatever she may
enjoy with the life she has. The patient might desperately want the treatment
to secure those benefits, as anyone would. Nonetheless, the uninsured pa-
tient may decline to consume because she cannot presently afford to pur-
chase it. In the real world, the patient may simply lack the liquid wealth (or
credit) necessary to do so. Thus, when we observe her behavior in declining
to consume, it may tell us more about which people have money than which
healthcare interventions have value.

This may seem obvious to those not steeped in the professional field of
economics. That field has, however, blinkered its own approach to such ques-
tions. American economists typically do not look at how much pain might
be relieved by a treatment, or even how long it could extend life. Those ques-
tions require engagement with individual patients, listening to their experi-
ences, and medical expertise to evaluate and measure those outcomes—what
Pauly calls a “noneconomic medicalist approach.”#” Even more, those con-
siderations beg huge normative questions. After all, relief of pain and exten-
sion of life are not the only things a person may value—some people may
rationally prefer to leave a greater bequest for their child’s education or enjoy
one last vacation with their spouse. To prioritize such disparate goods would
require a comprehensive, substantive theory of the good life and the good
society. This sort of theory is the purview of philosophy and theology, not
economics, which has in recent decades taken an emphatically empirical and
mathematical approach instead.

Yet economics, perhaps more than other academic discipline, aspires to
guide social policy. To do so, economists need a normative baseline against
which insurance can be compared. As Pauly’s summary makes clear, the
counterfactual is the uninsured patient. She is acting in a situation most like
the idealized free market, where she can make rational trades between her
wealth and various consumption alternatives. Here, price paid reflects value
perceived. We assume that the patient compares the potential benefits of a
treatment against the price charged. When we observe that such a trade did

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

YOUR HEALTHCARE, THEIR MONEY 29

(or did not) occur, we can infer that the value of the product to her was
above (or below) the price demanded. As far as it goes, the analytic model
is a powerful way to identify healthcare value and waste, because those con-
sumption choices can be observed and measured, making valuation into a
science.

Notably, however, this idealization is not completely neutral. The ideal-
ized individual patient faces healthcare decisions with her own wallet in
hand. In this way, healthcare spending is conceived already as a question of
individual choice, not collective bargain or social commitment. And the
theory assumes a particular distribution of wealth and access to credit
that happens to exist in the time and place and for the person who de-
cided to decline or consume the particular healthcare, under the econo-
mist’s watchful eye.

This individualism does not merely appear in the standard theory of moral
hazard. It exists in the fundamental theory of insurance itself, as the protec-
tion against risk. As we saw briefly, on the now-standard view sketched by
Arrow, insurance is primarily about individuals protecting themselves, by
shifting money from their own good years to their own bad years. To make
this work in practice, insurance is admittedly a contract with another party
who agrees to pay the person back in the worst years and thereby “smooth
out” the person’s wealth. But the other party is just a facilitator—the real
transaction is from the premium payor to her own future self, who suffers a
bad year. We could call this the “intrapersonal” theory of health insurance.

Insurance as Access Pact

In the mid-1990s, University of Minnesota economist John Nyman sug-
gested an alternative theory of health insurance, which, as he put it, “stands
conventional theory on its head.”® Nyman explains in the preface to his 2003
book that his fundamental theory was first submitted to peer-reviewed eco-
nomics journals in 1995, but was rejected for four years before eventually
being published and later synthesized into a book.

The story goes back to the fundamental question of why we want insur-
ance in the first place. Rather than the traditional economic focus on risk,
Nyman focuses on access. The point of health insurance is not just to smooth
out our wealth across low and high years of healthcare spending. Rather a
primary purpose is to give us access to healthcare we otherwise could not
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afford. This effect becomes most apparent when we consider expensive treat-
ments such as organ transplantation, a heart stent, or a cancer drug—the
costs for which can easily be substantial portions of, or even multiples of,
median U.S. income. For these sorts of care, insurance (whether public or
private) might be the only feasible way to gain access.

It is critical to understand that healthcare costs are not distributed evenly
across the U.S. population, or even in the familiar shape of a bell curve,
which statisticians call a “normal distribution.” Rather, healthcare spending
is concentrated in a small portion of the population, which is unlucky to
consume a huge and disproportionate slice of our healthcare budgets in any
given year.

Specifically, in 2015, nearly a quarter (22.5%) of healthcare costs fell on
only 1% of the population, where each individual incurred more than
$112,395 in healthcare.® Slicing the data at another poing, it is also true
that half of all health expenditures fell on just 5% of the population, and
that group spent $50,572 on average. The median split is also interesting:
97.2% of health spending was consumed by half of the population, while
the other half incurred only 2.8% of aggregate health spending. This is
nothing like a bell curve.

It is also instructive to see the causes of the high-dollar spending. Among
those with very large healthcare expenses (the top 5% by spending), about
half of those people (49%) had experienced a discrete event generating large
costs.”® Scholars who have studied these patterns explain that “some exam-
ples of this illness trajectory might include people who have a myocardial
infarction, undergo coronary bypass graft surgery, and, after a period of re-
habilitation, return to stable health; individuals who are diagnosed with
early-stage cancer, complete surgical resection and other first-line therapies,
and achieve complete remission; and those who are on frequent hemodial-
ysis while waiting for a kidney transplant and then receive a transplant and
return to stable health.”!

A second large category of high spenders (40% of them) are those who
suffer from chronic conditions and functional limitations, many of whom
are older. These include commonly treated conditions like hypertension,
followed by osteoarthritis / other nontraumatic joint disorders, and hyper-
lipidemia, but also mental disorders, heart disease, chronic obstructive
pulmonary disease/asthma, and diabetes mellitus.*?
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This fact of spending concentration is essential for understanding the fea-
sibility of various mechanisms for financing healthcare consumption. If
everyone had relatively predictable and modest costs, then comprehensive
insurance would not be necessary. But, in fact, healthcare costs are concen-
trated in such a way that it is very difficult for individual persons to bear a
substantial portion of their own costs, especially if they are unfortunate
enough to be very ill. That is the purpose of insurance—to pool those risks
across the entire population and then spread the costs among us.

This theory depends on a different analytical baseline. Rather than the
lodestar of the individual patient holding her own wallet—and the intrap-
ersonal notion of insurance that it presumes—we can instead imagine a pop-
ulation of consumers who are binding themselves together to purchase in
advance the right to later consume healthcare, as specified in a health insur-
ance contract. On this view, the health insurance contract can create a right
to consume all sorts of healthcare that these consumers seck collectively, re-
gardless of whether they could afford to purchase that care individually.
Risk is still important on this view, but it is not so much borne across time
as it is across the many people bound together in an insurance pool. In a
given year, for whom will the risk materialize?

To simplify, imagine not just one, but 10,000 people each with $50,000
of income, but who plan on spending the vast majority each year on housing,
food, education, and everything else. Nonetheless, they all fear that they will
someday need a $100,000 treatment for a rare disease that will strike only
one of them. None of them could individually afford such a treatment, but
they all want it. So, they each contribute $10 to a common pool, for the use
of whoever happens to need the $100,000 treatment that year. This insur-
ance premium is a measly $10 but imagine adding on 199 other such treat-
ments that the people may want to access, and a full insurance contract
emerges. We see individuals rationally agreeing to spend, say, $2,000 per
year on such common pool agreements that cover all medically necessary
healthcare.

Nyman shifted the frame from the lone individual holding her wallet to
the group choosing to collectively purchase a right to consume healthcare.
The theory is fundamentally redistributive, moving money from those who
are luckily healthy to those who are unluckily sick with large medical ex-
penses. Still this point should not be confused with a moral thesis, such as
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one expressed by bioethicist Gregg Bloche, who says that “medical coverage
is more than a business proposition; it is an expression of our commitment
to each other.” Or law professor Timothy Jost suggests that “the health care
systems of virtually all developed nations are based on an underlying com-
mitment to solidarity.”* We are all at risk of illness, and all ought to con-
tribute to the costs of such care to the extent that we are able. Although we
will delve deeply into such overtly normative approaches in Chapter 4, for
present purposes I am not so sure that we need such an expansive social no-
tion to provide a counterpoint to the textbook economic notion of rational
purchasing behavior.

Under Nyman’s theory, the shift in frame can be a mere business propo-
sition, not necessarily involving a moral or even political commitment by
each person to another. In the hypothetical case, every single person earned
the same $50,000 annually—without inequality, there was no need for com-
passion or solidarity. Instead, the fellow members of an insurance pool can
be ruthlessly rational individuals. They are bound together by a legally en-
forced contract through the intermediary, an insurer. Thus, although my
reading of Nyman'’s theory shifts away from individualism, insurance pools
are no more leftist than, say, the modern corporation, which similarly uses
voluntary contracts to pool assets to achieve a common goal.

Similarly, scholars and advocates have long conceived the decision to do-
nate cadaveric organs for transplantation as if it were a paradigmatic case of
altruism. (The concept is implied by the very word, “donate.”) On this view,
it is perhaps unsurprising that there are persistent shortages of organs. In
contrast, consider the supply and demand for organs as a collective action
problem, where we all have an interest in protecting ourselves from the risk
of someday needing an organ, and where we can all contribute our own ca-
daveric organs. In 2007, I argued for a mechanism of linking decisions to
give and get organs, where participation is a rational strategy for those seeking
to protect their own health.> In 2008, indeed, Israel implemented such a
system, giving priority access to cadaveric organs to those who had signed
up to donate their own organs. As one would expect, this solution increased
organ donor registrations.”

Accordingly, let’s see how far we can get with a rational conception of
health insurance as an access pact. Such an approach is likely to be more
stable than one depending on contingent and shifting sentiments of solidarity
or altruism.
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Now, on the access view for insurance, we will still expect that insured
people will consume a lot more healthcare than uninsured people. But that
is not a wasteful side effect. It’s the very purpose of buying health insurance
in the first place! We buy health insurance for fear that, without it, we may
not get the healthcare we need. In this sense, a health insurance premium is
like a lease on an apartment, or an advance purchase ticket to a movie, a
membership to a gym, or a stock certificate—these create rights to receive
benefits, which we otherwise would not receive. And, of course, people with
leases on apartments are more likely to use apartments than people without
such leases. Of course, those who have bought tickets to the movie will be
more likely to see the movie. Nobody would suppose that lease agreements
need to be reformed so that on top of their monthly rent, renters must also
pay out-of-pocket for every night they sleep at home. And likewise, on the
access theory, health insurance need not be made incomplete, with deduct-
ibles, copays, and coinsurance to deter people from consuming the health-
care that is covered by their insurance.

In Chapter 3, we will review the phenomenon of “underinsurance,” where
insured individuals have so much cost exposure that they are in fact deterred
from using their insurance benefits. Imagine if a quarter of the people who
had signed leases and paid monthly rent payments were nonetheless made
to sleep on the street, because they could not afford the additional nightly
payments that their landlords required to actually sleep in their apartments.
Or imagine that a quarter of the people who bought tickets to the movie
were locked out of the theater, because they were unable or unwilling to pay
the additional “user fee” charged at the door. Thank goodness the beds and
seats were not “wasted” on such people! If we understand that the original
premium payments were made specifically for the purpose of allowing ad-
ditional healthcare that would not otherwise be consumed, then such user
fees at the point of service would seem like a counterproductive policy.

Assessing the Alternative Theories

So, who has the better theory for understanding health insurance? Is it the
standard textbook economic approach, focusing on intrapersonal risk? Or
is it Nyman’s alternative focusing on redistributing funds among persons to
ensure access to care that individuals could not afford alone? This choice has
big implications for whether and how to expose patients to costs.
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The answer to this question depends on both the price of the healthcare
and the individual’s ability to bear it. For relatively inexpensive healthcare
and relatively wealthy people, insurance is largely unnecessary to achieve ac-
cess, making the traditional economic theory apt. For relatively expensive
healthcare and relatively poor people, insurance is essential to achieve ac-
cess, making Nyman’s theory quite compelling. The answer is also dynamic.
In 1963, when it was pioneered, the traditional economic theory of risk may
have been sensible. The explosion in expensive medical technologies had not
yet happened. Nor had wages stagnated for thirty years.

Now, from a policy perspective, not only are healthcare costs very high
but they are also very concentrated. As we have seen, the vast majority of
health spending is incurred by the few people who have very substantial med-
ical expenses. If we care about health spending overall, we should focus on
the $50,000 and more courses of care that are in the aggregate driving health
spending overall. And that is precisely the sorts of care that motivate Nyman’s
theory.

To some degree these alternative theories are testable, because they make
distinct predictions. The traditional theory predicts that exposure to cost
should disproportionately reduce consumption of lower-value healthcare,
which does not deliver much health per dollar charged. As people become
exposed to more of the costs of their own care, they should continue buying
valuable care but start to decline the low-value, high-price care that was only
being purchased because it was subsidized. The access theory, in contrast,
predicts that cost exposure will disproportionately reduce consumption
among poorer people who otherwise lack access, and it will do so, regard-
less of the real value of the care. A large body of research is lending credence
to the access theory.

The evidence is now clear: cost exposure causes individuals to not get care
that we know is highly valuable. This was one of the most interesting
findings of the RAND HIE, which actually tracked health status of each
participant rather closely. For those who were relatively healthy and wealthy,
cost exposure made little difference to their health. As the research team’s
leader, Joseph Newhouse, explained, “For high-risk individuals, however,
particularly if they were low income, there were important benefits to health
from free care.” That is to say, exposure to costs harmed health for these
populations, causing them to not consume healthcare that would have been
beneficial.

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

YOUR HEALTHCARE, THEIR MONEY 35

In 2013, a team of MIT and Stanford professors went back to re-
analyze the RAND data.”® One key concern was that some of the people
recruited into the study actually refused to participate, and others exited
the study before it was complete, both of which could bias the results.
Indeed, when offered plans with the greatest levels of cost exposure, more
people refused to join or refused to stay in the experiment, and the differ-
ences were statistically significant. The researchers confirmed that the
exits were by choice, rather than involuntarily due to death, joining the
military, or becoming eligible for Medicare. Overall, 88% of the free-care
plan participants completed the study compared to 63% in the highest cost-
sharing arm.>

This effect essentially undermined the landmark feature of the experi-
ment: randomization, making it more like the sort of routine observational
study that economists do all the time. In the original book on the project,
the authors acknowledged this potential limitation, but claimed that “the
additional refusal and attrition appear to have been random with respect to
the characteristics of the participants, and therefore free of bias.”®® By this,
the authors mean that their post hoc analyses were unable to predict who,
among those randomized to a condition, were most likely to refuse or drop
out. Still, the differential participation across experimental conditions suggests
adverse selection, whereby patients who predicted the greatest healthcare need
would rationally act on that information to avoid high cost exposure. If so,
then the experimental estimates of the effects of cost exposure would yield
unrealistically low estimates of adverse outcomes. Other scholars, such as
John Nyman, have argued that the HIE was “biased by attrition and that
the attrition accounts for the lack of a health effect from the reduction in
health care use, especially hospitalizations, among the participants as-
signed to the cost-sharing arm.”®!

More recent research has shown that cost exposure can backfire. A 2004
Journal of the American Medical Association (JAMA) paper reported on the
effect of doubling copayments on prescription drugs. Although healthcare
consumption decreased, “copayment increases led to increased use of
emergency department visits and hospital days for the sentinel conditions
of diabetes, asthma, and gastric acid disorder: predicted annual emergency
department visits increased by 17% and hospital days by 10%.”%? One
might suppose that healthcare that keeps you out of the emergency room is
probably pretty valuable healthcare.
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In the Introduction, I also mentioned a study on heart attacks (acute myo-
cardial infarctions). After a severe heart attack, patients need follow-up care
and medication; there can be little doubt about their value. A 2007 survey
of patients with this condition found that one in seven experienced finan-
cial barriers to getting that care, and over two-thirds of them had health
insurance.®®

In a similar vein, a 2010 cross-sectional study followed nearly 150,000
type-2 diabetic patients, examining both their cost-sharing exposure
and their adherence to insulin and oral antidiabetic medicines.®® In this
population, the medicines are essential; nobody would suppose they are low
value. The authors examined adherence and complications, including neu-
ropathy (permanent damage to nerves, often causing numbness and pain),
as well as medical service utilization and workplace productivity. Even a
relatively small amount—a $10 increase in patient cost exposure—was
associated with a 5%-6% reduction in adherence, which then substan-
tially worsened health outcomes and led to emergency room visits.

Many American families seem to be living on very thin margins. A 2017
JAMA Internal Medicine article reported similarly that, among low-income
families, imposition of high deductibles was associated with a 22% increase
in emergency department acute complication visits.®®

A 2013 study of high-deductible health plans focused on emergency room
visits, and it was able to distinguish between appropriate utilization for high-
severity incidents (such as kidney stones, cardiac arrhythmias, and open
head wounds) versus inappropriate utilization for low-severity incidents (such
as sore throats and back pain), which cost exposure should hopefully deter.
The research team found that when patients are moved to high-deductible
health plans, richer patients reduced their consumption of low-severity
(low-value) emergency care, as the risk theory would predict. However, for
high-severity (high-value) emergency care, poorer patients, but not richer
patients, dramatically reduced the care they consumed.®® Cost exposure
sorted out poor patients from getting good care, just as the access theory
would predict.

Similarly, in a 2015 Health Affairs article, Kenneth Thorpe found that cost
sharing for prescription drugs may be counterproductive for patients with
one or multiple chronic conditions.”” While higher copayments and coin-
surance rates reliably reduce spending on the drugs themselves, for patients
with multiple chronic conditions, increased cost exposure reduces adherence
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and leads to more spending when these patients eventually sought care for
the complications thereof.

All these studies (and others we discuss in other chapters), reaching back
to the HIE and forward to the present day, tell a coherent story. Harvard
economist Kathy Swartz concludes her own review of this literature: “The
better studies reinforce the HIE findings that low-income people in poor
health are more likely to suffer adverse health outcomes, such as increased
rates of emergency department (ED) use, hospitalizations, admission to
nursing homes, and death, when increased cost-sharing causes them to re-
duce their use of health care.”®® Comprehensive insurance solves an access
problem, and the consumption that it stimulates improves health.

Notwithstanding the clear theory and compelling evidence, Nyman’s
work has failed to change the paradigm of health economics. Indeed, young
economists are still trained on health economics textbooks, which continue
to equate moral hazard with welfare loss and “emphasize” that “only risk-
averse individuals demand insurance,” ignoring the possibility that a risk-
neutral person might rationally buy a health plan that creates access to care
that he otherwise couldn’t afford.®” In a recent review article in a minor eco-
nomics journal, two scholars outside the mainstream of academic eco-
nomics reviewed this history and regrettably concluded that Nyman’s “major
challenge” to economic thinking about moral hazard has been largely
ignored.”®

I am reminded of Thomas Kuhn’s pioneering work describing how scien-
tific fields are not merely objective instruments calibrated to the truth; they
are really contingent sociological cultures of prestige, hierarchies and incen-
tives, populated and organized by humans.” The idea of the lone consumer
holding her own wallet is powerful in its simplicity. Scientific fields reluc-
tantly deal with anomalies, always trying to save and reinforce core doctrines,
and only rarely change fundamental paradigms.

One reason that health economics may have largely disregarded Nyman’s
theory is because the theory is disabling. With Nyman’s theory, it is much
more difficult for economists to speak to policy-relevant questions, by merely
marshalling and analyzing data about consumption behavior. As we have
seen, the mere fact that insurance increases consumption reveals nothing
about whether that is a good or a bad thing. Nyman challenges the norma-
tive baseline of the uninsured person spending her own wealth but offers no
other economic lodestar. Instead, to make smart policy we need experts who
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can identify good and bad healthcare on its own merits—indeed, that’s
why we rely on the Food and Drug Administration (FDA) to screen med-
ical technologies and rely on physicians to recommend specific treatments
for patients.”?

USING INDEMNITIES TO IDENTIFY REAL WASTE

It is important to concede that the price effect of classic economic theory
remains a problem. We cannot rely on fully insured persons to make good
cost-benefit trade-offs, since they are not exposed to costs. Even under the
access theory, some of the marginal additional spending caused by health
insurance coverage may be wasteful and should be targeted with cost ex-
posure or other interventions. But since we cannot infer that // the extra
spending is waste, we need a more nuanced identification strategy. When it
comes to waste versus access, Nyman himself says, “The challenge for policy
is to distinguish one from the other.””?

To identify waste, we need an analytic lodestar for comparison, just as
textbook economics has for decades used the uninsured person as its coun-
terfactual. As that new lodestar, I propose a fully insured person, whose in-
surance benefit is paid in cash (as an “indemnity”), rather than paid in-kind
to providers, as in extant health insurance plans.

Indemnity Insurance

The current arrangement of health insurance is actually rather odd, when
you think about it. Let’s suppose someone has already met the annual cost-
exposure maximum and goes to an oncologist, who recommends an expen-
sive treatment for cancer. The patient’s health insurance company pays for
the treatment. But the mechanism of the insurer’s payment is important. Al-
though the patient is the beneficiary of the insurance contract, the payment
bypasses her and instead goes directly to the oncologist who will dispense
the drug. While this routing of the funds works perfectly fine to guarantee
access, this form of insurance makes the benefit nonfungible—the patient
cannot use the money for anything else such as housing, education for
herself or a child, acupuncture, or a vacation, any of which she may rationally
prefer instead of the expensive drug. Even among alternative healthcare
treatments—say a generic drug that the FDA approved for the specific con-
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dition versus a patented drug that your oncologist proposed to use off-label—
this form of insurance provides no incentive for the patient to consider the
relative costs and choose the best bargain.

In this way, our health insurance money is locked up in this particular
form of consumption, which may not maximize welfare. The patient de-
ciding whether to consume thus only need ask herself whether the expen-
sive healthcare is likely to be better than nothing, since nothing is all she
can get instead. For this same reason, healthcare providers need not com-
pete on price, since the decision maker is immune to the price.

It may seem that I am only repeating the fundamental economic story
about how insurance causes moral hazard. But note that the problem is
caused not by insurance, but by one peculiar and unnecessary feature of
insurance—the indirect payment to the provider rather than to the
beneficiary-patient. As Charles Silver and David Hyman have argued in a
recent book, insurance “will only buy something . . . if the money goes into
the pockets of health care providers,” even if that is not the best-value use of
the money.* It need not be this way. Instead of paying the provider, sup-
pose that insurers simply paid patients cash when the patient became ill and
eligible to consume an expensive treatment. The patient could, if she chose,
use the money to buy the treatment recommended by her oncologist, or not.
The patient would be allowed to spend it on anything she may desire,
including other treatments or other things she may value more. This “in-
demnity” mechanism maintains an opportunity cost for patients—all
the alternative things they could do with the money instead of consuming
healthcare. An indemnity would recreate a market discipline.

This approach is sometimes called “contingent claims insurance.” Over
the years, a few scholars—including Mark Pauly—have proposed such an
indemnity system, where health insurers would pay a cash benefit to patients
rather than paying providers.”” Indeed, in other insurance markets, insurers
sometimes pay cash benefits. Suppose you get a small dent in your car, bigger
than your deductible but perhaps not big enough to merit a repair. The in-
surance company will send an appraiser out to estimate the cost of covered
repairs. Under some insurance policies, car owners decide whether, when,
and how to repair their car.’® For homeowners in California, a state law
provides for a “replacement cost” policy so that the homeowner who suffers
a covered loss, like a forest fire, can purchase a new home, rather than re-

build their old one.”” This sort of provision makes a lot of sense, to potentially
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allow people to move away from areas particularly prone to risks, such as
forest fires.

Scholars have nonetheless supposed that for healthcare, an indemnity
might be infeasible, because it would be difficult for an insurer to observe
the severity of each particular patient’s illness so as to tailor the amount of
the indemnity accordingly. In fact, in the 1980s, Medicare changed its
hospital reimbursement policy to something like an indemnity payment,
although the payment still goes to the hospital rather than the patient. De-
pending on which diagnosis-related group (DRG) the patient falls into, the
hospital receives a specified payment that represents the average cost of
treating the condition. Of course, some patients will turn out to have more
severe and costly versions of the disease compared to other patients. Thus,
some will be overcompensated and others undercompensated. Since hospi-
tals treat thousands of patients, the differences wash out; the DRG payment
does not have to be accurate for any particular patient.

For an indemnity to work for individual patients, it would have to be tai-
lored more narrowly. Under most insurance policies (and state and federal
laws), insurers must cover all “medically necessary” care. In the current
system of in-kind benefits, insurers already depend on physicians, in the first
instance, and on other claims reviewers, secondarily, to determine what sorts
of care a patient needs. These decisions are subject to certain exclusions de-
fined by the policy and subject to various appeals processes, initially within
the company and then through independent reviewers required under most
state laws. Those same mechanisms to determine the amount of coverage
would exist under an indemnity system. The only difference would be that
the payment would go to the patient rather than the provider, and the pay-
ment would be predicated on eligibility for the treatment rather than
eligibility-plus-consumption of the treatment.

Another practical challenge for an indemnity is that we would have to be
willing to hold patients to their choices. Suppose the patient receives an
$80,000 check and declines the expensive cancer drug to instead spend the
money on something else. If the patient comes back a month later now
wanting the cancer drug, the insurer has to be willing and able to say no.
That is an implication of consumer-driven healthcare.

We do see some indemnities in other countries. For example, a German
disability insurance program uses an optional indemnity mechanism for
home healthcare. Patients choose between an in-kind benefit of healthcare
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workers visiting their homes, or a smaller cash payment instead, which the
patient can use to hire his own help or perhaps rely on family or informal
support relationships instead, pocketing the difference. Data from the 1990s
show that “more than 75% of home care beneficiaries chose cash rather
than services.””®

In my view, there is some potential to innovate U.S. health insurance
along these lines. For too long, we have been locked in a zero-sum game,
either trying to increase insurance coverage, to capture its access func-
tion, or trying to reduce insurance coverage to create more cost exposure,
to reduce waste. In Chapter 5, I will propose a partial indemnity reform,
which I call the “split benefit,” as a way to make the insurance benefit more
fungible, achieving the access benefits without inducing waste. For now,
however, there is more to say about economic theory, which will drive our
approach to this and other reforms.

Testing the Access Function

Regardless of the real-world feasibility, indemnity insurance can serve as an
analytical lodestar to identify waste under the access theory. Imagine your-
self someday receiving a colon cancer diagnosis and facing a choice between
a standard chemotherapy regimen versus a cocktail with a newly patented
drug, which costs an additional $80,000. If uninsured, most Americans
would likely have to decline the novel treatment, regardless of its value. Under
a typical insurance policy, a patient will spend a few thousand dollars out
of pocket and meet their cap on cost exposure, regardless of whether they
choose the basic treatment or the novel treatment. The oncologist will be
paid one rate or the other, but the patient will never see the money. So, we
might suppose that nearly all insured patients would opt for the expensive
treatment.

The difference in consumption between those who do and do not have
insurance—likely humongous—is the effect of insurance. However, it is un-
clear how much of that difference is due to insurance’s access function or
due to its moral hazard side-effect. As I have argued, standard economic
theory and research has used the wrong counterfactual, or the wrong bench-
mark, to assess moral hazard.

But imagine a third condition where the patient has a hypothetical in-
surance policy that pays an indemnity. Upon notification that his physician
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Effects of Insurance Rate of Treatment Consumption by Insurance Status
A do not spend regardless
spend only if insurance
o)) is non-fungible
£ | N _ _____________________
k]
% Access spend even if
(% (efficient) insurance is fungible
Spread Risk spend regardless
(efficient) of insurance
Composition of Uninsured Indemnity Traditional
Consumption Counterfactual Counterfactual Insurance

Figure 1.1 Theoretical Model for Decomposing Effects of Traditional Insurance from
Two Counterfactual Conditions (Hypothesized Values)

recommends the premium novel care, the patient receives a check for
$80,000. Now, what proportion of those individuals—who can now afford
the expensive care but also has an incentive to weigh its value against
alternatives—would accept the care nonetheless? The difference in consump-
tion between this indemnity group and the traditional-insurance group is
the true waste caused by our status quo insurance. It may turn out to be
quite small, if patients highly value the healthcare or tend to defer to their
physicians’ recommendations whenever they can afford to do so. This new
model for understanding insurance is shown in Figure 1.1.

Thus, to be clear, the difference in consumption between uninsured people
and those insured with indemnity is the access function of insurance. The
difference in consumption between people insured with indemnity versus
insured with traditional, in-kind health insurance is the wasteful function
of insurance (aka true moral hazard).

Although indemnities exist in other domains, like car and home insur-
ance, they do not have the same access function as in the health insurance
domain. In those other domains, the beneficiary has already somehow pur-
chased the asset that she wishes to protect. Thus behavior in those domains
does not shed much light on moral hazard in health insurance.

Nyman’s research team published a 2018 paper, in which they observed
self-reported spending patterns of uninsured persons, and used exogenous
increases in assets (e.g., an increase in stock prices) to simulate what an in-
demnity might do compared to those who did not enjoy such an increase in
assets. The findings varied wildly, depending on the particular disease
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studied; for diseases like diabetes or cancer, over half of the spending was
found to be “efficient,” meaning that it would be purchased even under an
indemnity payment.” This simulation approach required lots of assumptions
to make an analogy between uninsured people receiving assets from other
sources to insured people receiving hypothetical indemnities, and then
compare them to data of actual people with traditional insurance. One
particular challenge is that uninsured people are less likely to have a reg-
ular relationship with the healthcare system, which would allow them to get
diagnoses and screenings, which then lead to expensive courses of health-
care. Merely having a few thousand dollars does not change those funda-
mental behavioral pathways, which create the opportunities for large
dollar healthcare spending.

Still, this research at least asks the right questions. Someday perhaps we
will have a RAND HIE sequel, which tests such a full indemnity health in-
surance policy to generate estimates for each effect. Even without random-
ization, it would be useful to simply observe such a healthcare indemnity
program in the field.

In the meantime, my research team has simulated the effect of indem-
nity insurance, using vignettes—short stories asking respondents to imagine
themselves as patients in the cancer scenario like the one described above,
which a physician coauthor drafted to be realistic.®’ Vignette research has
become a staple of social science methodology, and has been validated,
meaning that vignettes accurately predict real-world behavior.®! In partic-
ular, this research method allows us to test an insurance scenario that does
not exist in the real world, and it allows perfect head-to-head comparisons,
because all else can be held constant in the randomized experiment.

In this new work, we recruited 600 people from an online population,
blinded them to the purpose of the study, and randomly assigned each person
to one of the three insurance scenarios just described. We included one more
manipulation: half of the respondents learned that the expensive drug was
FDA-approved for colon cancer, because it was proven safe and effective. The
other half were told that it was not FDA-approved for colon cancer, but that
their oncologist proposed that it be used off-label, suggesting that it may be
promising even though it had not yet been proven effective. For analytical
purposes, we could consider the former “high-value” care (likely to be effec-
tive given the scientific basis and FDA review) and the latter “low-value” care
(lacking such indicia of quality). The drug was offered at the same price in
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either condition. Everyone was asked whether they would consume the ex-
pensive drug on top of the regular chemotherapy regimen.

Recall from Figure 1.1 that the difference between the first two bars is
the access function of insurance, as the patient receives sufficient wealth to
cover the treatment under the indemnity. But the difference between the
second and third bars is the waste of moral hazard, as the benefit is fungible
in the second but not the third condition, which represents the standard sort
of health insurance now existing. As expected, we observe a huge difference
in consumption between uninsurance and traditional insurance—for this
expensive cancer treatment, insurance increases the rate of consumption by
a factor of ten. In this scenario, involving a treatment that is much more
expensive than most people could afford out of pocket, the access function
of insurance was on clear display.

Perhaps surprisingly, however, there was little or no difference between
traditional insurance and the indemnity payment. Even with 600 respon-
dents, the difference is not statistically significant at traditional levels. (We
confirmed that respondents understood the cash-payment mechanism and
excluded those who did not. The results were robust.) Thus, from these data,
we could not conclude that there is any moral hazard waste whatsoever.

In particular, economic theory might expect to see more such waste in
the low-value conditions—with traditional in-kind insurance patients saying
“what the heck, might as well try it since it’s free to me.” In this condition,
people with cash indemnity should be much more sensitive to the low value
of the care, and the gap should grow compared to traditional insurance. To
the contrary, for the people who learn that the treatment is unproven, we
see a substantial reduction in their intent to consume in both the cash in-
demnity and traditional insurance systems. The hypothesized gap does not
appear. While consumption of the low-value treatment remains substantial,
it seems to largely reflect the considered judgments of those patients that the
treatment is worthwhile at the price demanded.

This research suggests that the waste from moral hazard appears remark-
ably small, if it exists at all. It thus helps us decide between the traditional
textbook economic theory versus the access theory of health insurance. Major
questions of policy should not be driven by a single such experiment, how-
ever. My research team worried that this finding may be simply a fluke, per-
haps limited to the particular cancer scenario we tested. So my physician
coauthor, Keith Joiner, drafted seven other realistic vignettes in a range of
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cases, from cancer to arthritis, and from relatively superficial concerns like
psoriasis to deadly problems like heart failure. We did focus on expensive
situations, where the access function of insurance could be most important
(conceding that it is irrelevant for a middle-class person filling a $4 pre-
scription at Wal-Mart). We recruited 2,400 more respondents from another
online population, and this time ensured that they were demographically
representative in terms of age, gender, and income for the U.S. popula-
tion. As law professor and economist Kathy Zeiler explains, “Replicating
reported results and testing whether principles hold up under a variety of
conditions helps to shore up confidence that the principles are generally
reliable.”8?

Strikingly, our new data replicated our finding for the cancer scenario and
found similar results for every other clinical situation. In almost every case,
we found health insurance providing a huge access effect (when compared
to uninsurance), but we were unable to detect a significant moral hazard
effect (when compared to indemnity insurance). Our much larger sample
allowed for very precise estimates that, when controlling for everything
else, the effect of moral hazard was nil, or very close thereto.

We also asked people to explain their decisions. One frequent theme was
around the special status of health. For example, in a scenario about an ex-
pensive drug for macular degeneration (an eye disease), one respondent said,
he would try it “because you only have one chance to save your vision.” In
the cancer scenario, another said, “I want to survive at all costs. [Saving]
80k isn’t worth my life.”

Another frequent theme: respondents often decided to try the expensive
treatment because “it was recommended by the doctor.” And that was true,
regardless of whether the details of the scenario portrayed the treatment as
being highly effective or completely unproven, for the same price. So, our
data did show insured people willingly consuming low-value healthcare. Our
data confirm what we know from observational research: there is lots and
lots of waste in the healthcare system. But our data suggest that health in-
surance is not the primary cause. Instead, it is driven by the physicians who
recommend such low-value healthcare in the first place. (In Chapter 6, I will
argue that we should target those drivers of wasteful spending, rather than
focus on patients.)

Our studies are largely illustrative. It is possible that real patients would
respond differently than our respondents did when asked to imagine the sit-
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uation, perhaps following even more stringently their physicians’ advice or
perhaps feeling more strongly the pull of alternative opportunities for
spending. Nonetheless, this research suggests that, when properly under-
stood, the wasteful consumption caused by health insurance might be
minimal.

The Lived Experience

If economic theory and empirical evidence are going to affect our ultimate
judgments about healthcare policy, they must be weighed against and syn-
thesized with everything else we know about the world.

Narrative can help. At age thirty, Kate Weissman was suffering from cer-
vical cancer. She would fight through fifty-five rounds of radiation, seven-
teen rounds of chemotherapy, and ultimately surgery to remove cancerous
lymph nodes, but her oncologist also recommended proton beam therapy, a
very expensive intervention.®? She was getting world-class care from Har-
vard physicians at Massachusetts General Hospital. Her health insurance
company, United Healthcare, is the largest insurer in the United States.
Because of the high cost of proton beam therapy—$95,000—the insurer
imposed a pre-authorization review. Notwithstanding the recommendations
of Kate’s physicians, United ruled that there was no good evidence that
proton beam therapy was appropriate for cervical cancer. Kate appealed the
decision, but United stood firm.

She and her husband, Matt Eonta, were devastated. The hospital would
still provide the procedure if they could come up with the $95,000, but they
could not afford it out-of-pocket. As journalist Wayne Dash puts it, “Through
tears, the couple called Weissman’s parents and asked for help. Lauren
and Cindy Weissman jumped at the chance, raiding their retirement sav-
ings and wiring the money to the hospital so she could begin proton treat-
ment immediately.”

It’s tempting to focus on the insurance company’s denial as the story, con-
sidering and pining for the counterfactual where they had paid and Kate
surely would have consumed the healthcare. But in that scenario, health
economists might well have assumed that her consumption was a case of
moral hazard waste, since after all she did not personally have to bear the
costs of the proton beam therapy under that scenario. And, to buttress that
story we could look at the other counterfactual—so many uninsured pa-
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tients, who do not consume proton beam therapies. Insurance would seem
to cause the consumption, and that seems wasteful.

But, for our purposes, the interesting point is that when Kate’s parents
opened their wallets for her healthcare, it was as if they were an insurer pro-
viding an indemnity. And Kate consumed the expensive healthcare, just
like the people in our vignette experiments said they would if they received
an indemnity. Of course, Kate’s parents or our respondents could have
held on to the money, saving it for a lake house or a bequest, or something
else, but it is hard to imagine them doing so. For many of us healthcare is
special, and saving our lives is a precondition to everything else we may
enjoy.

“Sitting on a couch in their daughter’s home, Lauren and Cindy Weissman
express relief she’s cancer free. They’re proud they were able to help when
she needed it most, . . . “There was never any question, because her health
was the most important thing, her father says.” Thankfully, Kate got the
care and has since made a full recovery. As the exceptional case who found
a way to afford expensive care, even when uninsured, she is our third coun-
terfactual. Kate illustrates the way that insurance can create access to the
valuable care that people would purchase themselves, if only they could.

We know that health insurance creates more healthcare spending. But this
chapter has shown that we cannot equate the additional spending with waste.
Insurance is designed to give us access to care that would be otherwise
unavailable.
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CHAPTER 2

HOW WE EXPERIENCE
EXPOSURE

ow do patients make healthcare consumption decisions? This

chapter is about the phenomenology—the experience and
meaning—of healthcare under cost exposure. We consider the com-
petence of patients to make these decisions about whether healthcare
is worth its exposed price, and how the particular situation of illness
and injury, with its stress, fear, exhaustion, and distraction impinges
that competence. What does it mean for cost exposure to frame those
healthcare choices as being about money, and how does that affect
the treatment relationship? We see that, even if insurance did stim-
ulate substantial wasteful spending, consumers might well have rea-
sons to prefer a policy that does not expose them to marginal costs.
Rather than “do it yourself,” they may instead rationally prefer to
outsource the rationing function to trusted institutions.

“Rationing” can seem like a dirty word.! Nonetheless, in healthcare, there
are some fixed items, like transplantable organs or hospital beds in an epi-
demic, which must be literally rationed, as there are just not enough to go
around. Ultimately, someone must say who gets them and who doesn’t. But,
less overtly, rationing must also happen in any system where money is limited.
So I don’t think that the term “rationing” should be pejorative. We do need
to decide how best to allocate those scarce resources, and who should have

that job.
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Cost exposure is one way to perform health-system rationing—it pushes
to the consumer the task of determining whether a given healthcare inter-
vention is worth its price. Alternatively, insurers and health-system policy-
makers could assign the task of determining what treatments are worthwhile
to some other person or institution, such as a government regulator, the
patient’s physician, or her insurer. Any of those decision makers could de-
cide that a patient should not receive a given treatment, given its cost and
the scarcity of healthcare resources. Here, I just want to highlight this par-
ticular policy mechanism—to assign the patient the rationing task.

THE PATIENT'S PERSPECTIVE

If cost exposure is to empower the patient with the task of rationing, let’s ex-
amine the patient’s capacity to do so. How does she grapple with healthcare
decisions, and how does adding a new factor (cost) impinge those choices?

Complexity and Expertise

Healthcare decisions are particularly fraught for patients since they are often
highly technical and complex. Patients must choose between different treat-
ment options with very different trade-offs of risk, benefit, and cost—each
of which may be only estimated probabilistically. Should I treat my cancer
with chemotherapy, proton beams, radiation, or surgery—or some combi-
nation thereof? And if chemotherapy, should it be the standard cocktail or
the new patented one available off-label; if surgery, with a robot or by hand,
and by which surgeon? This selection task requires accurate predictions of
both the physiology of how the body will respond to an intervention (and
comparing it to the counterfactual of how the body would fare without the
particular intervention) and accurate predictions about the patient’s subjec-
tive experience (pain, anxiety) with the intervention (and comparing it to
the subjective experience without the intervention). A patient must ask which
healthcare option will deliver the most health and happiness, and are those
marginal benefits worth the cost? The difficulty of these questions is pre-
cisely why patients consult doctors in the first place—they have the exper-
tise that we laypersons lack.

We can imagine patients going onto PubMed, a free search engine for
medical literature, to try to research the various potential treatments, just

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

50 EXPOSED

like they might go on the Web to research a new car purchase. Unfortu-
nately, much of the biomedical literature is behind paywalls, but even if they
found an article, could they make sense of it individually much less synthe-
size the finding with the broader background knowledge that we expect a
physician to master? A mountain of evidence has shown that the American
population suffers from low levels of numeracy, health literacy, and finan-
cial literacy. Pulling together this literature, law professor Alison Hoffman
has explained that many Americans are unable to solve very basic math prob-
lems, for example determining whether they have enough gas to get to the
next gas station, when given all the relevant inputs (distance to the station,
gallons in the tank, and the fuel efficiency of their car).? Even basic health-
care questions, such as when to take a drug in relation to eating given the
explicit instructions on the label, stymie many Americans. Asking a patient
to second guess their oncologist’s treatment recommendations due to cost
concerns is a decision orders of magnitude more difhcult.

Consider another such context, where we rely on trained experts to help
us make life-or-death decisions under such conditions of uncertainty. Imagine
sitting as a passenger on a transatlantic flight, and the flight attendant sum-
mons you to the cockpit. The pilot explains that there is a small aberration
in the performance of the right engine. Should we divert back to Boston, or
land in Greenland, or proceed on to London? And should we dump fuel to
minimize the chance of an explosion, or keep fuel to preserve our options
and range? It’s only fair to ask you the passenger, of course, since you will
bear the risk of harm for a bad choice. Feeling waves of fear wash over you,
you rack your brain to imagine the different possible scenarios and assign
probabilities to each.

All of this may seem a strange question to ask, since the pilot is supposed
to be the expert, who can weigh the risks and benefits of each option, un-
derstanding the likelihood of the risk materializing and the severity of the
risk if it does. But this pilot’s hypothetical question to a passenger is not un-
like the question a physician poses to a patient. (Of course it is an imperfect
analogy—in a commercial airplane, there are other passengers, and even the
pilot’s life is at risk as well. The point here is about the difhiculty of asking
the layperson—whether passenger or patient—to make a difficult cost-benefit
tradeoff, when the expert (physician or pilot) is sitting right there.)

How does a layperson cope with this challenging question? Feeling over-
whelmed and incompetent, the passenger might adopt some heuristic to
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achieve the obvious goal of safety. How about just doing whatever the pilot
recommends? One can imagine the passenger saying to the pilot, “Yes, it’s
my body that is at risk, but it is best protected by your expertise.”

Stress and Exhaustion

Not unlike the ailing plane, major medical problems are very stressful expe-
riences, even if they are not always so emergent. And there is sometimes no
good choice, just an assortment of equally dissatisfactory choices. A com-
monly used stress assessment tool, the Social Readjustment Rating Scale
(SRRS), has been used in large population surveys asking people to rank
life events. Perhaps unsurprisingly “major injury/illness to self” ranks third,
after “death of spouse/ mate” and “death of close family member.” “Major
injury/illness to close family member” ranks fifth.

This experience of being called upon to make a decision in a domain where
we are incompetent is particularly stressful. As an industrial and orga-
nizational psychology handbook explains, “There is a potential for stress
when an environmental situation is perceived as presenting a demand which
threatens to exceed the person’s capabilities and resources for meeting it,
under conditions where he expects a substantial differential in the rewards
and costs from meeting the demand versus not meeting it.”* Life versus death
would be such a “substantial differential.”

Returning to our airplane analogy, suppose that the pilot mentions that
landing in Greenland would be one option, and that sounds pretty good to
you. The logistics involved with landing in Greenland—refueling the plane,
providing alternative travel arrangements for passengers—will cost the air-
line $250,000, and you will personally be charged $10,000, under a new
federal mandate. But the pilot pauses for a moment, as he scrutinizes the
shocked look on your face. He mentions that Bermuda is just a bit further
away but has a longer runway. Since you are the one paying, the pilot says
that you should also know that Bermuda will only cost you $7,500. Now,
what should we do?

In addition to thinking about the safest approach for landing the plane,
you also have to think about whether you can bear that cost, and what it
may do to your longer-term financial future. How likely are you to keep your
job? From whom could you borrow money? How might that affect your re-
lationship with them? When might you pay them back? Should you move
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into a less expensive home? Sell your car? If you take the cost question seri-
ously, it would be difficult to continue focusing on the merits of where and
how to best land the plane.

Asking someone to think about money may actually distract them from
assessing the quality and value of the healthcare options facing them. If fifty
years of behavioral science has proven anything, it has shown that humans
have limited cognitive bandwidth.’ Ironically, this is another form of scar-
city, not unlike the financial scarcity that requires someone to do healthcare
rationing in the first place. For cognitive science, the implication is that, in
making a given decision, there are only so many attributes that we can weigh
at once.® As an alternative to centralized rationing, cost exposure can create
more treatment alternatives (like adding Bermuda to the list of landing spots).
This particular rationing mechanism necessarily adds one more attribute for
the patient to consider: cost.

As we have said, somebody must weigh all the options, and somebody
must consider cost. But as a policy mechanism for rationing, cost exposure
puts that cognitive work on the patient herself (and perhaps her family). Yet,
those people are facing severe stress at that very moment.

Notably, on the standard list of major life stressors (the SRRS), “experi-
encing financial problems/difficulties” is also very significant, ranking
fourteenth on the scale of fifty-one stressful events.” And these financial
problems can also be exacerbated by losing one’s job (thirteenth on the list),
which is also a risk of getting severely ill or injured (as Chapter 3 shows, it’s
hard to work when you are flat on your back in a hospital bed).

Medical bills can be precisely such a stressor. In one study of cancer
patients, 42% reported that their medical bills represented a “significant”
(33%) or “catastrophic” (9%) burden.® In another study of 104 cancer pa-
tients, four-fifths reported financial stress related to their treatment, and
these concerns were reflected in standard measures of depression, anxiety,
and quality of life.”

From a physiological point of view, the human stress response is complex
and not yet fully understood, but we are increasingly understanding that
stress influences health. After intensive healthcare episodes, additional stress
has been shown to worsen health outcomes in particular.® For employers
considering whether and how to use cost exposure as part of their health
benefit plans, this stress response should be particularly interesting. Research
suggests that among employees stress is associated with decreased produc-
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tivity and quality, additional accidents and injuries, and more absenteeism
and turnover."

Stress can change the way decisions are made. Even at the neurological
level, stress has a role in the way memories are encoded and neurons are re-
placed." Stress also changes how people think about the risks and benefits.
Scholars posit that stress causes potential benefits of a decision to seem more
salient than they otherwise may be. For example, when people are stressed,
fatty and sweet “comfort” foods may seem all the more attractive, while the
longer term health consequences may seem less salient.”® This may seem like
an odd response to stress, but the effect has been observed in lab studies with
rats, whose dopamine receptors fire more frequently when stressed, and in
brain-scan studies with humans. Scholars have also found behavioral
correlates—“stress enhances learning about positive outcomes while dimin-
ishing learning about negative outcomes.”"

Imagine sitting in the oncologist’s office and hearing about a treatment
that will cost $10,000 out-of-pocket. The focal question is then, what will
this expenditure do for me? It seems easier to understand and remember the
potential benefits of the treatment, while the risks and side effects blur and
fade away. If we are going to spend that much, we need it to be a worthwhile
expenditure. Similarly, patients often wrongly suppose that participating in
risky scientific research studies will be more beneficial than there is any basis
for believing—a bedeviling phenomenon known among bioethicists as the
“therapeutic misconception.”” As Katrina Starcke and Matthias Brand
conclude in their review of the literature on the effects of stress on deci-
sions under uncertainty, “Stress deteriorates overall decision-making
performance.”® Nonetheless, the research in this field is still nascent and
conflicting."”

When confronted by these stressful and complex healthcare decisions,
patients and their surrogates are often utterly exhausted as well. Even at
home, it’s hard to get sleep when your back hurts or you are having trouble
breathing. If you are in the hospital—with its beeping monitors, shared
rooms, and pokes and prods—it is much worse. In one study of patients in
an intensive care unit, patients were only getting 50%—-60% of the sleep
they normally got at night.”® In a recent study of hospitalized older patients
receiving usual care, 46% were suffering from sleep deprivation.”

Harvard professor William Kilgore has summarized the literature, ex-
plaining that sleep deprivation is “associated with a reduced tendency to
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think positively, decreased willingness to take effective behavioural action
to solve problems, and a greater reliance on unproductive coping strategies
such as superstitious and magical thinking processes.”* Sleep deprivation
also reduces “impulse control, and the ability to delay gratification.” Fi-
nally, “A large and growing literature suggests that sleep is critical to learning
and memory, and when sleep is hindered, memory processing is correspond-
ingly degraded.” In particular, “sleep is important following learning to fa-
cilitate the consolidation (i.e. stabilization) and integration (i.e. assimilation)
of newly learned information into existing memory structures.” These are
the people that cost exposure depends upon to make wise healthcare
decisions.

As a social policy mechanism for healthcare rationing, patient cost expo-
sure depends on these people to make good cost-benefit tradeoffs. It does
not help that these are the very same people that are sleep deprived, stressed,
distracted, and not especially competent at understanding the medical tech-
nicalities involved. Even worse, they are afraid.

Fear

While stress can arise from decisional complexity itself, adding financial con-
siderations can increase fear in particular, because large healthcare costs are
associated with financial ruin, including bankruptcy as we will see in
Chapter 3. There, we will explore how cost exposure actually makes our
healthcare more dangerous, as it increases risks of subsequent financial prob-
lems, reduces our access to subsequent care, and undermines our housing
security through eviction or foreclosure. We will explore the objective basis
for those risks later, but here the mere fear of them may change the experi-
ence of healthcare. A patient may decline to consume worthwhile care for
fear that the expenditure of funds will create even worse problems for her.
In a sense, that’s the point of cost-exposure—to give patients some “skin in
the game.” It’s not just, “think about how much this costs,” it instead primes
the patient to “think about how much this will cost you.”

That sense of fear may itself degrade decisional quality. Psychologists have
demonstrated that negative mood states, like fear, cause people to think about
things that are irrelevant to the decision task they face, an understandable
coping mechanism that nonetheless diverts scarce cognitive resources.??
While the physician drones on about huge costs and the innumerable risks
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of the surgery, a patient could be thinking 7 wonder if this is related to my
dad’s illness years ago? Dad loved baseball. Gosh, that is nice to think about.
But why didn’t I go to more games with him? I wonder who will win the World
Series this year, by the way? Oh, wait, what was that doctor saying?

As scholars surveying this literature conclude, “By increasing decision
complexity or difficulty, negative task-related emotion will encourage less
extensive . . . processing.”** They offer the example that “a decision maker
feeling distress at the prospect of choosing between two job offers may
conclude that thinking through various decision criteria and potential
outcomes is too taxing, and he or she may therefore develop a simple deci-
sion rule (e.g., taking the higher paying job).”?* Analogously, we can
imagine fearful healthcare consumers adopting decision heuristics, such
as do-whatever-my-doctor-recommends.

More generally, decision making under fear can create a feedback loop,
as Loewenstein and colleagues explain: “Fear increases arousal and arousal
increases the intensity of new fear responses.”? Although this dimension has
not been studied in healthcare directly, it is possible that cancer patients
fearing financial devastation might actually then fear the cancer even more,
thereby preferring more intensive interventions. By exposing individuals to
cost, and thereby making choices more complex and fearful, it may under-
mine the quality of their decisions.

More specifically, recent research suggests that the very consideration of
financial constraints can undermine decision quality. In one experiment pub-
lished in Science, Oxford University behavioral economist Anandi Mani
and her research team recruited shoppers at a New Jersey mall to make a
series of hypothetical decisions implicating their finances.?® One scenario,
for example, stated, “Your car is having some trouble and requires $X to be
fixed. You can pay in full, take a loan, or take a chance and forego the ser-
vice at the moment. . . . How would you go about making this decision?”?’
Some participants were assigned to a “hard” condition, where it would
take $1,500 to fix the car and others were assigned to an “easy” condi-
tion requiring only $150 to fix the car. Subjects then completed two tests of
cognitive function and reported their demographics, including wealth. The
central finding was that, although “poor” and “rich” subjects performed
equally well on the cognitive tests following easy financial decisions, the
poor subjects performed worse after hard decisions that evoked onerous fi-
nancial situations. The effect size was substantial, on the same scale as losing
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a full night of sleep, or suffering from chronic alcoholism, or a thirteen-
point decrease in IQ.?® As the authors interpreted their findings, “Preoccu-
pation with pressing budgetary concerns leaves fewer cognitive resources
available to guide choice and action.””

Three additional experiments replicated the finding and ruled out alter-
native explanations. Most striking were field data from a random sample of
464 sugarcane farmers in India, surveyed before and after harvest season.
Before harvest season, the researchers documented that the respondents faced
severe budgetary constraints (e.g., more often pawning off personal prop-
erty to generate needed funds). On two different measures of cognitive func-
tion, the farmers performed substantially and significantly worse when they
were poorer. The authors worried that the results could be due to differences
in nutrition or stress. They found no differences as to food intake, but did
observe significantly elevated biomarkers for stress in the preharvest time
frame. Nonetheless, regressions controlled for the stress effects, allowing the
researchers to conclude that attention was itself the likely causal mechanism.
The authors warn that “policy-makers should beware of imposing cognitive
taxes on the poor just as they avoid monetary taxes on the poor.”® This
striking work has led to methodological debates about the validity of the
research.”!

This body of research suggests that the imposition of cost exposure may
actually reduce the patient’s ability to think carefully about the other attri-
butes of her healthcare choices, whether by increasing complexity, stress, or
fear, or by diverting attention. Concededly, much of the literature that I have
reviewed does not pertain directly to healthcare—1I have drawn on a broad
body of behavioral science. But health policy must begin with the recogni-
tion that these healthcare consumers are in fact humans.

These findings also provide a groundwork for understanding topline ef-
fects that we do see in the healthcare domain. Recall that the RAND Health
Insurance Experiment found that increased cost exposure may have had
deleterious effects for poorer and chronically ill patients, even though the
experimental design included special protections for lower-income indi-
viduals. And the imposition of cost sharing caused reductions of both
high-value and low-value care. This newer body of research fills in the rest
of the story, providing a plausible mechanism for these deleterious effects

of cost exposure.
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PUTTING A PRICE ON HEALTH AND THE
TREATMENT RELATIONSHIP

Bruce Vladeck, who led the Medicare and Medicaid programs in the 1990s,
argued that “consumers . . . don’t wish to be forced to make rational trade-offs
when they are confronted with medical care consumption decisions. [M]edical
care is about living and dying, something considered by many to be of a
rather different character from the purchase of tomatoes.”** Cost exposure
threatens to change the way we think about ourselves and our own bodies,
and it may undermine trust in our treaters and erode the treatment rela-
tionship. In this section, we explore the meaning and experience of putting a
price on such things.

Commodification

Vladeck suggests an incommensurability between money and health that,
when forced upon sick people or their loved ones, may feel bewildering. Sun-
stein defines “incommensurability” as arising when “the relevant goods
cannot be aligned along a single metric without doing violence to our con-
sidered judgments about how these goods are best characterized.” Here the
relevant goods are health and healthcare. The “single metric” is dollars and
cents. Are dollars and cents the best way to characterize health and sickness,
life and death?

The concern with incommensurability may be the same as the concern
about “commodification,” which professor Margaret Radin has compellingly
developed to explain why we resist having our humanity reduced to a mere
thing that can be traded for another. “We feel discomfort or even insult, and
we fear degradation or even loss of the value involved, when bodily integrity
is conceived of as a fungible object. [It] is threatening to personhood, because
it detaches from the person that which is integral to the person.”* These
concerns have been implicated by the examples of selling organs for trans-
plantation or leasing a womb for a surrogate mother. Although extreme cases,
they illustrate the fundamental point.

Similarly, the point of cost exposure is to put a price on the goods and
services that are healthcare. The patient sees these particular widgets or pro-
cedures as the means to achieving a healthy and thriving version of her-
self.*® For someone needing an organ transplant, cost exposure puts a price
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on that sought-after organ, even if the actual charges are enumerated for the
surgeons’ time, the hospital bed, and the drugs to ensure that the body does
not reject the transplant. A patient who seeks a body free of cancer or a hip
free of arthritis pain faces the cost of treatment as the cost of securing that
healthy body she seeks. Cost exposure creates a quid pro quo—a this for
that—exchange.

Libertarian professor Richard Epstein has pressed a line-drawing problem
here.3® After all, Vladek’s purchase of tomatoes implicates health concerns
and our bodies too, but we do not suppose that it is problematic to price pro-
duce. And we project our sense of self into all sorts of things and personal
projects, such as our professional educations or even the cars we drive. Yet
I am not eager to eliminate the price mechanism in all those domains. Even
in a broadly capitalist society, such as the contemporary United States,
there are nonetheless some things that we hold as too sacred for a quid pro
quo exchange.”’

Politics is such a domain. Although U.S. law tolerates virtually unlimited
spending for political advertising, we have not yet come to allow candidates,
or their advocates, to actually pay voters for their votes. Likewise, politicians
must routinely solicit campaign donations from their benefactors, but they
are not allowed to earn any payment for official actions, such as vetoing a
bill. Of course, it’s not always easy to determine whether any given transac-
tion was made with such a corrupt intent. Yet, in some of my other re-
search, I have found that Americans are quite willing to infer quid pro quo
arrangements from banal political transactions.?®

Even in healthcare, we allow physicians to accept money from the
drug and device industry on the side as a supplement to their salaries.
Still, we have an elaborate system of laws and regulations to make sure
that those payments are not quid pro quo kickbacks for each prescription
they write.

Harvard bioethicist Glenn Cohen offers another stark example of
something beyond the pale: the buying and selling of children for money.
Sure, there are people with money that might like to simply purchase a
child reflecting their preferred characteristics. There are all sorts of prob-
lems that come to mind when considering a proposal for a free market in
children, but one of the most salient is that “exchanging children for money
corrupts the value of children because money and children belong in dif-
ferent spheres of valuation.”® To say that the child’s blue eyes or skillful
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cartwheels are worth $75 or even $7,500 is to make a category mistake.*
The illegality of markets in children reflects these settled insights.

These sorts of proscriptive laws help a society avoid a fundamental cate-
gory error. Raising children is supposed to be about love. Even if the person
who would seek to purchase a child really would love him or her, the mon-
etary transaction would corrupt the meaning of the relationship. Similarly
for political decisions or physician prescribing—bribes and kickbacks are not
tolerated because they corrupt. We keep these things beyond the domain of
the quid pro quo.

Yet cost exposure creates exactly this sort of quid pro quo for our own
bodies. This problem is even more obvious when the person deciding is a
surrogate, such as a parent, who must make a decision on a child’s behalf.
How much is the life of your loved one worth to you? In this way, we may
end up putting a price on our child’s life after all. You cannot sell your child,
but with the right healthcare, you can purchase her life.

Trusting the Treaters

There is a unique dependence between a patient and her physician. David
Mechanic and Mark Schlesinger have argued that “the success of medical
care depends most importantly on patients’ trust that their physicians are
competent, take appropriate responsibility and control, and give their patients’
welfare the highest priority.”# This dependency is partly epistemic—
because the layperson patient is often unable to independently assess the
advice she receives.

In the 1980s and 1990s healthcare reform was focused on “managed care,”
which gave physicians oversight and incentives to control costs. Scholars and
courts worried, and some evidence suggested, that financial oversight of phy-
sicians could undermine patients’ trust and erode the doctor-patient rela-
tionship. In a 1997 survey, only 30% of Americans in such managed-care
plans agreed that they trusted their health plans to do the right thing for
their care “just about always.”4> More recent initiatives, such as the “account-
able care” movement, have rekindled such concerns that physicians will act
on their incentives to deliver less care or cheaper care.

Interestingly, patient cost-exposure mechanisms, such as copays and de-
ductibles, impose incentives for thrift on the patient rather than the pro-
vider, and thus ostensibly should avoid the risks of managed care. Still, cost
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exposures may reshape the treatment relationship in a different way, as it
changes the relationship between the patient and the physician.

Cultural practices of healing and treatment have ancient roots, often
intertwined with supernatural notions. The physician is the one who brings
those powers to bear on the patient, who knows not how they work. Not-
withstanding the move toward materialism and scientific explanations,
and then progressive changes in the particular technologies employed, the
doctor-patient relationship continues to turn on trust, care, deference, and
expertise.

Bioethicists David Schenck and Larry Churchill have studied how the
most effective physicians interact with their patients. Even in this era of sci-
ence and technology, they describe a “ritual” process of forming a treatment
relationship, the “rite of passage” as a patient moves into that relationship,
and the relationship itself as an “ancient and archetypal journey” where the
physician serves as the “guide” and “companion.”*? In this vein, health policy
expert Mark Hall has described a “power of healing” as “the dimension of
doctoring that enables physicians to confer relief through spiritual or emo-
tional means akin to those used by parents or priests.”#

Let me highlight two particular instances where the commercialization
frame, encouraged by cost exposure, can affect the healing relationship.
The first is the selection of a provider. The second is the interaction with
the chosen provider.

One key purpose of cost exposure is to drive patients toward lower-cost
providers or lower-cost treatments. To the extent that cost exposure succeeds
in driving patients toward lower-cost options, then those chosen providers
and treatments will be perceived as “lower in cost.” This is not merely a tau-
tology: other institutional arrangements (e.g., central rationing) could drive
patients to lower-cost options without the patient necessarily conceptualizing
them as such. Patient cost exposure uniquely harnesses and exploits the
patient’s own mind for this purpose.

A vast literature shows that consumers perceive higher-priced products
and services to be of higher quality and lower-priced products and services as
lower in quality.® In a series of health-related studies, Baba Shiv, Ziv
Carmon, and Dan Ariely manipulated the prices of products and then
observed outcomes. For example, in one preliminary study, they gave
members of a fitness center a performance-enhancing drink prior to their
workout, but told half of the participants that it had been purchased at a
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deep discount. This design likely muted the effect, since the lower cost was
described as a special discount off of a disclosed higher price, which could
still signal higher quality. Nonetheless, “the results show that participants
in the reduced-price condition rated their workout intensity as lower than
did those in the regular-price condition, and participants in the reduced-
price condition indicated that they were more fatigued than did those in
the regular-price condition.”#® In another experiment, the authors found
that respondents were able to solve fewer puzzles after having consumed a
discounted-price drink, compared to those randomly assigned to an other-
wise identical full-price drink.

The authors analogize this dynamic to the placebo effect, in which ex-
pectations modulate the body’s response, and higher prices generate higher
expectations. In a related phenomenon, Thomas Kramer and colleagues have
demonstrated a “no pain, no gain” heuristic for evaluating pharmaceutical
products. People judge a bad-tasting cough syrup to be more effective than
a good-tasting one.”” In a research letter published in the Journal of the Amer-
ican Medical Association (JAMA), Rebecca Waber and colleagues tested
whether respondents who thought they were taking a painkiller drug expe-
rienced better pain relief, when they believed it was a higher-priced drug.
Although all patients received a placebo, the response was almost 25% greater
among those in the higher-priced condition.*® This effect may explain
why, although most Americans think that more people should use generic
(lower-priced) drugs, only 37.6% of them prefer to take generics them-
selves.®? In recent years, however, confidence in generic drugs appears to
be increasing.>

Of course, these effects will not arise where the costs are not transparent
or the patient is not in a position to weigh them. Indeed, in one recent study of
people who had received care in the last year, only 5% reported that they
had compared costs across providers for their most recent visit.”! Of course,
the cost-exposure agenda seeks to make that behavior much more common.

I want to be quite explicit in saying that the research base is merely sug-
gestive here.”> We do not have strong evidence that cost exposure is reducing
perceived efficacy of healthcare. But I think the evidence does suggest a risk
that when a patient perceives that she is receiving less expensive health-
care, that perception may in fact generate lower expectations of healing
and worse treatment outcomes. If healthcare consumers shop around and find
a range of prices for, say, surgeons offering knee arthroscopy procedures,
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they might be even more likely to suppose that the lower-cost providers
somehow provide lower-quality surgery. We should be especially concerned
in contexts where the price is salient, where patients are exposed to marginal
differences in price, and where providers compete along this dimension.

There is a second way in which cost exposure can shape the treatment
relationship. Once a patient selects a physician or other healthcare provider,
cost exposure frames the relationship as between a consumer and a seller in
a market, which is premised on the idea of “rational contractors” negotiating
a quid pro quo exchange, as philosopher James Childress and physician Mark
Siegler have noted.’® Indeed, the point of cost exposure is to make consumers
ask whether this healthcare is the best possible expenditure to promote their
own welfare. We want the consumer to be wary of waste. We want her to
veto recommendations that will fail to deliver value commensurate to the
prices charged.

Scholars Analee and Thomas Beisecker have described this perspective of
the arm’s-length consumer as a profound reorientation. Unlike “the client
[who] comes to the professional for advice and accepts the professional’s
opinion; the consumer, in contrast, listens to the thoughts of the provider,
or of several providers, but ultimately makes his or her own decisions.”>*
As sociologist Leo Reeder puts it, “When the individual is viewed as a con-
sumer, he is a purchaser of services and tends to be guided by caveat
emptor. Thus, the switching of labels tends to change the fabric of the
social relationship.”>

In one sense, we should applaud the reorientation of healthcare from a
physician-knows-best paternalism to focus on the patient’s own intelligent
choices and preferences. It is perfectly consistent with the trend toward pa-
tient autonomy, enunciated by Justice Benjamin Cardozo over a century ago,
writing in a landmark case now cited thousands of times, that “every human
being of adult years and sound mind has a right to determine what shall be
done with his own body.”® But informed consent is in some tension with
the reality of epistemic dependence and vulnerability. In the landmark 1972
case of Canterbury v. Spence, the District of Columbia Court of Appeals held
that “the average patient has little or no understanding of the medical arts,
and ordinarily has only his physician to whom he can look for enlighten-
ment with which to reach an intelligent decision.”” A good clinical encounter
synthesizes all the scientific information with contextual factors and patient
preferences in a realm of gray uncertainty, to make a shared decision about
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how to proceed. Although there is some heterogeneity between patients,
surveys suggest that many in fact prefer a model of “shared decision
making,” where “the average respondent would request information in
case of illness, but would leave the responsibility for the medical decisions
to his or her physician. In other words, most respondents did not want an
active role, but neither did they want to be entirely passive in the doctor-
patient relationship.”®

Can this process of shared decision making be squared with the market-
oriented point of view, which cost exposure encourages? At one extreme it
can become overtly adversarial, where the Beiseckers argue that “consumer-
oriented patients are motivated to approach any doctor-patient relationship
warily.” They should clutch their wallets in hand and think and second-
guess each suggestion offered by the physician as potentially just another
attempt to extract hard-earned money. Just as when a car salesman offers
undercoating, or custom floor mats, or an extended warranty, rational
“consumers distrust sellers’ motives, and they expect this distrust to be
reciprocated.”®0

Legal scholar Matt Lawrence explains how physicians may reflect this
wariness. Rather than being the patient’s agent or ally, patient cost exposure
creates a zero-sum game of collections. “When it comes to medical billing
physicians are more like adversaries than allies.”® Even if the larger exchange
is welfare enhancing, once the healthcare is provided, the extraction of money
from the patient—perhaps referring her to collections or even suing her—is
contrary to her interests. In extreme cases, hospitals have even foreclosed on
their patients’ homes to extract the funds that the law said they owed.

If cost exposure does create this sort of untrusting adversarialism, what
are the implications? Several studies have empirically shown correlations be-
tween trust in physicians and health outcomes, although the mechanisms
are not well understood. A 2001 systematic review published in 7he Lancet
found twenty-five randomized controlled trials focusing on how the doctor-
patient relationship affected health outcomes. They found inconsistent
results in various details, but “one relatively consistent finding is that phy-
sicians who adopt a warm, friendly, and reassuring manner are more effec-
tive than those who keep consultations formal and do not offer reassur-
ance.”® One study of colon and breast cancer patients found that trust in
their physicians was associated with earlier detection of their cancers, which
is itself a primary factor for successful treatment.> Some of this is likely
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driven by physician characteristics. For example, in a correlational study,
Mohammadreza Hojat and colleagues found that physicians who scored
higher on an empathy scale had patients who were better able to manage
their diabetes, as assessed by blood tests.®* The authors speculate that the
greater empathy enhances the physician-patient relationship, “which in turn
promotes sharing without concealment, leading to better alignment be-
tween patients’ needs and treatment plans and thus more accurate diag-
nosis and greater adherence.”® Physician trust is especially important when
patients are considering whether to comply with treatment recommenda-
tions when cost is itself a factor.%

This literature suggests that a successful healthcare treatment relationship
may be different than other sorts of quid pro quo relationships that we see
in the modern economy, such as the hiring of an automobile mechanic.
British scholar Fred Hirsch has described a “commercialization effect,” in
which the way a product is exchanged can actually change the product.®”’
Hirsch speculates that basing healthcare on a quid pro quo exchange encour-
ages patients to view their physicians warily, which then increases the
chance of the patient suing the physician when a bad outcome occurs.®® That
liability risk then causes physicians to practice more “defensive medicine,”
driving up healthcare spending with unnecessary procedures. As far as I can
tell, this mechanism has not been studied directly, but it is a plausible story.

At the macro level of health systems, we see such an effect. Physician
Ellery Chih-Han Huang and colleagues used a survey of over 45,000 respon-
dents in twenty-nine countries to compare answers on the question of
whether “all things considered, doctors in [your country] can be trusted.”
Separately, the authors rated each country’s healthcare system on the de-
gree to which it was commodified, considering how much of the expen-
diture came from private funds and the percentage of hospital beds that were
private, versus the breadth of the public healthcare system. Unsurprisingly,
the United States scored as the most commodified healthcare system, and
it also had the third-lowest score for trust in physicians. Countries like
the United Kingdom, Norway, and the Netherlands—where healthcare is
not conceived as a commodity to be bought and sold—had substantially
greater degrees of physician trust.%’

At a more granular level within the United States, another study used a
household survey to obtain standard measures of physician trust, such as
whether your “physician puts patients’ needs above all other concerns” and
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more particular concerns such as the “physician performs unnecessary
tests.”’? In this study, sociologist Peter Cunningham focused on people who
had “high out-of-pocket medical costs relative to their income and/ or prob-
lems paying their medical bills,” and he found that they were more likely to
distrust their physicians on every question studied.”! Although this sort of
observational study cannot show that the cost exposure caused these reac-
tions, Cunningham used statistical controls for demographics, including in-
come and insurance status, to try to isolate the cost-sharing exposure as the
likely cause of the difference in trust. He concludes that “patients with high
medical cost burdens are more likely to view their medical encounters in
terms of financial transactions and medical providers as economic actors.
Such response patterns may reflect a consistent belief that the physician is
more interested in financial gain from the patient than ensuring they are
receiving appropriate and necessary services.”’?

Contrast this perspective with the themes developed by Larry Churchill
and colleagues in their model of “relationship-centered healthcare,” based
on their observations of the most effective physicians. They counsel physi-
cians to “invest in trust” as an essential ingredient in the relationship,
because patients identify “caring, empathy, and compassion” as the most
important clinician traits.”> By framing the physician as an arm’s-length
seller instead, cost exposure is a potential barrier to this sort of treatment
relationship.

CHOOSING WHETHER TO CHOOSE

Looking back on this chapter, we see a range of ways in which the cost-
exposure strategy of putting prices on healthcare consumers has unintended
consequences. That strategy is cognitively burdensome and creates disso-
nance with our experience and valuation of health and healthcare. It drives
a wedge between us and our physicians, at a time when we need to trust
them profoundly.

Nonetheless, one of the advantages of cost exposure is its preservation of
patients’ choices, compared to alternative rationing mechanisms. In recent
years, health policy has been preoccupied by “consumer-directed health
care,” and the idea of “choice architecture,” by which a policymaker uses a
“nudge” that “alters people’s behavior in a predictable way without forbid-
ding any options.””* Nudges, like cost exposure mechanisms, preserve
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choices. In contrast, centralized rationing is used much more heavily abroad
to simply eliminate options. George Loewenstein points to Britain’s National
Institute for Health and Clinical Excellence (NICE), “which makes national
decisions regarding the cost effectiveness of treatments and ensuing coverage”
as an example of a “good shove that advances individual and social welfare
considerably more.””>

To be sure, even in the U.S. healthcare system, there are some inchoate
forms of such shoves. Federal law prevents the sale of drugs and devices that
lack proof of safety and efficacy, and state laws put the licensed physician in
the role of gatekeeper between patients and many treatments and then holds
those doctors liable if they exercise that role negligently. Similarly, insurers
sometimes simply refuse to pay for high-cost, low-value treatments by saying
that they are “experimental” or not “medically necessary”—the criteria in
most insurance contracts. Medicare generally excludes drugs that are not ap-
proved by the Food and Drug Administration (FDA) and also excludes al-
ternative treatments such as acupuncture. Insurers also impose pre-utilization
reviews and “fail first” policies that require patients to try inexpensive treat-
ments before seeking reimbursement for more expensive treatments.

In these ways, government regulators, physicians, or insurers simply take
items off the patient’s treatment menu. In fact, however, in the United States,
these mechanisms currently function poorly compared to ideal rationers,
who would bar treatments that lack value commensurate with their costs.
For their part, many physicians remain in fee-for-service and self-referral
relationships, where they “get paid more for doing more,” as the president
of the American Board of Internal Medicine has said.”® The FDA’s statute
does not even allow it to consider costs; its approval of a new therapy in-
cludes no suggestion that it is actually worth its price, or even better than
the alternatives already on the market. Responding to political pressures by
groups of demanding patients, state and federal governments have imposed
over two thousand mandates on insurance providers, requiring that, regard-
less of their cost, insurers must cover particular treatments that they might
otherwise exclude in their contractual bargains with their insureds.”” In-
surers enjoy subsidies from employers and the government, directly and
through the tax code. Accordingly, many “insurers have largely abandoned
direct attempts to limit coverage for most medical procedures and instead
have adopted a pass-through attitude toward medical spending.”’®
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Thus, the U.S. status quo is an odd mixture of shoves and nudges, where
the shoves are not attuned to the value of care and in a broad middle range
of healthcare options, patients are nonetheless charged with making rationing
decisions themselves. Cost exposure can be evaluated on this dimension of
preserving options.

The Paradox of Choice

Compared to the alternative strategy of having some sort of central rationer,
we normally suppose that choice is good. Former Speaker of the U.S. House
of Representatives Newt Gingrich has expressed this standard view: “If you
were to walk into a Wal-Mart and say to people, ‘Don’t you feel really de-
pressed by having 258,000 options; shouldn’t it be their obligation to reduce
the choice you must endure?” They would think you were nuts.”” In con-
trast, President Clinton’s Medicare administrator, Bruce Vladeck, has sug-
gested that there may be a dark side to choice: “Consumers of medical
care . . . are scared. They are scared of dying, or disfigurement, or perma-
nent disability; and these are serious matters. . . . As a society, we may be
prepared to pay a substantial economic premium to insulate people from
having to make such decisions.”®?

In a well-known book, psychologist Barry Schwartz has described this as
the “paradox of choice.” He reviews a range of social science research that
has now become nearly famous. In one such study, Sheena Iyengar and co-
authors examined enrollment rates in 401K retirement plans, comparing en-
rollment in companies that offered choices between as few as two funds to
as many as fifty-nine.®? Participation was highest when only two options were
offered (75%), but lowest when fifty-nine funds were available (60%). Having
more choices seemed to paralyze some employees; they “chose not to choose”
by simply not creating a retirement plan at all.

A JAMA study of physicians shows a similar dynamic. In an experiment
based on hypothetical situations, physicians were asked to consider an el-
derly patient with osteoarthritis and decide whether to prescribe a new medi-
cation until a future orthopedic consult. Half of the physicians were given
two drugs to choose from, while the other half were given only one choice.
Those with two choices were more likely to recommend none at all! As the
authors concluded, “Apparently, the uncertainty in deciding between two
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similar medications led some physicians to avoid this decision altogether and
recommend not starting any new medication.” Sorry, patients, you'll just
have to suffer with untreated pain for a month or so, because your physician
hit a mental speedbump!

These remarkable findings—that people avoid choices and do worse when
they have more choices—have ignited a debate among social scientists.** In
situations where a person already has very strong preferences, has clear exper-
tise, or is faced with one option that is so obviously better than others, then
choice is unproblematic. In healthcare, the opposite is often true—patients are
unsure as to their preferences, they lack expertise, and all the options might
seem equivalently unclear. A broad menu of treatment options, with cost ex-
posures for each, can make the choice harder. Patients may actually do better in
health insurance systems that use physicians and formularies to reduce the
number of salient treatment options and then highlight only the best ones.

Concededly, unlike a retirement-plan buyer, a patient with a particular
illness typically does not have dozens of treatments to choose from. More
often, it is one or two: surgery or chemotherapy, or perhaps hospice care in-
stead of either treatment. But there are various permutations, including
which hospital to use and which surgeon within the hospital.

A related phenomenon is seen in the literature on defaults, even where
there is only a binary choice—to do or not do. For example, one can either
donate their organs upon death, or not. It turns out that people are much
more likely to allow their organs to be donated upon death, if that outcome
is the default and does not require an active choice.® If patients instead must
“opt in” to being organ donors, contributions plummet. Reducing the choice
from two options to only one default seems to help.

Similarly, in the United States, some states require vaccinations as a con-
dition of kids attending school, but vaccination is not typically structured
as the default outcome—the parent is still asked to consent to the vaccina-
tion (or not), just like other healthcare. Ilana Ritov and Jonathan Barron have
shown why some parents are reluctant to vaccinate their children if the vac-
cine itself carries a small risk of death, even if that risk is vastly outweighed
by the benefits of the vaccine to the child.®¢ To choose is, in some sense, to
take a responsibility for the outcome. To choose is to take on a moral burden.

In these sorts of situations, people seem to not want to implicate their
own decisions in the poor outcomes that may befall them. People seem to
avoid choosing.
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Regret Aversion

Some research shows that the mere act of choosing produces a sense of
immediate regret, and people start to instantly think of the nonchosen
alternative as more attractive (like the grass is always greener on the other
side of the fence).!” Suppose you give someone a lottery ticket but you
then offer to trade it for another lottery ticket that has the exact same
chance of winning. In such an experiment, Maya Bar-Hillel and Efrat
Neter found that people were unwilling to make the trade, even when of-
fered a small incentive to do s0.®® By failing to maximize their own utility,
people seem to be violating the most basic economic assumptions about
human behavior. Why?

People seem to try to avoid experiencing regret. Making an active
choice to swap lottery tickets creates a risk that you will feel responsible for
the ultimate bad outcome of receiving a losing ticket. But if a ticket just
falls out of the sky, and you happen to win there is only an upside. There’s
no risk of feeling bad about your choice, because there was no choice.

Behavioral scientist Terry Connolly and colleagues have delineated sev-
eral distinct types of regret, based on the target of what is regretted.*” Most
obviously, decision makers can suffer outcome regret, when they prefer that
the world may have turned out a different way (“if only my child had sur-
vived”). We might call this simple disappointment. In contrast, option regret
focuses on the particular choice that a person made (“if only I had selected
the chemotherapy treatment”). Finally, process regret targets the way in which
the decision was made, including the factors considered, information gath-
ered, and time consumed (“if only I had gotten a second opinion”).

Marcus Aurelius and the Stoic philosophers famously argued that we
should only worry about, and regret, that which we can control. We should
be indifferent to the outcomes, because they are driven by other things, of
which we are not responsible. As psychologist and author Janet Landman
argues, we should probably think of bad outcomes in terms of disappoint-
ment, rather than regret: “The child is disappointed when the Tooth Fairy
forgets his third lost tooth. The child’s parents regret the lapse.”? In con-
trast, however, Connolly and colleagues explain that process regret is “cen-
trally concerned with mechanisms of self-criticism and justification.””! More
particularly, when a poor decision outcome occurs, “individuals tend to
ask themselves whether the decision, or the process that led up to it, was
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justified[—if] it was partially or entirely unjustified, we feel regret, the in-
tensity of which is increased by the seriousness of the outcome.”?

Behavioral scientist Richard Thaler describes these sorts of dynamics in
healthcare decision making: “Consider a couple which must decide whether
to spend $X for a diagnostic test for their child. . . . There will surely be re-
gret if the decision is made not to get the test and the child later is found to
have the disease. . . . Yet once the test is ordered and the likely negative re-
sult is obtained, the couple may regret the expenditure, especially if it is large
relative to their income. Obviously, these costs are avoided if all health care
is prepaid,” with no cost sharing.”® Alternatively, these decisional costs can
be avoided if a central rationer has eliminated the unreliable test as an op-
tion at all. Similarly, Thaler explains, if there are two different surgical pro-
cedures from which to choose, “cleatly in this situation a rational consumer
would want the physician to make the choice and furthermore, he would
not want to know that a choice existed!”

Indeed, in a recent survey about one-third of physicians reported that they
sometimes did not disclose treatment options to patients, when the physi-
cians believed that the options would not be covered by insurance.”* In this
sense, the centralized rationing by the insurer (excluding some options from
coverage) could help consumers narrow their range of healthcare choices,
and thus avoid some regret on the margins.

We know that regret is quite common in healthcare settings, with, for
example, nearly a quarter of prostate cancer survivors regretting their treat-
ment choice.” Such regret can be painful and long-lasting.”® Of course, suf-
fering bad outcomes is inevitable; the question is whether we want to suffer
with knowledge that we made a choice that caused that outcome.

Connolly and colleagues have called for much more research to under-
stand regret in healthcare contexts in particular.’” Because of the gap in the
literature, we often must make inferences from other contexts. Marketing
expert [tamar Simonson has studied the preference between brand names
and generic products, and he found that when his research team asked con-
sumers to consider the potential regret that they may feel as a result of their
choice prior to making the choice, consumers tended to prefer the brand-
name product more often.”® People seem to want to avoid responsibility for
choosing the less expensive product, and instead repose their trust in the
brand as the more familiar and normalized option. If generics and brand-
name drugs really are chemically equivalent, insurance designers might do
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better to just exclude coverage for the brand-name drug altogether, rather
than preserving the option with a cost exposure differential (sometimes
called, “pharmaceutical tiering”).

Many healthcare decisions are even more emotionally laden. Scholars
studying breast cancer patients, for example, note the prior literature showing
that patients “are more likely to make hasty medical decisions when they
are overwhelmed and numbed by the distress elicited by the diagnosis of ad-
vanced cancer. This implies that sub-groups of advanced cancer patients
may be vulnerable to making emotionally charged decisions, which can re-
sult in irreversible regret.””” The cost-exposure strategy for rationing puts
the choices on such people and nudges them to think about money while
making those choices. Contrary to the long-standing norm of informed con-
sent, researchers have found that many patients prefer not to be involved in
their own healthcare decisions, and “fear of regret for decisions that turn
out badly” is one such reason.!?

I will repeat once again that, in healthcare, there will always be bad out-
comes, with or without cost exposure. Plausibly, though, a cost-exposure
scheme heightens the risk of patients suffering process regret when there are
inevitable bad outcomes. Process regret can be shielded, if the decision is
outsourced to someone else, as in the Britain NICE committee. If the system
declines to make a treatment available, a patient might regret any ensuing
bad outcome, but he or she will not feel the pang of self-blame. Thus, pro-
cess regret can be averted. If the other rationer also prevents the patient from
becoming aware of other options, the patient may also thereby avoid option
regret.'”! Cost exposure thus arguably increases these psychic costs by pre-
serving choices for patients.

It seems fanciful to suppose that healthcare decision making could (or
should) ever be truly outsourced from the patient. We have come too far in
the last century along the agenda of patient empowerment to suppose that
patients should defer blindly to their physicians’ discretion. The law does re-
quire, and will continue to require, that healthcare providers secure in-
formed consent from the patient, which will include disclosing the risks and
benefits of the recommended treatment and reasonable alternatives (as
circumscribed by regulators and payors). In this sense, with or without cost
exposure, the final choice about whether to consume care will formally
remain on the patient, even if the salience of that choice and the range of
alternatives to choose from can vary wildly in practice. But if the healthcare
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system declines to make a treatment available, a patient might experience
disappointment over any bad outcome, but he or she will not feel the pang
of self-blaming regret.

When Prices Are Themselves Costly

Thaler has observed that vacationers sometimes prefer a venue that includes
lodging along with food, and perhaps drink and entertainment, in a single
cost.'? Club Med launched this model in the United States in the 1950s,
and it now has five dozen such all-inclusive resorts around the world. Cruise
ships similarly often include food in the trip price, and twenty-three mil-
lion people partake in this packaged form of vacation annually.!”?

On the standard economic theory sketched in Chapter 1, these sorts of
inclusive packages are clearly wasteful. If; like the RAND HIE, you ran-
domly assigned people to either inclusive vacations or pay-as-you-go vaca-
tions, we would surely find more empanadas eaten (or left half-eaten on the
table) when they are included in the cost of the trip. By the measure of classic
economics, we could call these marginal food and drinks “waste.” Since those
paying out-of-pocket do not eat so many empanadas, then the extra ones
are apparently not worth their real costs. Such an economic arrangement—
that facilitates the spending of money on things not worth their costs—
erodes social welfare.

The arrangement seems particularly silly in a domain where individuals
can afford the empanadas either way (unlike heart transplant surgeries). The
package deal is not expanding access to empanadas; it is simply causing them
to be wasted. It is interesting that policymakers have not targeted the mas-
sive cause of social welfare loss, by instead requiring that vacationers pay
out-of-pocket.

Nonetheless, we can also shift focus to see the meta-choice being made
by consumers, when they select which sort of vacation they prefer as a whole.
The fact that some people seem to prefer to purchase their vacation food as
part of inclusive packages reveals their preferences. They do not like to be
nickel-and-dimed. Similarly, we see people preferring airlines that include soft
drinks and peanuts over other barebones providers, where every little thing
is an upcharge. (One European airline even proposed a charge for using the
bathroom!") Some successful airlines, like Southwest, have even resisted the
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temptation to charge for checked baggage, apparently recognizing that at
least some consumers view the upcharges as frustrating.

On this putative measure, the prevalence of these inclusive packages
suggests that at least for their consumers, they provide greater value than
comparable vacations that expose marginal costs at the point of consump-
tion. There is apparently some disutility (negative experience) in having to
think about the marginal cost of each empanada, or some disutility in even
seeing the aggregate cost of all those empanadas tacked onto the bill at the
end of the vacation. Of course, vacationers must be willing to pay the
overall price, which assuredly includes the cost of the “wasted” food. But
this is not waste in the sense that it hurts overall welfare. Instead, the overall
vacation transaction may enhance welfare by hiding the price at the point of
consumption and thereby making the trip more enjoyable. This example
reveals how cost exposure changes the experience of consumption.

The practice of gift giving reflects a similar insight. Americans spend $800
billion annually during the Christmas season.!” This is a terribly inefficient
practice—people spend time and money to go find a particular gift, like a
blue sweater in size medium, which is unlikely to be how the recipient would
spend the money herself. Even though the recipient can exchange or resell
the gift to achieve a higher valuation, those processes can be costly in terms
of time and, sometimes, money. In contrast, a simple cash transfer would
be the simplest way to ensure that the recipient spends the money in a way
she values most.

So why do we use such a convoluted and inefhcient procedure to transfer
value to the people we love? How is it that a tangible gift—TIike a blue sweater
in size medium—may in fact provide greater value, even though it is less
fungible, than cash?

Gift cards are similarly perplexing, though slightly less so. The cards rep-
resent purchasing power, but they have limited fungibility to a particular
merchant, which seemingly makes the gift less valuable than cash itself.1%
Why would givers undermine the value of their gift by locking it down as
such? Should Congress outlaw gift cards and all tangible gifts other than
cold hard cash?

Of course not. One reason why givers limit fungibility of their gifts is to
prevent the recipient from having to wrestle with broader opportunity costs.
The medium blue sweater is supposed to be meaningful and different than
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mere cash, which may be forgettably spent on gasoline, toilet paper, or to-
matoes. Similarly, a gift card, focused on a particular luxury retailer, has such
an effect. In contrast, a gift of cash would transfer value, but it imposes on
the recipient a burden of deciding how to spend it, making trade-offs against
all her alternative spending priorities. Thus, nonfungible gifts may actually
deliver greater value by avoiding all the various problems sketched earlier in
this chapter—they reduce the number of choices, avoid the price criterion,
and avoid commodification.

With the commodification issue in particular, we were left with a dif-
ficult line-drawing problem above, but we need not resolve whether the
commodification concern is dispositive in the normative, philosophical
sense. We need only observe that some patients may subjectively experience
cost exposure negatively in this way. They may experience cost exposure for
healthcare as a setback to their welfare. They may rationally prefer that their
insurance not be designed in such a way to make costs such an overt factor
in their healthcare decision making, just like they may prefer to go on all-
inclusive vacations where they do not have to reach for their wallets every
time they want a drink or a bite.

In recent decades, there has been a remarkable trend toward greater and
greater cost exposure at the point of consumption, as we have seen. How-
ever, it’s not clear that these changes reflect changing consumer preferences,
or actually the results of political and economic ideology, as shown in
Chapter 1. They might also reflect other market failures, such as principal-
agent problems, between those who purchase health insurance plans and the
employees who receive them. Finally, they may beg larger questions about
wealth distribution, if patients choose plans with higher cost sharing, because
they simply cannot individually afford the higher premiums that go with
lower cost sharing.

The RAND HIE sheds some light on this question, though one has to
look beyond its headline findings. Recall that the scientists randomly assigned
people to plans with higher and lower cost-sharing plans and then tried to
recruit people into the study and to prevent their attrition (i.e., keeping
them in the study throughout the intended timeline of three to five years).
Across both initial refusal rates and in-study attrition, 88% of the partici-
pants exposed to no cost sharing completed the study compared to 63% in
the highest cost-sharing arm.!”” These differences were statistically very sig-
nificant, and analysis confirmed that it was caused by participants leaving
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the experiment voluntarily (not for other reasons such as death, joining
the military, or becoming eligible for Medicare).'”® As we saw in Chapter 1,
scholars have worried that the experiment was biased by these problems, but
for our present purpose, we can simply observe people voting with their feet,
trying to avoid marginal healthcare cost exposure when they can.

We also see similar trends in more recent studies. A survey of U.S. cancer
patients found that three-quarters (76%) were comfortable discussing costs
with their physician, but perplexingly more than half (57%) reported that
they did not consider out-of-pocket costs when making treatment deci-
sions.'”” That factor was just too difficult or dissonant to incorporate into
the treatment decision.

Qualitative data confirm this point. In twenty-four focus groups with pa-
tients, researchers found that patients tended to prefer “what they perceive
as the best care, regardless of expense,” and expressed “inexperience with
making trade-offs between health and money.”""® Memorably, one patient
expressed the idea that it’s fine to think about costs as a policy matter, but
“in the heat of the moment, I'd be like, ‘I don’t care! Just fix my problem.”!!!
Another said, “That’s all well and good until you actually find yourself in a
life-or-death situation, and you’ll really see you're not even going to be con-
cerned about the cost.”!?

Of course, many patients are not deciding for themselves—they are
choosing for loved ones, including children and aged parents. In my experi-
ence serving on an ethics committee in a major hospital, these surrogate de-
cision makers are even less comfortable talking about the costs of care. As
National Institutes of Health bioethicists Greer Donley and Marion Danis
explain, these familial decision makers “may experience an emotional con-
flict regarding their obligation to pursue the most aggressive care to avoid
feeling (or being perceived by others as) insufficiently caring.”"> A maximal
approach, regardless of costs, is the best way to avoid any suggestion of blame.

Of course, if patients are exposed to out-of-pocket costs, then other re-
search shows that patients want to know about those costs before treatment,
and I will later argue that healthcare providers have a duty to engage those
difficult conversations, as long as we continue to use cost exposure as a health
policy.™ But these sentiments show why people may prefer policies that do
not include such cost exposure at all.

In this section, we have so far focused on subjective disutility caused by
cost exposure, but it can also worsen objective things like patient behavior
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and health outcomes. Economist Katherine Baicker and colleagues have
coined the term “behavioral hazard” to refer to the phenomenon of people
declining to consume worthwhile healthcare. Patients may be biased away
from optimal decision making, due to a variety of factors. For example, pa-
tients may overweigh salient symptoms (e.g., pain) while failing to attend to
other symptoms (e.g., hypertension) that require instrumentation. Patients
may also act on false beliefs, whether these are faulty mental models, incom-
plete information, or inattention to the available evidence. They are, after
all, laypersons. Even costs themselves may be irrationally weighed, as the im-
mediate costs of care (e.g., copayments for insulin) can seem more salient
than the longer-term costs (e.g., treating neuropathy for uncontrolled dia-
betes). The authors propose that just as cost exposure has been the principal
tool to address moral hazard, we need to deploy nudges—such as reminders
or framing—to mitigate behavioral hazard. Indeed, in some cases, patients
may do better with zero cost exposure or negative cost sharing.

Strikingly, scholars, clinicians, and policymakers have been working for
years to increase consumption of some healthcare. A survey by the Kaiser
Family Foundation found that, even among those with health insurance,
many had “put off or postponed preventative services in the past year due to
cost.”"® An older survey of nearly 11,000 employees found that greater ex-
posure to costs was associated with lower utilization of clinical preventive
services, including mammograms and pap smears."” That is why the Af-
fordable Care Act now requires coverage of certain preventative services
without cost exposure at all. Evidence suggests that this sort of tailored ap-
proach to cost exposure can reduce spending overall.""®

Japan’s health system features a substantial reduction of cost exposure at
age seventy. Hitoshi Shigeoka has found that when people cross that
threshold, there are “large increases in outpatient visits for diagnoses . . . for
which proper and early treatment reduces subsequent avoidable admis-
sions.”"” Here again the evidence shows that less cost exposure may be as-
sociated with more appropriate healthcare consumption behavior.

Similarly, warfarin is an inexpensive anticoagulant (blood thinner) used
to prevent blood clots and strokes. The challenge is that many patients who
need to take (and pay for) the drug are asymptomatic. It’s easy to remember
and invest in taking a drug if it stops your headache and itching, but what
if it just reduces your longer-term risk of stroke? Many patients just stop
taking the drug, which scholars call an “adherence” problem. Stephen
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Kimmel and colleagues sought to actually pay patients to adhere (known as
“negative cost sharing”), through a lottery mechanism with a daily expected
value of $3."° Among those patients who were having the most difficulty
managing their risk, the negative cost sharing substantially and significantly
improved adherence. Off-setting costs can improve decision making,.

The famous RAND HIE tracked antibiotic use in particular, and found,
consistent with their findings about healthcare consumption generally, that
exposing patients to costs reduced consumption. Antibiotics are particularly
interesting to study because they have had a transformative positive effect
on public health, but overuse not only wastes money but also facilitates bac-
terial resistance (“superbugs”). However, the investigators reviewed medical
records to distinguish low-value use of antibiotics for viral infections, where
antibiotics are inappropriate, versus high-value use of antibiotics for bacte-
rial infections, where they have had a transformative effect on public health.
If exposure to costs was solving a simple moral hazard problem, we would
hope and expect to see that cost exposure reduced inappropriate usage, but
not appropriate usage, thereby making the healthcare economy more effi-
cient. However, the study found that “cost sharing reduced inappropriate
and appropriate . . . use to a similar degree.”'”!

These studies suggest that some patients on the margins are just using
cost itself as the deciding factor in a crude sort of heuristic to solve a very
complicated decision task—just do whatever is cheapest right now. Of course,
that is not our goal for health policy. Instead, the evidence suggests that con-
sumers may have a better healthcare experience and make better healthcare
decisions when insulated from the marginal costs of healthcare.

This chapter has shown a range of problems that arise when we use cost ex-
posure to change the experience and behavior of patients. By asking them
to serve as healthcare rationers, we complexify their choices and create risks
of regret, along with stress and fear, which may undermine the quality of
their decisions. Moreover, by driving them to commodify their own bodies
and those of their loved ones, we may create a dissonance that rational con-
sumers prefer to avoid. Putting a price on our healthcare might actually
change the treatment relationship in ways that are not salutary. In Chapter 3,
we see the financial realities that come with cost exposure.
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CHAPTER 3

OUR EMPTY POCKETS

hen illness or injury strikes an American family, how will they

be able to afford the costs not paid by health insurance? Will
they be able to divert some of their income from other spending?
Will they draw down assets? Or when these efforts fail, will they turn
to credit cards and other forms of medical debt? We examine whether
and how substantial cost exposure is feasible as a way to pay for
healthcare in the contemporary United States. And we explore the
psychological evidence about how these forms of financing change
consumer behavior compared to the paradigmatic notion that a
person is “paying out-of-pocket.” Medical debt ironically re-creates
a dissociation between consuming and paying, not unlike the moral
hazard of health insurance. Ultimately, we also see that the use of
debt to finance healthcare has a range of downstream effects on fam-
ilies and the economy more generally. The evidence shows that med-
ical debt can stand in the way of sound treatment, and even make us
sicker.

Just today, as I am writing this chapter in Boston, a reporter covered an in-
cident that occurred in the local subway system: “Awful scene on the orange
line. A woman’s leg got stuck in the gap between the train and the platform.
It was twisted and bloody. Skin came off. She’s in agony and weeping. Just
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as upsetting she begged no one call an ambulance. ‘It’s $3,000, she wailed.
I can’t afford that.””!

The injured woman may well have been uninsured, which puts her out-
side the scope of this book. But she might have been insured with a large
cost exposure; which at that moment is just like being uninsured for those
costs. As we have seen, it is growing increasingly common for families to
have deductibles of $3,000 or more.

Although the occasional doctor’s visit for allergies or a prescription for a
statin might be the most salient healthcare expenses we experience on a day-
to-day basis, from a policy perspective, these are dwarfed by the small pro-
portion of patients who have extremely large healthcare expenses in a given
year, getting heart surgeries, branded cancer drugs, or proton-beam
therapies.

Recall the federal government report explaining that “the top 5 percent
of the population accounted for 50.8 percent of total expenditures with an
annual mean expenditure of $50,572.”% Strikingly, that figure is close to the
median income of American households, which allows us to observe that
most health spending in the United States is by people who are spending
so much in a given year that it would wipe out nearly all of a typical Amer-
ican’s income. (Looking somewhat further into this spending data, we see
that over three-quarters [76.8%)] of total health spending is consumed by
the one-tenth of Americans with the biggest medical expenses, averaging
over $33,000 per year.) Frankly, this is why health insurance is so
important for ensuring access to healthcare. If we were dealing with a
$500 expense, or even a $5,000 expense, we might adopt a very different
policy approach.

So, if we want to use cost exposure as a substantial tool for the large ma-
jority of all health expenses, we should be thinking about exposures in the
thousands or tens of thousands of dollars. Indeed, recall that under the Af-
fordable Care Act (ACA) employers’ provisions (where most people are cov-
ered), cost exposure can be up to $15,800 per year for families, and there is
no limit at all under basic Medicare. Because one of the primary goals of
insurance is to spread the risk of financial catastrophe, it is sensible to focus
on that worst-case scenario. We can then evaluate whether insurance is ful-
filling that function.
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THE HOUSEHOLD BUDGET
The Full Picture of Health Spending

As a reference point for a patient’s worst-case scenario, we will use this
$15,800 threshold, but we should acknowledge that the cap on cost expo-
sure applies only to healthcare expenses covered by insurance, of which the
patient pays a portion. Yet when a person is consuming expensive health-
care, he is also bearing many other costs.

Out-of-network care is a huge category of additional costs, not subject to
the primary cap on out-of-pocket expenses, and in many health insurance
plans, it is not capped at all.® Insurers use networks of providers (hospitals
and physicians primarily) to negotiate a fee schedule of lower prices. But
sometimes patients use providers outside their insurer’s network, and not al-
ways voluntarily. Former New York Times reporter Elisabeth Rosenthal tells
the story of Peter Drier, who had planned a surgery with his in-network
orthopedist, at an in-network hospital, to repair his herniated disks. Never-
theless, another surgeon, whom Drier had never met, showed up to assist
with the surgery and then charged him $117,000 for the service. The assisting
surgeon was out-of-network, so Drier had to pay the six-figure difference be-
tween the surgeon’s full charges and what his insurance covered.* The statu-
tory cap on cost exposure and the lower one in his insurance contract were
rendered largely irrelevant to his actual exposure.

As health insurance networks get narrower and narrower, these additional
costs grow for patients. Erin Fuse Brown has surveyed the literature on this
problem of surprise medical bills, which she defines as those that are “unan-
ticipated, involuntary, and out of network.” In one national survey of people
with private insurance and provider networks, 8% had used an out-of-
network physician, and about 40% of those were involuntary.® In just the
emergency context, a New England Journal of Medicine (NEJM) study found
that nearly a quarter (22%) of visits to in-network emergency departments
involved care from out-of-network physicians.”

Much of the most technologically advanced (and expensive) care is deliv-
ered in academic and other specialty hospitals, which will require travel—
another uncovered expense. A study of cancer survivors found that nearly
two-thirds paid out of pocket to travel for treatment, and about one-fourth
paid for lodging as well.?
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A review of the literature showed that breast cancer survivors spent hun-
dreds of dollars per month on a range of other costs, such as wigs (which
can cost up to $800 each), and these costs persisted even a year later.” Other
common nonmedical expenses among cancer survivors include money spent
on gifts for caregivers, driving assistance to appointments, and professional
guidance on legal, employment, and financial matters (e.g., wills)." Fami-
lies of children with cerebral palsy spend on average $2,000 per hospital-
ization after orthopedic surgery on nonmedical expenses such as food,
transportation, lodging, and costs associated with lost work hours." One
study of women suffering from urinary incontinence found that they spent
on average $750 per year on absorbent pads, diapers, laundry, and other
expenses.'” More generally, Americans spent over $30 billion on uncovered
or partially reimbursed complementary therapies such as acupuncture,
chiropractic manipulation, massage, natural products, osteopathy, and
homeopathy.'?

Financial Insecurity

It is also important to keep in mind that healthcare expenses, even if broadly
defined, are just one item in a household budget. The Bureau of Labor Sta-
tistics estimates that for the typical American family (a married couple with
children), 7% is spent on healthcare, but 32% is on housing, 17% is on trans-
portation, 13% is on food, and 13% is on personal (nonhealth) insurance
and pensions." And the budgets are getting tighter. One report by a policy
advocacy group has documented that “key elements of middle-class
security—child care, higher education, healthcare, housing, and retirement—
rose by more than $10,000 in the 12 years from 2000 to 2012, at a time
when this family’s income was stagnant.”” Broad academic surveys of the
American public find that six in ten (59%) have trouble paying their bills.'®

So medical bills come into a family budget against that background of
financial insecurity. A recent survey of Americans with health insurance
found that 43% have difficulty with their deductibles, and 31% have trouble
with their copays for prescription drugs and doctor visits.”” What is “difh-
culty”? It presumably means hard choices between other spending priori-
ties, if not an absolute privation. As a Kaiser Family Foundation survey
found, among those with insurance facing problems paying medical bills,
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77% report cutting back or delaying vacations or major household pur-
chases.”® In this sense, cost exposure causes patients and their families to
make exactly the sorts of trade-offs that economic theory intends. If health-
care has more value to the consumer than does a vacation, then that trade-
off promotes her welfare and aggregate social welfare.

Yet about as many families (75%) are also forced to make healthcare trade-
offs that do not seem so discretionary: “reducing spending on food, clothing
and basic household items.” As one respondent explained, “I've cut back on
just about everything for my family and the way we live.” Over a third of those
with insurance and having problems with medical bills “say they were unable
to pay for basic necessities like food, heat, or housing as a result of medical
bills.” And the problems loop back to healthcare itself. As another American
explained, “Charges for my insulin exceeded $1200 a month (3 times the
amount of my house payment). I had to reduce the amount of insulin I took
based on what I could afford; my health was negatively impacted as a result.””

These dynamics are the direct result of U.S. social policy choices. In a
survey of 20,000 people in eleven countries, Cathy Schoen and colleagues
found that Americans stood out from their counterparts in other countries.
Even among the insured, 15% of Americans reported that, within the last
year, they “had [a] serious problem paying or [were] unable to pay medical
bills.”?® One in five (21%) of the insured Americans said that they “did not
see [the] doctor when sick or did not get recommended care because of cost,”
and 15% of the insured “did not fill a prescription or skipped doses because
of cost.” In other similarly wealthy countries, such as the United Kingdom,
these problems happen much more rarely: only 1% of respondents said that
they had serious problems paying medical bills, 4% did not see doctors or
get recommended care, and 2% passed on prescriptions.?! Canada cuts the
problems in roughly half compared to the U.S. insured population. (It bears
emphasis that I am referring only to insured Americans; of course, the rates
are much worse for those lacking insurance altogether.)

INCOME AND ASSETS

To understand why even insured families are having such difficulty bearing
the cost of healthcare, let’s look more closely at their incomes. We need to
understand both the distribution of incomes and how they can change during
illness or injury.
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Income Distribution

If we break the population into five groups (quintiles), from poorest to richest
in terms of annual income, the American household in the middle earned
$56,400 on average.”” When we take into account both federal taxes paid,
but also federal benefits received, the Congressional Budget Office estimates
that these middle Americans receive $62,300 overall in a year. In the next
lower quintile, the post-tax-and-transfer average is $44,500 per year. In
Figure 3.1, I have illustrated these amounts and divided them by the $15,800
cap for cost exposure under the ACA and have done likewise for the other
three quintiles. This figure then shows what percentage of a family’s in-
come would have to be diverted to cover health expenses, in this worst-case-
scenario year.

The story is bad enough without even looking at the bottom quintile.
Concededly, many of the poorest Americans are covered by Medicaid, which
has little or no cost exposure. So let’s focus on middle-income Americans,
and those in the next lowest quintile, as we are evaluating the current $15,800
cap and thinking about how to design good health insurance coverage.

As the figure shows, for middle Americans, even when covered by health
insurance, nearly a quarter of their income (24%) could be consumed by a
severe health problem, and those in the next lower quintile would have a
third of their income (33%) wiped away. These financial shocks could be
devastating to a family budget that was already tight.

While these figures focus on Americans with private insurance, and focus
on the potential worst-case scenario of hitting the statutory cap on cost ex-
posure, we see similar stories in other populations and with actual health
costs. For example, in 2017, radiation oncologist Amol Narang partnered
with health economist Lauren Hersch Nicholas to examine the out-of-pocket
expenses of Medicare cancer patients.”> They found that, unless patients had
supplemental insurance, their out-of-pocket costs were on average 23.7% of
their household income. For one-tenth of such patients, the out-of-pocket
costs consumed nearly two-thirds (63.1%) of their household income.

This phenomenon—where families are exposed to more risk than they
can reasonably bear—has come to be known as “underinsurance.”?* Some
researchers have suggested that health insurance plans that have such high
cost exposures might actually leave patients worse off than if they had stayed
uninsured and avoided paying premiums for such flimsy coverage.?®
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Figure 3.1 Annual Cost-Exposure Maximum Allowed by the Affordable Care Act
($15,800 for Family Coverage) as a Percentage of Mean Annual Income (after Taxes
and Transfers) for Quintiles of U.S. Population (Data source: Congressional Budget
Office)

Income Loss with llIness

This static picture of family income tells only part of the story. For working
Americans, health crises present a perfect storm, not just creating surprise
medical expenses, but also reducing a family’s income. Generally, big med-
ical bills come with incapacitating illnesses and big investments of time,
which conflict earning income.

Healthcare is generally not a mail-order good. Need chemotherapy? Well,
to have the drug pumped into your arm, you’ll need to be firmly seated at
the clinic—not at work. Of course, that’s only a few hours a week. But how
will you feel afterward? Chemotherapy causes a lack of sleep, difficulty eating,
anemia, and tiredness. Some patients suffer more extreme nausea and vom-
iting. The American Cancer Society explains, “Some people with cancer are
able to continue their normal routine, including going to work, while they’re
still in treatment. Others find that they need more rest or just feel too sick
and cannot do as much.”? Scholars reviewing the literature conclude that
“between 40 percent and 85 percent of cancer patients stop working during
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initial treatment, with absences ranging from forty-five days to nearly six
months.”?’

One research team followed 1,000 early-stage breast cancer patients for three
years, all under the age of sixty-five.”® Among the 746 who were employed
prior to the diagnosis, about one-third of the patients were no longer working,
and over half of that group wanted to be working. The sample included both
breast cancer patients who received a chemo treatment and others who did
not. Those receiving chemo were significantly less likely to be working.

But other expensive medical procedures are even more immobilizing than
chemotherapy. Suppose you break a bone in your hand in an automotive ac-
cident or workplace injury. Scholars following a cohort of 227 workers with
distal radius fracture found that 80% of those so injured lost work, and the
average number of weeks was just over nine.”” That’s roughly one-fifth of a
worker’s annual working weeks.

Low back pain is an extremely common complaint, and lumbar disc sur-
gery is a relatively common and expensive procedure. Research has shown
that many patients never do successfully reenter the workforce, with 15%-40%
remaining unemployed within one to three years after surgery, and
7%—23% remaining unemployed after seven to ten years.’® One team of
scholars following employed patients getting back surgery in Finland found
that, after five years, 53% reported pain-related leave from work or early re-
tirement.”! For other purposes, we might want to tease apart the causal
question—did the preexisting back problem cause the loss of work, or did
the medical procedure do so? For the present purpose, we need only see the
association between the medical procedure and the loss of work, since either
causal pathway would impinge on the patient’s ability to pay a substantial
out-of-pocket cost exposure.

Chronic illnesses can also lead to income loss. One research team ex-
amined a range of chronic respiratory disorders, such as chronic obstructive
pulmonary disease (COPD), which includes emphysema and chronic
bronchitis.>? It is hard to work when it’s hard to breathe. Men suffering
from chronic respiratory disorders in the prime working years (ages fifty-
five to sixty-four) earned $6,879 on average less than those without the
disorders. Women also suffered an income loss associated with the disease,
although a bit less throughout the life span.

So far we have focused on the patient herself losing income because she
is unable to work, but other members of the family might also have to stop

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

86 EXPOSED

working, or reduce their hours, in order to care for a sick loved one. In one
major Journal of the American Medical Association (JAMA) paper, scholars
studied 2,661 seriously ill patients discharged from the hospital. One-third
of them required considerable caregiver assistance from a family member.
“In 20% of cases, a family member had to quit work or make another major
life change to provide care for the patient.”® Patients with Alzheimer’s dis-
ease present a particularly severe need for informal caregivers. A 1993 study
of home Alzheimer’s caregivers found that they spent 286 hours per month
on average, which amounted to 73% of the total cost of caring for the dis-
ease, $83,205 (which I adjusted for inflation to 2018 dollars).>

In one of the largest and most comprehensive studies, Carlos Dobkin and
colleagues used a major national economics survey to compare respondents
that had been admitted to the hospital (for any non-pregnancy-related reason)
in the recent year compared to those who had not been admitted.”> One of
their data sets focuses on Americans with health insurance between the ages
of fifty and fifty-nine, and they found that, compared to those not hospital-
ized, across three years after someone is admitted to the hospital, their
household experienced a 15% decline in the probability of being employed,
and lost about $9,000 in income, which was 20% of their pre-hospitalization
earnings.*

Income-Replacement Policies

In an ideal world, the health-related income losses would be insured, either
privately, by employers, or by government insurance or employer mandates.
And in that world, perhaps a substantial cost exposure for health expenses
could be functional. Yet the United States has quite meager policies for cov-
ering income lost to medical problems.

Congress passed the Family Medical Leave Act (FMLA) in 1993, and it
provides that workers with qualified medical problems can take up to twelve
weeks of leave from their jobs, without fear of being fired. However, the leave
is unpaid, and employers can also require workers to substitute days of
vacation or other personal leave. And this benefit does not even apply to
part-time workers or to workers in businesses that have fewer than fifty em-
ployees. Accordingly, scholars have estimated that only 46% of workers are
eligible for the unpaid leave guaranteed by FMLA.% A few states have low-
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ered this number-of-workers threshold, and four have even enacted paid
medical leave. But generally, the law does not replace income lost due to
illness and often does not even guarantee that a worker can return to his job
once he is well.

Among the twenty-two most economically developed countries in the
world, the United States is the only one not to have a paid sick-leave policy.?®
The omission is striking. And, setting the scope more widely, we find 145
countries worldwide have some such guarantee.”® (As an aside, I can’t help
but mention the research showing that the lack of paid sick leave in the
United States causes sick workers to come back to work sooner than they
otherwise would, bringing along their infectious diseases into our commer-
cial kitchens, schools, and healthcare facilities.®%)

Notwithstanding the lack of a government mandate, many large U.S. em-
ployers do provide at least some number of paid vacation or sick-leave days,
which can be about three or four weeks per year altogether.*! About fifty
million Americans are nonetheless not covered by such plans at all, and as you
might expect, those with less income and less personal capital (e.g., educa-
tion) are less likely to have this benefit as well.#> Many of the largest em-
ployers also offer short-term disability insurance, which replaces 40%-60%
of wages lost for, say, nine weeks or up to a year, depending on the plan.%3

The United States does have some other programs that can help people
who are out of work. Workers” compensation covers individuals who are in-
jured on the job, and related state laws replace a portion of lost wages (e.g.,
two-thirds for someone 100% disabled in New York).4

If a person overcomes his illness such that he is then willing and able to
work, but fails to find a job, then he may be eligible for unemployment in-
surance payments, under a joint federal-state program, which pays, for up
to twenty-six weeks, a capped portion of prior income.® In 2013 the average
recipient of unemployment received about half of her income.

Workers that are permanently disabled are also eligible for federal Social
Security disability payments, which is about $1,200 per month on average.”
As the federal government explains, “That is barely enough to keep a bene-
ficiary above the 2017 poverty level.”4®

Looking across this gamut of income-replacement policies, we see gaping
holes. Accordingly, in their comprehensive study of the economic effects of
hospitalization, Dobkin and colleagues found that only about 10% of the
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income loss that they documented was insured.*’ Of course, it need not be
this way. “In Denmark, by contrast, nonfatal health shocks to households
under 60 produce comparable (15-20 percent) declines in earnings, but al-
most 50 percent of the earnings decline is insured through various insur-

ance programs, particularly sick pay and disability insurance.”’

Assets

We have seen that even under the ACA, patient cost exposures may not be
very affordable, given the incomes of middle Americans and the potential
loss of income that comes with major medical problems. But the United
States is a wealthy country. Perhaps people can draw on their assets to cover
their health expenses?

The Federal Reserve Board conducts periodic surveys of consumer fi-
nances and has found that the average net worth of American families is
about $692,000.5" That amount would suggest that Americans have substan-
tial wealth, which could be used to pay for their own healthcare. However,
the distribution is key. About 35% of the wealth in the United States is held
by the wealthiest 1%, and another 35% is held by the next wealthiest 9%.5
Of course, if only the richest people were the ones consuming the most ex-
pensive healthcare, we would have no problems. However, the risk of severe
illness is broadly distributed. In fact, wealthier households have lower risks,
due to the health-protective factors that come with their socioeconomic sit-
uations, from safer cars to healthier diets, well-funded schools, and better
air and water quality in their neighborhoods.

So, if we are thinking about cost exposure as a broad policy for the masses,
the median net worth of Americans—$97,300, according to the Federal
Reserve—is more meaningful than the average. Even then, however, half
of Americans have less than this, and there are wild differences by ethnic
group. Among the 12% of Americans who are black, and the 16% who
are Hispanic or Latino, the median net worth is only $17,600 and
$21,000, respectively.

Nationwide, the vast majority of net worth is tied up in housing, such that
homeowners have a median net worth of $231,400, while renters have only
$5,200. Even for the homeowners, we wouldn’t typically expect that indi-
viduals would or could sell their houses in order to pay for healthcare. Even if
one has more equity than necessary for the secured mortgage, it’s not feasible
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to sell one-tenth of your house to pay medical bills. Nonetheless, it is some-
times possible to secure a home equity line of credit. When my coauthors and
I studied homeowners going through foreclosure, indeed we found that 13%
of them had used home equity to pay medical bills (and in another study of
people going through foreclosure a few years after the housing market had hit
bottom, we found that 10% had used home equity to pay medical bills).>®

Generally, to understand how much in medical bills Americans can bear
themselves, it may be more meaningful to look at the balances in their “trans-
action accounts,” which include checking and savings accounts and prepaid
debit cards. The Federal Reserve surveys find that people have about $4,500
on the median. The $15,800 cost-exposure maximum under federal law would
thus wipe out the median American household three times over. Indeed, in
the Kaiser Family Foundation survey, six in ten (59%) of those having
trouble with medical bills said that they have already wiped out all or most of
their savings to pay their bills.’* Healthcare has brought them to the brink.

This finding should not be all that surprising. Policymakers and scholars
have long focused on the “financial fragility” of American families, which
refers to “the ability to draw upon liquid assets in the event of an unexpected
loss.”> Scholars define the term “as a lack of liquid assets equal to three
months of income, or the inability to come up with $2,000 in 30 days,” and
estimate that financial fragility impacts 39%—46% of all U.S. households.*
Middle Americans simply don’t have large amounts of cash or cash equiva-
lents, ready to throw at large and unpredictable medical expenses.

CREDIT

When insurance plans apply such high out-of-pocket exposures that people
literally cannot pay out-of-pocket (or out-of-bank), patients and their fami-
lies must turn to credit instead. This is a very common move. In one study
of 4,719 cancer survivors, scholars found that more than one-third (37%)
reported that either they or someone in their family had gone into debt to
pay for their cancer treatment.”” We are not just talking here about credit
cards or home equity lines of credit, but also payday loans, where interest
rates can be exorbitant.’® More generally, if you show up to the hospital, and
they bill you for services beyond your insurance reimbursement, then you
are now a debtor and the hospital a creditor. The hospital can then pursue
collections, just like any other creditor.
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So we can expect to find ubiquitous use of credit in this sector. But the
use of credit to finance healthcare oddly undermines one of the primary pur-
poses of imposing patient cost exposure in the first place. Recall that “moral
hazard” arises from the fact that the patient stands to enjoy whatever health-
care she consumes, but the insurer, and thus the other premium payors,
bear the cost of insured health spending. This problematic insurance
dynamic—which dissociates the consumer from the payor—is remarkably
similar to financing purchases on credit.

The Dissociation between Buying and Paying

When one decides to purchase something on credit, he or she literally does
not pay for it, at least not then, and perhaps not ever. Instead, the purchaser
simply agrees (in the ideal case) that her future self will pay for it. In a sense
then, credit allows the patient to bifurcate her consuming self from her paying
self. I want to highlight two problematic aspects of this transaction.

First, the consume-now-pay-later transaction gives rise to a contract be-
tween the patient and the provider or other creditor, who facilitates the re-
lationship. The law has for centuries depended on the notion that contracting
parties express a meeting of the minds, a promise or agreement, that one
person will pay in exchange for the goods or services that another supplies.
But as we click through innumerable “terms of service” on webpages, sign
stacks of admission documents in hospitals, and swipe our credit cards with
a scribble on the electronic pad, how often are we really, consciously, agreeing
and intending to meet our end of the bargain?

I do not offer this observation to support a radical notion that consumer
debtors actually have no obligations to pay their debts. Under American
contract law, courts will 7o attempt to look into the mind of contractors to
see if they sincerely agree, but rather only look to their “objective” external
behavior, to see if they successfully communicate something that would
reasonably appear to be an agreement. Scribbling on the dotted line appears
to be an agreement, right?

Contract law is actually a bit more capacious than even this. As law pro-
fessor Wayne Barnes has observed, American courts even enforce putative
contracts, when a seller knows quite well that the consumer is not agreeing
and would not agree to the terms buried in standard-form consumer con-
tracts.”” Law professors and courts call these “contracts of adhesion” because

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

OUR EMPTY POCKETS 91

the seller sticks them onto the buyer, who must take it or leave it, without the
opportunity to negotiate terms. But—to be sure—the courts enforce such
contracts nonetheless.

But, in the contemporary era, I do wonder how much patients in these sorts
of situations fee/ like they have an obligation to pay these sorts of debts, and
that is important for cost exposure to have its behavioral function for health-
care cost control. One could imagine some people having a different sort of
psychological approach, one where they clicked through, flipped through, and
scribbled through these “agreements” as mere thoughtless rituals associated
with certain inevitable transactions. These routine scribbles might not create
contingent liabilities in the patient’s mind, but rather may feel like just speed-
bumps that must be traversed. On this fatalistic or dissociative view, collection
agencies will come, or they will not come, but our scribbling on the electronic
pad has little to do with it. If the rituals associated with using credit start to
lose their meaning, then they may fail to tie the current consuming self to the
future paying self; in the mind of the consumer. If so, then, the use of credit to
pay for healthcare may create a sense of moral hazard.

In this vein, the Aspen Institute’s primer on consumer debt uses out-of-
pocket medical costs as the prime example of “expenses that can push [con-
sumers| into debt without taking out a loan. They may even be unaware of
this debt or its size until negative information appears on a credit report or
collection agencies call.”® In these sorts of situations, the patient may not
have even signed on the dotted line to feign agreement. She may have been
wheeled into the emergency room completely unconscious, or perhaps con-
sciously agreed to a surgery, without being fully informed of all the atten-
dant costs or even aware of all the various entities that may try to bill her,
including the hospital, the various surgeons and surgical assistants, and
even the sellers of medical devices used therein. These sorts of surprise debts
are clearly less salient to the purchasing decision than is suggested by the
label “out-of-pocket” medical bills.

Intertemporal Choice

There is a second major problem with credit financing. Even where the cost
is salient at the moment of the consumption decision, its burden on the
payor may still be dissociated from the buying decision. In the insurance set-
ting, the buyer and the payor are actually different people, because insurance
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redistributes from the various premium payors to those unlucky enough to get
sick. But with credit financing of healthcare, there is seemingly less of a
problem. Am I not the same person as my future self? Isn’t imposing a finan-
cial burden on that person the same as imposing it on myself? Perhaps not.

Of course, trivially, we have the same name and the same social security
number as our future selves. But just as trivially it is also true that in a few
years, almost all of the cells of our bodies will have been replaced.®' We will
then be different stuff. Neither of these trivial approaches answers the real
question.

For centuries, philosophers have cogently asked, to what extent do we
really share an identity with that future person? In a now-famous 1971 paper,
philosopher Derek Parfit raised this profound question as the problem of
“successive selves.” One can conceive each moment of experience as merely
overlapping with certain features of our past and future selves.®? Parfit pro-
vocatively suggested that in fact people typically do care about their future
selves, but there is no rational imperative to do so. Choosing to care about
our future selves is not much different than altruism, choosing to care about
other people in the world, whether presently existing or in the future. And
that requires effort—a leap of imagination—to empathize with that future
self or another person.

This general question of intertemporal choice has fascinated economists,
since the earliest days of the field.®* In 1889, for example, Austrian economist
Eugen von Bohm-Bawerk wrote about the difficulty people have imagining
the “future wants” of their future selves.* In 1920, English economist Archur
Pigou supposed that “our telescopic faculty is defective, and we, therefore, see
future pleasures, as it were, on a diminished scale.”® This visual analogy
has inspired the use of the term “myopia” but economists also refer to this
phenomenon as “discounting” of the future.

We see this dynamic in everyday life. When considering whether to eat
the chocolate cake on the plate before us, it is so much easier to imagine its
moist richness on the tongue than to imagine the hour of exercise that will
someday be required to burn off its calories.

Although long understood by economists, this discounting theory has not
featured prominently in debates about the policy of healthcare financing
through consumer credit. In more recent years, however, some economists
have taken an interest in the behavioral and psychological aspects of how

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

OUR EMPTY POCKETS 93

we pay. George Loewenstein and Drazen Prelec have written about the con-
cept of “coupling, which refers to the degree to which consumption calls to
mind thoughts of payment, and vice versa. Some financing methods, such
as credit cards, tend to weaken coupling, whereas others, such as cash pay-
ment, produce tight coupling.”®® One of Loewenstein’s students explained
the phenomenon alliteratively, noting that credit relieves much of “the pain
of paying.”®’

The evidence in support of this proposition has accumulated over the last
three decades. Consumer scientist Richard Feinberg reported a landmark
study in 1986, which used both observational and experimental approaches
to compare the behavior of those spending in cash versus those spending on
credit.® The observational data began by simply counting the amount that
restaurant customers left in tips, for comparably sized checks. Consistently
across small checks and large checks, when paying by credit card, customers
tipped a larger amount to their servers.

Although the field data were compelling, Feinberg needed to rule out the
possibility of reverse causation, namely that more generous (or wealthier) in-
dividuals happened to be more likely to use credit cards, rather than credit
cards causing them to be more generous. To solve that problem, Feinberg
conducted randomized lab experiments, asking people how much they would
pay for various consumer goods. The manipulation was quite subtle: in some
conditions he merely displayed a credit-card logo in their field of view, using
the cover story that it was from a prior experiment. Strikingly, merely seeing
a card symbol caused people to say they would be willing to spend more for
a consumer product, and quite substantially. For example, when a credit card
was present, individuals said they would pay $33.90 on average for a dress,
one that others only valued at $21.09 when no card was present. In a follow-
up experiment, Feinberg found similar results when using a real money
transaction, involving donations to the United Way.

More than a decade later, Drazen Prelec and Duncan Simester conducted
an auction in which participants bid for tickets to major sporting events.®”
Participants were randomly assigned to conditions where the auctioneers
would accept only cash or conditions where they would accept only credit
cards. The authors found that use of the credit card caused a 100% increase
in the price that individuals were willing to pay for the product. The size of
this effect is quite striking.
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The foregoing studies have not focused on the healthcare context and I am
not aware of any empirical research that carefully distinguishes between
those who are actually paying out of pocket versus those who must use credit.
So, we have to reason by analogy.

There are some reasons to think that the effect might be even stronger in
this domain. Interestingly, Prelec and Simester did not see similar effects
when conducting an auction for a restaurant gift card, presumably because
its value was so obvious. (Who would pay $50 for a $25 gift card?) Health-
care is much more like the sports tickets, where the value is quite ambig-
uous, especially to the layperson patient purchasing in advance.

I have suggested that the dissociation between present and future selves
explains part of these effects, which applies equally in the healthcare con-
text. Lowenstein and O’Donoghue have explained a “second feature that can
further reduce the pain of paying: when the bill comes, everything is lumped
into a single payment, and so the payments become further decoupled from
the purchase.””? This bundling is already present in healthcare—when you
check into the hospital, it’s quite hard to decide on whether to consume this
aspirin or see that specialist. But if the final bill is paid in credit, then we
have a second bundling, across all of our other spending that month.

Default

So far, we have focused on the dissociation between the spending self and
the paying self, which we might call intrapersonal moral hazard. But the risk
of default creates a more substantial problem for credit financing of
healthcare—interpersonal moral hazard. When individuals consume health-
care that is beyond their means, the possibility that they will not ever actu-
ally pay undermines the core purposes of cost exposure in the first place.

Bankruptcy is a federal law (provided in the U.S. Constitution), which
allows people and businesses to wipe away overwhelming amounts of debt,
to get a fresh start. In recent years, about 200,000 Americans have declared
bankruptcy each quarter, and the rate was about three times higher during
the height of the Great Recession.”! Economist Neale Mahoney has called
bankruptcy a form of “implicit health insurance.” He explains, “Households
are exposed to the financial risk from medical shocks up to the level of as-
sets that can be seized in bankruptcy, and are insured against financial risk
above this level.””?
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Indeed, bankruptcy lawyers advise patients to time their bankruptey filing
to maximize its effects: “You may be able to write off more debts if you hold
off on filing bankruptcy when you're expecting to incur new medical debts.””3
To illustrate this dynamic, let me just share the story offered by a bankruptcy

lawyer in Louisville, Kentucky, via a blog:

Jeremy is 30 years old, and single. He was in a car accident a year ago,
resulting in serious injuries and huge medical bills. He’s not yet medically
stable. He was underinsured, so that a big chunk of his medical expenses
were covered but a lot were not. . . . Jeremy currently owes $50,000 in
medical debts, plus another $60,000 in credit cards and various other
unsecured debts. In the next year or so he expects to add on another
$30,000 to $40,000 in medical bills. . . .

If Jeremy would file bankruptcy now, it wouldn’t write off (“discharge”)
his upcoming $30-40,000 in medical bills. . . . His bankruptcy lawyer
instead advises that he wait to file . . . until he became medically stable
and had incurred most or all of his medical debts. Jeremy has limited
exposure to harm by his creditors in the meantime. All of his assets are
“exempt”—worth little enough to be fully protected from his creditors,
even outside bankruptcy. His income is sporadic and low enough that
he’d lose little if his wages were garnished. . . .

So Jeremy does wait, finishes his surgeries and other medical procedures,
racking up another $35,000 in medical bills, and then files a [bankruptcy]
case to discharge all of his debts.”*

Interestingly, while this sort of blogpost is protected by the First Amendment,
it may be illegal for attorneys to even give their clients this sort of advice.””
Congress would prefer patients not know the effects of bankruptcy.

Regardless, bankruptcy allows people to wipe away medical debts, com-
pleting the dissociation between consumer and payor. Our national policy
of shifting costs to patients exchanges one form of moral hazard (under in-
surance) for another (under debt).

Prior to becoming a U.S. senator, Elizabeth Warren was a law professor
with expertise in bankruptcy, and she joined with other scholars in a wave
of landmark studies of people going through bankruptcy, involving both sur-
veys of debtors and a review of their court records.”® In order to have debts
discharged, individuals must list each and every debt in an official court
filing (a public record), under penalty of perjury—those records make a
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wonderful data set. (I was a research assistant on the project in 2008, and I
remember going through the filings, marking each debt as either a medical
debt [if it was to a hospital or other provider] or a nonmedical debt.) The
surveys revealed that although three-quarters of the debtors had health in-
surance, more than one-third (34.7%) of those going through bankruptcy
had medical bills of over $5,000 ($6,225 in 2018 dollars) or owed more than
10% of their annual family income in medical bills, which is a common mea-
sure of financial distress.

In addition to the one-third of filers who had more than $5,000 or 10%
of their income in medical bills, the research team looked at whether the
filer had mortgaged his or her home to pay medical bills (6% of filers) or
had lost two weeks or more of work due to illness or to care for a family
member (40% of filers).

This study was conducted in 2007 and published in 2009, prior to the
ACA being passed in 2010. Although one might hope that the ACA reduced
the rate of medical bankruptcies, the biggest effect of the ACA was to ex-
pand the number of people who enjoyed health insurance, and Warren’s
research team found problems among both the insured and the uninsured.
Indeed in 2014 (as the ACA was coming into effect), one advocacy group
reviewed 800 bankruptcy filings in one county in Oregon and found that
72% of filers had medical debts, and 40% of the filers owed more than
$5,000 in medical-related expenses.”” “As a whole, bankruptcies accounted
for more than $5.6 million in medical debt for the year,” from that county
alone.

These analyses may in fact underestimate the amount of medical debts
written off in bankruptcy. Law professor Melissa Jacoby and political scien-
tist Mirya Holman compared the Warren team’s survey responses with the
court-record data set, and found that many people reported fewer medical
debts in their bankruptcy-court filing. Further scrutiny suggested that many
people charged medical bills to their credit cards, at which point the debt is
no longer distinguishable in the bankruptcy records. Indeed, “respondents
who reported significant out-of-pocket expenses, but had little or no detect-
able medical debt in their court records, reported credit card and mortgage
use for medical bills at significantly higher rates than other respondents.””®

Warren and colleagues’ studies have shown that as many as two-thirds
of bankruptcies have medical causes, but it’s hard to isolate any one cause in
such survey research, where we only observe those in bankruptcy. We need
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a comparison group not in bankruptcy. Other scholars offer lower estimates
of how often medical problems cause bankruptcies, but it is hard to deny
that there is a causal relationship. A 2013 study in one state merged medical
records showing new cancer diagnoses and court records showing new bank-
ruptcies; the scholars found that cancer patients were 2.65 times more likely
to go bankrupt than people without cancer.”” I have already mentioned the
major study by Dobkin and colleagues finding that people who are hospi-
talized have large income losses in addition to their out-of-pocket medical
expenses. Even among those with insurance, hospitalization (or the under-
lying medical problem that caused hospitalization) increased the risk of
bankruptcy by about a third, after controlling for a range of other observ-
able factors.®

Bankruptcy has been traditionally viewed as something of a failure, a
shameful stigmatized act, that someone is walking away from debts instead
of being responsible. Testifying before Congress in 1999, Federal Reserve
Chair Alan Greenspan bemoaned that “personal bankruptcies are soaring
because Americans have lost their sense of shame.”®! In the debate about the
true rate of medical bankruptcies, scholars have worried that in survey re-
search, individuals might be eager to claim that their bankruptcies have a
medical cause, and less likely to admit other causes, such as a gambling
problem. For that same reason, however, individuals who are blindsided by
huge medical problems might also feel less stigma in wiping away their debts,
since they may feel less responsible for the inevitable frailties of the human
body and the exorbitant costs charged in the American healthcare system.
Regardless, the sense of stigma associated with bankruptcy makes it a poor
mechanism for financing healthcare.

Bankruptcy is not the only way that a person cannot pay for purchases
made on credit. In 2017, accounting firm Ernst and Young performed an
analysis of debt collection in the United States.® It found that “health care
related debt (from hospitals and non-hospitals) is the leading debt category,
accounting for nearly 47% of all debt collected in the industry.” In contrast,
credit card and retail debt are together only 2.2% of the debt collected—
one-twentieth as much. Almost three-quarters of the total debt collected was
“bad debt,” consisting of receivables aged ninety days or more. “This debt
has typically been written off by the creditor as uncollectable and is then
turned over to third-party agencies for collection.” On average, these third
parties pay only 4.5 cents on the dollar in recognition of the low likelihood
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of actually collecting.®> Ex ante, rational patients might likewise discount
the likelihood of actually paying these debts.

Healthcare is a particularly odd domain to try to finance through credit
since it involves life and death. On average, each American will spend nearly
$160,000 on healthcare during the last three years of their life.84 It is not
uncommon to spend tens of thousands of dollars on a cancer treatment or a
heroic surgery, knowing that, at best, it may only buy a few extra months.
For insolvent patients—those left with fewer assets than liabilities—death
is like an automatic bankruptcy, wiping away the debts. (The same legal term,
“estate” is used in both bankruptcy and death.) And one doesn’t have to die
altogether destitute to get the benefit. Life insurance is paid out directly to
the beneficiary, not to the deceased person’s estate, where it might be accessed
by creditors. Similarly, retirement accounts (e.g., IRAs and 401Ks) can pass
directly to a named beneficiary, without going into the estate.

Even for patients dying with more assets than debts, death changes the
situation substantially. In many states, where the assets are held in joint ten-
ancy with a spouse, they are exempt from debt collection.®> Moreover,
thoughtful estate planning can use trusts and other vehicles to make this
protection even more broad and more secure. I am not aware of any research
studying how patients think about their cost exposure at the end of life, but
here again, the “out-of-pocket” metaphor is unlikely to be a complete
explanation.

Opverall, we have seen in this section that when large cost exposures drive
patients to use credit to finance their healthcare purchases it may well stim-
ulate spending, not unlike the moral hazard effects of insurance. It does so
largely because it dissociates the acts of buying and paying, not unlike

insurance.

DEBT

Debt is obviously just the flipside of credit. But in this section, I want to
explore how the particular mechanism of financing healthcare through debt
can have secondary effects on patients and the broader economy.

First, it is important to note that families have limited debt capacities,
which may not be sufficient to bear a substantial portion of their healthcare
costs. In 2016, 44% of American families held credit-card debt.8¢ Yet one-
fifth (20.8%) of families were considered credit constrained—“those who
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reported being denied credit in the past year, as well as those who did not
apply for credit for fear of being denied in the past year.” Generally, 13.5%
are currently late on their credit payments.

Medical expenses can be paid with credit cards or even home equity loans,
but in recent years a specialized product has emerged for the healthcare
market in particular. Physicians and other healthcare providers may find it
attractive to sell their services to patients who otherwise could not afford
them, but healthcare providers do not necessarily want to bear the risks and
costs of collection. CareCredit, a company with four million cardholders
from 175,000 doctors’ offices, explains to their physician-partners that the
credit plan they provide will “increase production by enabling more patients
the ability to accept, and immediately begin, recommended care without
having to decline, delay or compromise treatment because of insurance ben-
efits.”® Doctors need only peddle the credit plans in their offices.

Patients can be particularly vulnerable credit customers, however. In 2013,
GE Capital settled a complaint with the Consumer Financial Protection
Bureau and refunded $34 million in fees, to resolve allegations that medical
office staff placed patients in “financing plans” that appeared to be interest-
free, but in fact levied 27% interest annually after an introductory period.®®

The Effects of Debt on Access and Qutcomes

Although credit can facilitate otherwise unaffordable care in the short run,
it can ironically cause patients to forego needed care in the longer run. So-
ciologists Lucie Kalouvsa and Sarah Bogard surveyed nearly 1,000 people
in one state.®” They found that as people had more debt, and greater ratios
of debt to income or assets, patients were more likely to forego medical or
dental care, and this was true even after the researchers adjusted for socio-
economic and health characteristics. Credit-card and medical debt had such
effects, while housing, automobile, and student debt were not related to
debtors foregoing care.

Scholars studying patients at safety-net hospitals, which serve the poorest
Americans, have found that two-thirds of the patients were not only carrying
debts, but that it was affecting their seeking of subsequent care: “Ironically,
the reported consequences of this practice were delayed and deferred
treatment for 18.6% of respondents, preferential use of emergency de-
partment services by 10.4%, and going to a different provider for care
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where a diagnostic work-up and evaluation would need to be repeated by
24.5% of respondents.” The authors explain that “all of these scenarios in-
crease the cost of subsequent healthcare episodes, which ultimately will be
assumed by individual hospitals and providers, cost-shifted to full-pay pa-
tients, and result in unnecessary personal suffering and harm.”° The re-
searchers surprisingly found that medical debt had even greater effects on
the health-seeking behavior of those with insurance, perhaps because these
patients had more to lose. As the authors explain, medical debt creates a
range of negative secondary factors.

Chronic disease is one of the largest drivers of aggregate healthcare
spending, and good management can reduce those costs overall by helping
patients avoid nasty outcomes, such as heart surgery or amputation. One
team of researchers surveyed chronically ill patients, and their report in the
American Journal of Public Health found that 18% of the respondents had
cut back on medications that their physicians had prescribed due to cost
problems, and the likelihood of them doing so was directly correlated
with the size of their out-of-pocket cost exposure.”! Ultimately, for patients
with congestive heart disease, these sorts of problems can lead to a heart
attack (myocardial infarction). In a JAMA paper mentioned already, Ali
Rahimi and colleagues found that financial barriers to care were associ-
ated with worse recovery after acute myocardial infarction, more angina,
poorer quality of life, and higher risk of rehospitalization.”?

We see similar effects on kids” health. In an VEJM article, epidemiolo-
gist Michael Kogan’s research team studied children with private insurance
and found that a quarter of them were underinsured. Interestingly the pri-
vately insured population “did not differ significantly from the group of
children who were never insured with respect to delayed or forgone care, lack
of a medical home, [and] difficulty obtaining referrals.””> And these access
problems can impinge on health. In a paper in the journal Pediatrics, Donald
Oswald’s research team found that “children with special health care
needs who were underinsured had significantly poorer outcomes than did
children who were adequately insured.””*

Oncologists have taken a special interest in this problem and have coined
the term “financial toxicity.” In one study, researchers asked 254 insured
cancer patients at Duke Medical Center to keep personal cost diaries for four
months. Forty-two percent of the patients reported that, while they were
fighting for their lives, the financial burdens of care felt significant or
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catastrophic. The researchers found that, to cope with the financial bur-
dens, one in five patients took less than the prescribed amount of medi-
cation, and a quarter of respondents avoided filling some of their prescrip-
tions at all. Some skipped recommended tests or spread out chemotherapy
or clinic appointments. “To the extent that cost sharing is intended to boost
patient-directed decision making in health care and increase the value of
health care, these findings suggest a potential for unintended adverse con-
sequences that may result in higher downstream health care costs.””

I already mentioned the research in Washington State, showing that
cancer increases the risk of bankruptcy, which suggests that these patients
may not actually pay the costs of their healthcare. But suffering those debts
may be onerous nonetheless. In follow-up research in the Journal of Clinical
Oncology, Scott Ramsey and colleagues followed more than 250,000 cancer
patients and carefully matched each one who declared bankruptcy with other
similar patients who did not.”® The team discovered that the patients who
declared bankruptcy were actually 1.79 times more likely to die of their
cancers.

One might worry about reverse causality: perhaps the sickest patients were
more likely to declare bankruptcy, rather than bankruptcy propensity being
a marker of financial insecurity, which then causes mortality. To address this
concern, the research team limited their sample to patients who declared
bankruptcy when their cancers were still in earlier stages, so that the cause
would assuredly precede the effect. The bankruptcy rate remained unchanged
compared to the full sample. As a common sense mechanism for this causal
effect, the authors note a range of other research in which high out-of-pocket
costs are associated with patients being unable to stay on their chemotherapy
drugs.”” As Ramsey and colleagues conclude, “Severe financial distress re-
quiring bankruptcy protection after cancer diagnosis appears to be a risk
factor for mortality.””®

Mental Health

The experience of medical debt can itself be onerous, as it grows with ad-
ditional expenditures, interest, and fees, especially once payments begin to
be missed. Most (56%) of those insured but with medical bill problems “say
they’ve been contacted by a collection agency in the past year.”? Other work
has shown that taking on medical debt hurts credit scores and access to credit
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more generally, reducing options to meet other basic needs.!” In the Kaiser
Family Foundation survey, 44% of those with health insurance who carried
medical debt reported that it had a “major impact” on their family.!”" The
problems can drag on over time: almost half of those carrying medical debt
(46%) say the illness or injury that led to the bills occurred more than one
year ago. It can begin to feel oppressive, or the situation may feel precar-
ious. As one fifty-one-year-old mother of two explained, “We're all one
broken leg, one bad fall, or one case of pneumonia away from the house of
cards completely falling down.”10?

Given these dynamics, it should be unsurprising that carrying debt can
actually create or exacerbate mental health problems. The mechanisms of
this effect should be nearly obvious: it is stressful to receive dunning calls
and letters; it is stressful to make trade-offs between one basic need versus
another. Moreover, debt can feel oppressive and create a sense of hopeless-
ness, when it is out of proportion to an individual’s ability to pay. In the
study of 4,700 cancer patients mentioned above, two-thirds (64%) reported
being worried about having to pay large bills related to their cancer.!?

We see these effects in population studies. In one major study of 8,850
households in England, Scotland, and Wales, those in poverty were more
likely to have a mental disorder, but the effect disappeared when adjusted
for debt and when other sociodemographic variables were controlled. Debt
was the real driver of mental illness: “The more debts people had, the more
likely they were to have some form of mental disorder, even after adjustment
for income and other sociodemographic variables.”** And the number of
debts formed almost a linear relationship with the risk of mental illness,
which is precisely the sort of dose-response finding that supports causality.

Another study of nearly 9,000 young adult Americans found “that re-
porting high financial debt relative to available assets is associated with
higher perceived stress and depression, worse self-reported general health,
and higher diastolic blood pressure,” findings that persisted even after ap-
plying regression controls.!” Systematic reviews of the literature, covering
sixty-five individual studies, affirm what these individual studies have found:
debt is associated with poor mental and physical health, including obesity,
drug, and alcohol abuse; neurotic disorders; psychotic disorders; and even
suicide.!0¢

It is hard to infer causation from such observational research (especially
where there is a plausible story of reverse causation: i.e., mental health
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problems cause people to take on debt). Nonetheless, some research has
taken advantage of exogenous shocks, such as economic crises.'’” Even at a
national level, we can see economic insecurity affecting mental health, in-
cluding in deaths by suicide. Historically, we saw suicide rates spike during
the Great Depression, to its highest recorded rate ever, 150 per 1 million
annually.!”® Thus, we should not be surprised to see micro-level shocks to a
family—for example, a $10,000 bill for cancer—having similar effects.

Moreover, this link between debt and mental health is consistent with
one of the largest health insurance experiments, a remarkable project in
Oregon where individuals were randomly assigned to either have Medicaid
coverage or not. Although the researchers did not observe major health im-
provements due to public insurance coverage—in part because even unin-
sured individuals could get care in emergency rooms—they found a clear
benefit of insurance for mental health. In particular, Medicaid coverage in-
creased respondents’ self-reported mental health scores and it decreased the
probability of a positive screening for depression by about 30%, as it “nearly
eliminated catastrophic out-of-pocket medical expenditures” and dramati-
cally reduced the chance of a respondent taking on medical debt or bor-
rowing money to pay bills.'”” Because cost exposure is merely the partial
lack of insurance, we should expect similar effects here. Indeed, in one study
of patients with anxiety disorders, the researchers noted that the out-of-
pocket exposure was so large for patients with private insurance, that they
were similar to those who had no insurance at all.!"

It is ironic that a particular mechanism for financing healthcare—medical
debt—can actually cause more health problems, by impinging on mental
health in particular. Whether it is undermining adherence to care or causing
stress and anxiety, these disadvantages must be weighed against whatever
advantages cost exposure brings as a financing mechanism.

This chapter has suggested that, as we think about debt as a mechanism for
families to pay healthcare costs, the mechanism may have very different be-
havioral effects and health consequences than have been assumed for “out-
of-pocket” healthcare expenses more generally. This is especially clear when
cost exposure grows beyond the income and assets that patients can actu-
ally pay out of pocket, in a world where cost exposure is not so tailored. Re-
call from Chapter 2 that insurers use cost exposure to solve moral hazard.
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In one sense, however, we have seen that insurance and debt are just alter-
native ways to finance an expense, and both of these make the cost less sa-
lient at the point of healthcare consumption. Insurance works prospectively
to spread the costs of healthcare over multiple premium payments. If those
premiums are individually risk-adjusted for each payor, then the primary re-
distribution is intertemporal, to smooth the financial shock in one month
or year over many months or years. To the extent that the premiums are not
individually risk-adjusted, then insurance also works to spread the risk across
people, redistributing from the healthy to the sick. Debt also spreads costs
intertemporally, to the extent that the patient will herself pay, or interper-
sonally if the patient will default. Costs are spread either way, but we have
seen that debt has particular disadvantages, as it exacerbates financial fra-
gility, impinges on access to life-saving care, and creates anxiety and phys-
ical and mental health problems. In our design of a healthcare system, our
use of a large cost exposure as a financing and behavioral mechanism may
be counterproductive.
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CHAPTER 4

WHAT WE OWE

o far, we have seen that cost exposure may be a poorly motivated,

inept, and infeasible mechanism for health policy, but there is also
a normative element that cannot be overlooked. We start with an un-
reflective notion that your healthcare costs are your own responsibility,
but must now thematize it and grapple directly with the philosophical
question it presents. This chapter moves beyond implicit assessments
and brings to bear a broader perspective, including other normative
commitments, legal principles that embody those commitments, and
empirical facts about whether and how our health depends on ourselves
or others. Accordingly, we test ways of thinking about healthcare costs.
One notion is that they should be borne individually by those who
consume healthcare, or, the very least, costs should be borne individ-
ually by those who choose risky behaviors. As these approaches wither
under scrutiny, we turn to notions of democratic equality, which pro-
vide a thin but compelling basis for understanding a right to access
the decent minimum level of healthcare. This frame also allows us to
reject the facial equality that is routinely used in existing cost-exposure
mechanisms, as these forms unjustly and disproportionately impinge
access for poorer citizens. This normative approach to cost exposure pro-
vides a framework for the reforms that come next.
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PAY FOR YOUR OWN HEALTHCARE

In this chapter, I aim to bring a more philosophical approach to cost exposure
in an attempt to evaluate its appropriateness as a form of health policy. This
is an overtly normative endeavor: to not only describe, but also assess. Yet
cognitive science shows that we often start from snap judgments; only later
do we try to follow with post hoc rationalizations. This is the two-stage
model of first thinking fast, and only later, sometimes thinking slow.! Let’s
call out those starting points explicitly, so that they can be scrutinized.

Fortunately, we also have powers of reason and a wide range of concep-
tual resources to draw upon. I do not here provide or invoke a singular moral
foundation or comprehensive theory of justice from which we can derive an
optimal cost exposure policy. Instead, I suggest a method of synthesis from
many sources of facts and values. In this spirit, Bioethicist Daniel Callahan
has developed the notion of a “communitarian bioethics,” one that seeks “to
blend cultural judgment and personal judgment.”” The liberal political phi-
losopher John Rawls advanced the method of “reflective equilibrium,” which
synthesized our “everyday judgments” to be “in accordance” with our broader
principled commitments to a theory of justice.> Physician-lawyer David
Orentlicher has similarly argued for a back-and-forth between moral theory
and practical implementation.? In these synthetic ways, we can arrive at
moral judgments, rather than mere reactive intuitions.

Intuitive Starting Points

Relevant to cost exposure, there is such an intuitive, perhaps obvious, ap-
peal in the idea that every person should pay for his or her own self. No
less, every person should pay for her own plumber when the toilet clogs as
well as pay for her own automobile mechanic when the spark plugs need
replacing.

The point almost goes without saying as it adheres in the very pronouns
we use. How will Janet treat er cancer? Did you see that Arnold broke 4is
arm? | am sorry to hear that yox need a liver transplant. As Barack Obama
said, “We've got to have the American people doing something about #beir
own care.” Even when plural, it is the third person, their, rather than the
first person, our. But the point is clear—if it’s your problem, it’s your atten-
dant costs to fix the problem. As we think about allocating health costs
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according to some principle of justice, that would seemingly be a re-allocation,
from the seemingly natural baseline of individual responsibility.

Against these tendencies to isolate and individualize the costs, there are
clear evolutionary reasons to explain why humans would be inclined to care
about the well-being of others, in relationships of kinship, reciprocal ex-
change, or social solidarity more generally. Whether cooperating to hunt a
bison or sharing food in a time of famine, humans have thrived on such
reciprocal altruism. Even human toddlers register these inclinations to col-
laborate and cooperate to solve problems, which are not seen in other pri-
mates in the same ways.® We have the capacity to empathize and, even more
$0, to see a common problem and solve it together.

Yet illness might be an interesting exception. Evolutionary biologists have
explained why animals, including human animals, ostracize the ill, who not
only pose risks of contagion but also simply have less to offer in terms of
productive exchange. Thus, humans may well have developed a powerful
ability to look the other way.

Of course, such evolutionary-behavioral systems are crude, not calibrated
in the way that reason-based decisions can be, distinguishing real threats of
contagion and the possibility of immediate exchanges from scientific reality
and longer-term social policies.” As evolutionary psychologists Robert
Kurzban and Mark Leary explain, “Seemingly irrational decisions with re-
spect to knowledge that someone is infected with AIDS, or even cancer,
might be manifestations of the operation of these hypervigilant systems.”
In this context, false positives (shunning someone who is not in fact conta-
gious) are less dangerous than false negatives (failing to shun someone who
is contagious).

In the United States, physical disabilities and some illnesses such as
HIV/AIDS have been the subject of remarkable stigma, but the phenom-
enon may be more ubiquitous. Nursing scholar Janet Younger writes that
“ill people report that family and friends are attentive when illness begins,
but as it continues involvement dwindles to a few members of the imme-
diate family. Visible suffering typically causes friends and acquaintances
discomfort because obvious suffering rips away the public, sociable presen-
tation of self, making sociability problematic.” It is hard, emotional work
to bear another’s suffering, and it may also uncomfortably remind us of our
own vulnerability and ultimate mortality. Over time, we might well learn
that we are most comfortable if we keep the ill and the injured at arm’s length.
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As the sixteenth-century poet John Donne wrote, “As Sicknes is the greatest
misery, so the greatest misery of sicknes is solitude. . . . Solitude is a torment
which is not threatened in hell it selfe.”' Literature, history, and religion are
filled with such examples of spurning the ill. The biblical book of Leviticus,
for example, gives remarkably detailed instructions for how to detect and
then isolate those with skin disorders that were broadly conceived as “lep-
rosy.”!! Regardless of its basis, our stigmatization or even abandonment of
the sick and suffering can reinforce the notion that the costs of healthcare

are also their own responsibility.

Positive Law

As we think about cost-exposure policy, we can also draw from a range of
legal precepts to inform our considered judgments. The Universal Declara-
tion of Human Rights, which the United Nations adopted after the Second
World War in 1948, provides that “everyone has the right to a standard of
living adequate for the health and well-being of himself and of his family,
including . . . medical care and necessary social services.”!? If taken seriously,
the practical implications of such a right could place very heavy burdens on
wealthier societies and individuals to provide for healthcare in their own or
poorer countries. In a famous essay (as famous as any contemporary philo-
sophical essay can be), Peter Singer has argued for such a universal right,
on broadly utilitarian principles.!”” Ultimately, Singer argues that people
in affluent societies need to alter “the whole way we look at moral issues”
and reform “the way of life that has come to be taken for granted in our
society.”

There is a somewhat less radical notion that, at the very least, within the
nation-state there is a collective responsibility to provide healthcare for our
compatriots. Of the 191 countries in the United Nations, 38% of their con-
stitutions recognize such a right to medical care.® The UN Special Rappor-
teur for Health has embraced this institutional view, explaining that “the
right to health can be understood as the right to an effective and integrated
health system . . . accessible to all. Underpinned by the right to health, an
effective health system is a core social institution, no less than a court system
or a political system.”'® This approach presumes an underlying commitment
of fellow nationals to take care of health needs experienced by others.
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The United States has a rich body of law, which provides some material
for integration into our policy judgments. Concededly, in the United States
access to healthcare treatment has not been recognized as a freestanding right
under the Constitution. In the context of AIDS, for example, legal scholar
and bioethicist Roy Spece has reviewed a range of potential arguments
for litigating a claim that the poor have a right to treatment. Although the
Constitution protects interests in life, liberty, and property, all of which are
implicated by illness, these have typically been viewed only as negative rights,
protecting against government interference. Spece accordingly identifies this
as the most controversial of possible claims: “government must provide not
only subsistence but minimally adequate vital goods and services to those
who cannot afford them.”" To be sure, the foundational American legal texts
provide little support for that proposition.

Within the American legal canon, the notion of self-ownership is a core
commitment, which rests on a more fundamental conception of persons as
autonomous individuals. The word autonomous comes from the ancient
Greek roots for selfand law, meaning that persons give to themselves their
own law, or principles, or direction. In this sense, our bodies are personal,
not collective, because we choose how they move and who is allowed to touch
them, and under what circumstances. That same insight supports the basic
principle of consent—known in the contexts of medical treatment and
human subjects research, but also more generally in the laws of torts, con-
tracts, and crime—that others are not entitled to use our bodies unless we
say so.

This commitment to autonomy has special currency in today’s health
policy debates, especially in the United States, with its long tradition of in-
dividualism and market-based policymaking. As the health policy expert Bill
Sage explains, “Nearly all progressive impulses among American health
lawyers and policy makers over the past half century have sought to liberate
and empower the patient. Phrases used to express this desire include ‘patient
autonomy, ‘patients’ rights, ‘patient self-determination, [and] ‘patient pref-
erences.””'® We now have a national institute, created under federal law, for
“patient-centered outcomes research.”

Notwithstanding this deep American legal tradition of individualism,
there are instances in which the law makes others responsible for our illnesses
and injuries. American tort law imposes a responsibility on those who act
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unreasonably, and thereby cause harm to others, to pay up, compensating
their victims to make them whole. As Supreme Court Justice Oliver Wen-
dell Holmes long ago recognized, however, such liability is the exception
rather than the rule. “The general principle of our law is that loss from ac-
cident must lie where it falls. . . . The state might conceivably make itself a
mutual insurance company against accidents,” but as of his writing in 1881,
it assuredly had not.” This notion of compensation proves the rule of au-
tonomy and individual responsibility; it arises only where one has invaded
the independence of another, injuring her without her consent.
Accordingly, the risks that come along with living in the corporeal
world—from the stubbed toe or the broken arm to the heart attack or
cancer—are each person’s own problems, at least to the extent that one
can bear them. In this sense, health needs and health risks seem no dif-
ferent than other everyday needs and risks like food, housing, plumbing, or
transportation—we begin with the presumption of individual responsibility.
We respect persons by leaving their own welfare to their own protection.

The Social Phenomenon of lliness

Both our intuitive reactions and the extant legal tradition of the United States
seem to reinforce an individualism about healthcare costs. Can we conceive
a more profound challenge to that original framing that each person’s own
body is her own responsibility? Could one understand sickness as a social
burden in the first instance?

Biologically, it is not clear that health is best understood at the level of
the individual organism (or human person). This approach is most obvious
in the domain of infectious disease.

In the sixth century, the plague spread through Northern Africa and Eu-
rope, killing 50% to 60% of the population.?® In 1346, the plague returned,
killing one-third of the European population, and over the course of
130 years, it changed politics, art, religion, and economic development in
fascinating ways.”! For just one example, even today tourists can see a line
in the architecture of great European churches and cathedrals. Before the
plague, churches were begun in detailed decorative style, but they were fin-
ished during the plague (if at all) in the bulkier “perpendicular” style of the
later Middle Ages. Although still Gothic, these “simpler lines and masses of
the new perpendicular style” can be attributed to the “lack of skilled ma-
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sons and sculptors” and the “reduced expenditures” that came with the
stalling and reversal of economic development.*?

These diseases were a widespread and arguably collective problem. But
the story of solutions is even more revealing. Little was done in the Middle
Ages; the pandemic was left to run its course. But humankind had other
chances to learn how to fight disease. Each year in the early twentieth century,
smallpox afflicted 48,000 people, diphtheria struck 176,000, and polio
infected 16,000 in the United States alone.?? These illnesses infected the
U.S. population as a whole, putting everyone at tangible risk, and imposing
on virtually everyone an obligation to become vaccinated, once that tech-
nology became workable. At the time, eleven states had compulsory vacci-
nation laws, but they were challenged by resisters who claimed the liberty to
not have their bodies so invaded. In the landmark 1905 Supreme Court case
of Jacobson v. Massachusetts, Justice John Marshall Harlan upheld the man-
date as a form of collective action against the common enemy of disease.?*

In 1918, a pandemic flu infected 500 million people worldwide; in some
U.S. cities 30% of children did not survive to see their first birthday.”> Math-
ematicians and epidemiologists still study the 1918 global pandemic, and
they have found that each city had substantially different rates of death, sug-
gesting that any individual’s risk was affected by where the person was and
who was nearby. No vaccine was available, but public health interventions—
“including closure of schools and churches, banning of mass gatherings,
mandated mask wearing, case isolation, and disinfection / hygiene measures”™ —
also substantially reduced mortality, when introduced early and maintained
throughout the pandemic.?

A focus on individual illness or even healthcare would miss the point of
the collective action needed to solve such health problems. My health is af-
fected by your decision to vaccinate, but more fundamentally by your ability
to afford the vaccination, and by our public and private investments in re-
search to develop that vaccine, to test it, and to distribute it. Public health
interventions depend on collective action, typically through government.

Twentieth century American philosopher John Dewey argued that this
sort of causal interactivity is what creates “a public,” the objective basis for
common political action: “the essence of the consequences which call a public
into being is the fact that they expand beyond those directly engaged in pro-
ducing them.””” Economists call these phenomena “externalities,” and simi-
larly recognize that they are a primary basis for governmental intervention.
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The recognition of a common problem creates the possibility of collective
action to solve it, even if that means reconceiving and redistributing wealth
or risks that could otherwise be conceived individually.

I have suggested that our use of pronouns can reflect and reinforce our
notions of disease as a personal phenomenon of his, hers, mine, and yours.
In contrast, U.S. founding documents begin with “we” statements—“we
hold these truths to be self-evident . . .” and “we, the people, of the United
States.” Philosopher Wilfred Sellars wrote, “It is a conceptual fact that people
constitute a community, a we, by virtue of thinking of each other as one of us,
and by willing the common good, not under the species of benevolence—but
by willing it as one of us, or from a moral point of view.”?® In terms of grammar,
the “we” is in the first person, suggesting collectivity. But it is also in the nomi-
native case—the “we” has the potential to act, not merely to be acted upon
(“us”). In Continental (European) philosophy, there is a parallel, rich theory
of social solidarity, which reflects this same notion that your (health) prob-
lems and my (health) problems are our (health) problems.” Accordingly, on
this view, the costs of that healthcare should be borne collectively, with the
risks pooled in public or private insurance programs.

Infectious disease may seem to be a special case, since it can literally
spread from person to person. Nonetheless, noncommunicable diseases
somehow seem to spread through communities. In Japan and the United
Kingdom, for example, only about 5 people per 100,000 died in 2008 due
to diabetes mellitus; in the United States the rate was triple that, at more
than 15 per 100,000.%° In Japan, fewer than 10 per 100,000 died of neuro-
psychiatric conditions; in the United States the rate was more than quadruple
that, at nearly 40 per 100,000.%' Although the United States is near the worst
on every such indicator, stomach cancer is a bright spot as fewer than 5 in
100,000 Americans die of stomach cancer while the rate is just below 15 for
Portugal and just over 15 for Japan.> These patterns suggest that our na-
tionalities, or at least our geographic locations, can substantially affect our
health. Whether these differences are due to genetics, behavior, culture, eco-
nomics, diet, environment, or healthcare is a broader question.

Some of these variations could be due to differences in each country’s
healthcare system. However, much more may depend on the national cul-
tures, and the degree of economic inequality that is allowed to persist in each
country.
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In recent decades, scholars have become increasingly aware of the “social
determinants of health,” which are “the structural determinants and condi-
tions in which people are born, grow, live, work and age.”?® These include
education, which then affects our incomes, our neighborhoods, our habits,
and our ability to withstand potential health and financial problems. In one
comprehensive study, scholars compiled forty-seven high-quality research pa-
pers and performed a meta-analysis, finding that in one year “approximately
245,000 deaths in the United States in 2000 were attributable to low edu-
cation, 176,000 to racial segregation, 162,000 to low social support, 133,000
to individual-level poverty, 119,000 to income inequality, and 39,000 to area-
level poverty.”* Altogether, these causes explained more than one-third of
total deaths in the United States. Here again, these data challenge the no-
tion that a person’s illness is hers to bear alone.

And, of course, health is intergenerational. Our genes are passed down
from our parents. And to some degree our lifestyle and habits are passed
down as well. But our childhood environment is also critical. In research
published in 2018, for example, scholars found that nonsmokers who grew
up in households with smokers were later more likely to die of pulmonary
disease. Those who were exposed to secondhand smoke as adults were also
more likely to die of ischemic heart disease and stroke.®

Any person’s chance of falling ill is affected by larger questions of social
policy—how wealth is redistributed; how education is emphasized and
funded; how workplace safety is regulated; how levels of environmental
toxins are tolerated; how safe our roads are; how well trained the physicians,
nurses, and others are in the healthcare workforce; and how much we invest
in biomedical science. This recognition undermines the prima facie notion
that a person’s illness is her own problem and that she is obligated to pay
out-of-pocket.

PAY FOR YOUR CHOICES

The literature on social determinants of health is robust, but there are ques-
tions of causation versus mere association. People with lower incomes are
also more likely to smoke, drink, eat poorly, exercise less, and not adhere to
their healthcare prescriptions—all of which could be framed as individual
choices.?® Indeed, at an aggregate level, it is true that much of our health is
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driven by our own behaviors. Epidemiologist Farhad Islami and colleagues
looked at “potentially modifiable exposures,” such as “cigarette smoking;
secondhand smoke; excess body weight; alcohol intake; consumption of red
and processed meat; low consumption of fruits/ vegetables, dietary fiber, and
dietary calcium; physical inactivity; ultraviolet radiation; and 6 cancer-
associated infections.”” They found that 45% of cancer-related deaths were
“attributable” to these risk factors (while at the same time conceding that
causation could not be established given the current scientific record). More
generally, Steve Schroeder, a physician and former president of the Robert
Wood Johnson Foundation, has argued that 40% of all premature deaths
are attributable to behavioral patterns (alongside the 30% he attributes to
genetic disposition, 15% to social circumstances, 5% to environmental ex-
posures, and 10% to healthcare itself).>

Surely, people can be made to pay for the consequences of their own de-
cisions. This approach would suggest potentially broad or unlimited cost
exposure for those costs that arise from a person’s own choices. At first look,
it would seem that our entire lives are driven by our choices.

Personal Responsibility

Yascha Mounk has chronicled the way that “personal responsibility” has been
central to American political discourse, especially in the late twentieth and
twenty-first centuries.’” Ronald Reagan famously said that “it is time to
restore the American precept that each individual is accountable for his
actions.”* But liberals too began speaking in these terms as they reformed
the modern welfare state to make benefits conditional. Most notable was
the 1996 Personal Responsibility and Work Opportunity Reconciliation
Act, which fulfilled President Bill Clinton’s campaign promise to “end wel-
fare as we have come to know it.” The law dramatically reduced the number
of Americans receiving social welfare benefits, by requiring recipients to
work and imposing a lifetime limit on benefits.

In the 2017 debates over repealing the Affordable Care Act (ACA), the
idea was supercharged. One Republican leader suggested that poorer indi-
viduals lack healthcare coverage because they too often buy iPhones instead.”!
In 2017 the White House budget director said that we may want to cover
some healthcare costs as a society, but “that doesn’t mean we should take

care of the person who sits at home, eats poorly and gets diabetes.”*?
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This theory fits nicely with the concept of “moral hazard,” deployed by
economists (and discussed in Chapter 1). As a leading expert on insurance
law, Kenneth Abraham, has explained, it makes sense to pool the risks of
“unavoidable activities,” since the level of risk is exogenous to the choices of
individuals.*> For example, the Genetic Information Nondiscrimination Act
of 2008 prohibits group health plans and insurers from denying coverage
based on genetic risk, over which we have no control. If; in contrast, the risks
due to our choices were pooled, it would invite individuals to take more such
risks than would be optimal, since they can reap the benefits (e.g., the en-
joyment of smoking, or not wearing a motorcycle helmet) without bearing
all the costs (e.g., the subsequent healthcare bills).

There is a deep philosophical basis for this sort of thinking. Several prom-
inent philosophers have attempted to distinguish between bad outcomes
(such as illness) that result from “brute luck” (like a tornado striking a home),
whose costs should arguably be shared by a fair society, versus other bad out-
comes that come from individual choices and should therefore be borne
individually.

Philosopher Richard Arneson has synthesized the following thesis from
a range of these scholars: “it is the responsibility of society—all of us regarded
collectively—to alter the distribution of goods and evils that arises from the
jumble of lotteries that constitutes human life as we know it. . . . [TThe lucky
should transfer some or all of their gains . . . to the unlucky.”#* Unlike tort
law, which takes money from the wrongdoing defendant to compensate in-
jured plaintiffs, this approach would compensate persons for bad luck alone,
seeking to make them whole. The money would come from those who earned
it due to mere good luck, since that is not a basis for them claiming the fruits
as their own. Bug, to be sure, there is no such duty to transfer from the pru-
dent to the imprudent.

With regard to health in particular, philosopher Ronald Dworkin argues,
“If someone develops cancer in the course of a normal life, and there is no
particular decision to which we can point as a gamble risking the disease,
then we will say that he has suffered brute luck.”*> Compared to those who
still have their healthy bodies and all the enjoyments and capabilities that
go along with them, the burden of paying out-of-pocket for treatment would
seem only to compound the injustice of undeserved suffering and illness.

Contrasting the point about “cancer in the course of a normal life,”
Dworkin says, “But if he smoked cigarettes heavily then we may prefer to
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say that [the person who develops cancer] took an unsuccessful gamble,” and
thus should bear the losses himself.#¢ In the United States, as of 2010, 8.7%
of healthcare spending, which amounts to $170 billion per year, could be
attributed to smoking tobacco.”” One consequence of the choice to smoke is
that once cancer materializes, the patient must bear the costs of her own
healthcare. In this sense, luck egalitarianism creates only a contingent obli-
gation for a society to cover healthcare costs. It depends on whether the costs
were incurred due to brute luck, or what Dworkin calls “option luck.” The
latter sort of bad outcome is for individuals to bear themselves.

Some countries have formally rejected the idea that the right to access
treatment should be made conditional on personal responsibility. Sweden,
for example, passed a 1996 amendment to a healthcare law that explicitly
rejects the idea that priorities should be set based on whether a condition is
self-inflicted.*® Nonetheless, in a 2015 blind experiment, a random sample
of Swedish oncologists, pulmonologists, general physicians, and members of
the broad public were recruited to consider whether they would offer a novel,
expensive, and marginally life-saving treatment to a lung-cancer patient, and
the scenario was randomly manipulated so that the patient was either a
smoker or a nonsmoker. Across each of these subgroups of respondents, when
the patient was a smoker, they were much less likely to be offered the expen-
sive treatment.*’ Remarkably, respondents split on the question about whether
the patient was responsible for her own cancer, but regardless they were just
as likely to refuse her the expensive care. This sort of research shows how
deeply engrained these notions of personal responsibility may be—affecting
our judgments, even if not fully reconciled with our conscious notions of
responsibility.

The Challenge of Evaluation

Analytically, to decide whether any particular redistribution is appropriate,
luck egalitarianism requires two steps. First, one must determine who among
the society is in some meaningful way worse off than others. This function
divides the society into the haves and the have-nots. It is the relative differ-
ence between these persons that creates the potential for redistribution, on
this view. One might worry, as philosopher Elizabeth Anderson does, that this
way of slicing up a society is divisive and demeaning, as it emphasizes
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their material differences rather than their dignity in common solidarity.”
Ultimately, any theory of redistributive justice will somehow identify those
to whom resources should flow, but perhaps they can do so in more elegant
ways.

The second step for luck egalitarianism is perhaps more difficult: to judge
whether those inequalities are justifiable. Who among the have-nots is de-
serving of help, because they suffered bad luck (and who among the haves is
deserving of envy, because they enjoyed good luck). Those who were pru-
dent in their choices, but nonetheless unlucky, can claim a rightful re-
distribution. (There is a more profound problem, by the way. The luck
egalitarianism theory does not tell us whether the capacity to be prudent is
itself largely a result of the brute luck of our genetics, parenting, and other
environmental effects.)

These sorts of assessments are tricky. Here, the smoking example assumes
that the choice to smoke is not one that would be made in the “normal course
of life”—it is supposed to be aberrational and unreasonable. Perhaps smoking
is abnormal in the United States in 2019, but could the same be said during
the 1940s, when standard military rations included cigarettes and they were
glorified throughout the mass-media culture? Among men born between
1905 and 1929, nearly 80% would go on to be smokers during their life-
times.”! Interestingly, this figure is similar to the current rates of alcohol
use. Today, 86% of Americans have consumed alcohol, and more than half
have done so in the last year.” And we are reaching a scientific consensus
that there is no safe level of alcohol use, notwithstanding its normalcy. A
2018 study found that despite its sometime beneficial effects on health, al-
cohol is a leading risk factor for death and disability.”

The theorist can say that, regardless of the popularity of smoking (or
drinking), it is still an individual choice and that implies that others bear
no responsibility to subsidize the bad outcomes. But life is shot through with
innumerable banal choices that nonetheless affect cancer risk and many other
risks as well. Must I jog every day, or just three times a week? May I jog
outdoors, or must it be indoors on a treadmill to avoid the risk of being in-
jured in traffic? Or must I do a lower-impact sport, such as an elliptical ma-
chine? Am I responsible for my own cardiovascular disease if I do not drink
wine, or my own cancers, if I do? And how do I trade off all these mandates
against other goals, such as time spent with family, the need to earn a living,
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and the subjective experience of pleasure, which I may presumably reason-
ably pursue as well? If health insurance is only for he who hath not sinned,
it probably will cover no one at all.

Drinking and smoking are at least fairly discrete activities that one can
decide to partake or abstain. But they are not paradigmatic of the sorts of
ubiquitous behaviors—such as eating—which shape our health outcomes.
Consider obesity, a huge driver of health and health spending. Michelle
Mello explained that, “The notion that consumers make free choices about
eating . . . overlooks the ways in which the physical, food, and information
environments shape these decisions. For example, aggressive (and sometimes
misleading) marketing of junk foods, greater accessibility and lower price
of fast foods relative to more-healthy options in many communities, and
widespread public misunderstanding about appropriate portion size all chal-
lenge a model of rational cost-benefit decision making by informed con-
sumers.”>* It turns out that all sorts of government policies, from schooling
and food labeling to agricultural policies and even antitrust enforcement for
food producers, shape our diets. This reality explains why obesity rates vary
so wildly, country by country.

Recognizing these sorts of challenges, Rutgers philosopher Nir Eyal has
candidly modified the theory to make more explicit that he would only ex-
clude those guilty of “culpable” choices.”> He defines “culpable choices” as
those that are “free and at least somewhat morally wrong.”>® Yet even with
this clarification, we need a grounding for “moral wrongs.” Our paradigm
cases of moral wrongness involve harms to others, which finds little applica-
tion here. And it’s hard to reason by analogy, since the harm-to-others con-
text may be preoccupied by the precept that it’s wrong to cause harm withour
consent. When we stop to imagine whether it is morally wrong for an adult
to freely (consensually) increase a risk of harm to himself, we lack lodestars
to do that evaluation.

Although I find it persuasive, I must admit that I am embarrassed to make
this particular argument. It generally is not fair to blame a philosopher for
the fact that their theories create difficult line-drawing problems and require
wise judgment to put into application. This is true of every theory, not just
luck egalitarianism.

Here, however, for the purposes of thinking about concrete social policy
around health insurance, the problem is not pedantic. The core analytic dis-
tinction that luck egalitarianism is supposed to leverage just collapses under
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scrutiny. Wherever we draw the lines for the choices about smoking, ex-
ercise, wine, or donuts, we can be sure that, at some point, every person
will at least once commit a health sin that marginally raises the risk of
cancer. In this light, it is hard to know what to do with luck egalitarianism,
if not conclude that 7o risks should be shared, but even luck egalitarians do
not seem to endorse that conclusion. The other option is to use the insight
haphazardly—as politicians are wont to do—picking out convenient scape-
goats as a basis for refusing to comply with our social obligations.

Even though Americans are split by all sorts of disagreements, this sort
of governmental arbitrariness should be universally abhorrent. Anderson ar-
gues that it is not “the state’s business to pass judgment on the worth of the
qualities of citizens that they exercise or display in their private affairs.”’
Indeed, following economist and philosopher F. A. Hayek, I would further
worry that such an approach erodes the notion that there is a domain of “pri-
vate affairs” at all.’® Linking the ethos of “personal responsibility” to the
redistribution of risk through health insurance implicitly imposes the state’s
conception of how we should exercise that responsibility.

For these and other reasons, many, like Harvard philosopher Daniel
Wikler, have concluded that “personal responsibility for health deserves but
a peripheral role in health policy.”® Others, such as legal scholar Daniel
Markovits, have sought to save luck egalitarianism by denying that its policy
prescriptions must “precisely track responsibility.”®® Instead he invokes “hu-
manitarian considerations—which are triggered by absolute need and are
therefore invariant with respect to responsibility.”® In this way, luck egali-
tarianism can be saved, while it is resigned to a theoretical sandbox. For pre-
sent purposes, it does not answer the questions posed about who should
bear the costs of healthcare.

Epistemological Limits

Let’s dig further into Dworkin’s illustrative distinction between cancer “in
the normal course of life” and cancer caused by smoking. Even if we focus
on the paradigmatic smoker’s problem of lung cancer, it is still true that about
16,000 to 24,000 nonsmoking Americans also die each year from lung
cancer.®? Under luck egalitarianism, it is unproblematic for those nonsmokers
to claim a right to social support for their cancer costs, but their existence
also creates an epistemological problem for judging the smokers. We need
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to know the counterfactual for each individual. For any smoker who develops
lung cancer, we cannot know whether he or she may have been among the
unlucky Americans who may have succumbed to cancer even if they did not
smoke. To bar all smokers from enjoying full insurance for their lung can-
cers is overinclusive and thus unjust to a subset of them.

This is not to deny that smoking dramatically increases the risk of cancer;
it is instead to emphasize that we generally can only identify these effects
on the margin with aggregate data; we can identify increased risks, not in-
dividual causation. In tort litigation, this is the distinction between general
causation (that smoking can cause cancer) and specific causation (that
smoking caused one particular person’s cancer), which can be exceedingly
difficult and expensive to prove because of the multitude of individual risk
factors, not all of which are known scientifically. For this reason, the Su-
preme Court has not allowed such cases to be litigated as class actions: each
plaintiff and each defendant must fight it out in an individual jury trial, to
determine whether specific causation exists in the particular case.® I have
litigated similar cases, which can take a month-long trial, with a dozen ex-
pert witnesses from a range of fields, and millions of dollars of fees for at-
torneys and experts.

Symmetric to the case of unlucky non-smoking cancer patients is the fact
that, even among smokers, some will be lucky to not develop lung cancer.
Those who actually do get cancer are unlucky enough to have been born
with genetic dispositions that dramatically increase their risk compared to
other smokers, who will live to old age.®* How does the luck egalitarian in-
corporate this genetic factor? In the litigation around tobacco, courts have
wrestled with all these problems. “The class members were exposed to nico-
tine through different products, for different amounts of time, and over dif-
ferent time periods. Each class member’s knowledge about the effects of
smoking differs, and each plaintiff began smoking for different reasons. Each
of these factual differences impacts the application of legal rules such as cau-
sation, reliance, comparative fault, and other affirmative defenses.”®

As frustrating as this may be for figuring out how much a smoker owes
for his cancer treatment, in practical terms of policymaking, there is a much
simpler solution. Rather than trying to make individual determinations
about each cancer case once it materializes ex post, we can simply impose a
tax on tobacco ex ante, one that is proportionate to the additional risks caused
by consumption. Those tax revenues can then supplement insurance pre-
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miums or taxes for health programs, so at the point of healthcare consump-
tion nonsmokers, unlucky smokers, and lucky smokers can all access the
needed healthcare. Indeed, this is roughly the approach taken in the United
States—across state and federal taxes, about 44% of the cost of a pack of
cigarettes goes to taxes, some of which are paid into the healthcare system.®
To the extent that we want a more direct connection to healthcare costs, then
health insurance premiums can be adjusted for smokers, as the ACA allows.
If the inflated prices of the product and/or insurance also provide a rough
signal of the risks of the product to the consumer and society, as law pro-
fessor and judge Guido Calabresi has suggested, then they will also then
appropriately shape behavior ex ante.”” They do so while nonetheless pre-
serving the individual liberty to choose.

As we wrestle with the broader question about whether and to what extent
healthcare expenses should be borne collectively (through public or private
insurance) versus individually (through cost exposure), we have waded fairly
deeply into this notion of individual responsibility driven by individual
choice. We have seen, however, that this theory is normatively problematic
and impossible to apply in practice. The tobacco example shows the prob-
lems of trying to adjudicate individual responsibility ex posz, once a risk ma-
terializes. Cost-exposure policy should not be motivated by such theories of
moral desert. Instead, to the extent that we think a given choice presents an
unreasonable risk to the healthcare system, it should be appropriately taxed
ex ante.

PAY AS EQUAL CITIZENS

I have so far shown the difficulty of individualizing responsibility for health-
care costs, whether generally or on the basis of personal responsibility for
choices. But I have not yet given an affirmative account of why healthcare
expenses should be pooled and borne collectively. In Chapter 1, we saw why
rational individuals might well pay insurance premiums to spread across the
course of a year, or across the course of a lifetime, their risks of having large
expenses in any given period of time. And we saw that rational individuals
would pay premiums to pool funds, so that any contributor could access
healthcare that would be otherwise unaffordable. In addition to these pre-
miums, these arrangements could well include some cost exposures at the
point of consumption, as long as they were not so large to undermine the
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risk-spreading and access-guaranteeing functions that motivated the rational
buyers in the first place. But these sorts of arrangements could still exclude
some Americans, who are unable to afford to pay these costs, either in ad-
vance or at the point of consumption. How should we think about this het-
erogeneity in the ability to pay for and thus get access to healthcare?

Why We Share

In a large, diverse society like the United States, it is challenging to get con-
sensus on any particular economic policy, including access to healthcare.
Much must be left to public debate and electoral politics. But a wide range of
philosophical traditions have converged on the idea that such free debate
itself presumes that some basic human capacities will be assured for all the
debaters. The idea inheres in the very idea of being free and equal citizens.

Elizabeth Anderson develops this idea: “Democracy is here understood
as collective self-determination by means of open discussion among equals,
in accordance with rules acceptable to all.”® This thin notion of democracy
provides a neutral starting point on which people with various political ide-
ologies may nonetheless agree. In this sense, if nothing else, Americans
commit to treat each other as equals under the law. Of course, that impli-
cates civil liberties like voting and free expression, but it also includes the
preconditions for exercising those rights.

These general notions of democratic equality and fairness in distribution
do not yet tell us how healthcare costs should be allocated, but they give us
a frame for having that discussion. Philosopher Tom Christiano has simi-
larly argued that, even if we reasonably disagree about redistribution of
wealth more generally, it is necessary to provide all persons with “economic
minimum,” which includes access to healthcare, as a prerequisite to indi-
viduals being able to assert their civil liberties.®” We can tolerate radical dif-
ferences in welfare, but the very notion of democracy breaks down when
some of its members are so destitute, disabled, and desperate they are un-
able to function as equals in the society, asserting their interests through the
democratic processes.

Immanuel Kant famously argued that individuals are deserving of respect
because of their capacity for rationality, as the mere force of will, to decide
for oneself. Although animals and plants may also suffer, they do not de-
mand that same sort of respect as thinking things. The conception of demo-
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cratic equality is somewhat distinct, as it leverages the social fact of common
citizenship. That notion of the free citizen includes freedom from private ex-
ploitation and access to a broad range of opportunities, so that people have
some chance of actually doing what they want to do. As Anderson says, “The
same point applies to a society in which property is so unequally distributed
that some adults live in abject dependence on others, and so live at the mercy
of others. Societies that permit the creation of outcasts and subordinate
classes can be as repressive as any despotic regime.”””

In my view, this commitment can be seen as a very thin one, agreeable
from a broad range of political perspectives, even if some would go further
to achieve greater equality in outcomes. For example, civic republicanism is
focused not on achieving material equality, but on political liberty.”! From
this philosophical tradition, Phillip Pettit develops a similar point nonethe-
less, explaining that “Republican justice would require a rich infrastructure
for social life with developmental, institutional and material aspects. It would
argue for insuring people on social, medical and legal fronts.””* Access to
medical care protects people from fundamental vulnerabilities that would
undermine the “exercise of some of their basic liberties.””? The point here is
not just about respecting individual persons. As legal scholar Ganesh Sita-
raman has explained, this sort of broad-based material security is necessary
for self-governance of a free people; otherwise “the wealthy would also begin
to think that they are inherently better than the poor and they alone are
worthy of the right to govern,” and “without political redress from a self-
satisfied opulent elite, the people might turn to a demagogue who would
overthrow the government.”’

In a minimalist spirit, philosopher Allen Buchanan has attempted to de-
velop a libertarian case for basic welfare rights, observing that “poor nutri-
tion and lack of health care, compounded by the cultural deprivation and
inferior public education prevalent in inner cities and many rural areas, pro-
duce millions of ‘citizens’ who are illiterate, uninformed, and unable to
communicate effectively their own interests.””> In only the most trivial senses
can we say that the disabled and destitute beggar with untreated wounds is
securing the blessings of liberty, as a free and equal citizen. Much more than
a century ago, Fredrick Douglass manifested this same idea, writing that “no
man can be truly free whose liberty is dependent upon the thought, feeling
and action of others, and who has himself no means in his own hands for

guarding, protecting, defending and maintaining that liberty.””
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To be sure, there are more ambitious approaches, which do not seek merely
an overlapping consensus between liberals, libertarians, and civic republicans.
Aristotle spoke in terms of what would be necessary for humans to “fHourish,”
and contemporary philosophers like Martha Nussbaum have continued to
develop this notion.”” Nobel Prize-winning economist Amartya Sen has built
a larger theory that freedom is not merely valuable as the absence of govern-
mental restraing; it is instead concerned with the capabilities of people to do
and be what they have reason to value. In that light, “health is among the most
important conditions of human life and a critically significant constituent of
human capabilities which we have reason to value.”’® Similarly philosopher
Norm Daniels builds from the liberal theory of John Rawls, to emphasize the
importance of health because it can preserve the “normal functioning” of the
human species, allowing people to fully participate in all spheres of their social
lives—from education and work to arts and love.”

Even if we do not go so far, I think we can understand a decent minimum
of healthcare as a prerequisite to a free society of equal citizens. Nonetheless,
in practical terms it is complicated to say whether this or that treatment is
within the decent minimum. Does justice require that all persons be able to
access a $2 million dollar treatment, like the one recently approved by the
FDA?% Does it require access to patented drugs at all? The analysis could
quickly devolve into case-by-case casuistry.

As a starting point, one could rely on extant insurance contracts and
Medicare policies that define “medical necessity.” Harvard Professor Einer
Elhauge suggests that, “in rough approximation, the adequate care that so-
ciety should endeavor to provide to the poor equals the level of health care
actually purchased by the middle class of their society.”®" On this view, ab-
solute equality is not the primary criterion, because wealthier individuals are
free to buy more. And, notably, the actual entitlement granted to poorer
people floats over time and place, along with the median healthcare con-
sumers. Although this theory may seem stipulative, I think we will be hard
pressed to do any better in the task of putting into operation the demands
of democratic equality. It is at the very least grounded in the familiar.

Can Charity Suffice?

It is now common to see desperate patients using social media, like Twitter

and Facebook, and crowdfunding sites, like GoFundMe, to raise funds for
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medical care, which is either uncovered by insurance or covered with large
cost exposures.®? Indeed, the GoFundMe site alone claims that they have
over a quarter of a million medical campaigns per year, and have raised over
$650 million each year, in this healthcare category alone.®? A spokesman for
the company has said, “Every day on GoFundMe, we see the challenges
Americans face with the rising costs of a broken health-care system. Their
stories are often heartbreaking, and we strive to be a place where people in
need can find help and support.”34

As a mechanism for achieving democratic equality to a decent minimum
of healthcare, one obvious problem with crowdfunding is that the poorest
among us are also likely to have relatively impoverished social networks.
Really, “crowdfunding” is a fancy word for “begging,” and that is unlikely
to be a systematic solution to healthcare costs, in an era when they often
range into the six figures. It’s thus unsurprising that 90% of crowdfunding
pitches fail to reach their monetary goals.®

Even if begging for charity were sufficient to meet the needs of a decent
healthcare minimum for all persons, it is not a fair mechanism to impose
on fellow citizens. Anderson argues that democratic equality means that
“goods must be distributed according to principles and processes that ex-
press respect for all. People must not be required to grovel or demean them-
selves[.] The basis for people’s claims to distributed goods is that they are
equals, not inferiors, to others.”®® Similarly, Pettit argues against a policy for
meeting basic healthcare needs that would “depend on the goodwill of phi-
lanthropists,” because that would debase the claimants and leave them
vulnerable.®”

In his attempt to develop a libertarian notion of a decent healthcare min-
imum, Buchanan has argued that although we all have a duty to provide a
decent minimum of healthcare to our fellow citizens, effective charity is a
“public good,” in the technical sense of the term.®® A public good is some-
thing valuable—like fresh air or national security—that is nonexcludable,
meaning that providing it to one person effectively provides it to all. Public
goods are nonrivalrous, meaning that when one person enjoys the good, he
or she does not consume the value in a way that prevents others from en-
joying it as well. These features make it hard to impose the costs of producing
the good on any individual, without government intervention. Imagine one
person trying to secure environmental quality or trying to protect the United
States from terrorism. Similarly, when one person provides charity to help
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someone access expensive healthcare, other potential donors get the benefit
of the need being alleviated, without themselves contributing. Yet, through
charity alone, there is no way to charge those non-donors for the benefit they
enjoy.

Crowdfunding has also revealed the difficulty of targeting our beneficence
to those who really deserve it. As Jeremy Snyder and colleagues explain, sum-
marizing the crowdfunding literature, “Past cases have included cam-
paigners misusing donated funds by lying about their own illnesses, creating
fake campaigns for genuinely ill friends or relatives, and using funds for other
than the purpose promoted in their campaigns.”® Instead, an institutional
solution has greater hope of targeting help where it belongs.

Likewise, consider the difficulties that an individual faces when trying
to make charity effective to produce true access for the poorest fellow citi-
zens. Even if we all prefer to not see our fellow citizens dying on the street
of preventable illnesses, we might as well let the next person pay the cost of
saving him. Indeed, in the 1970s and 1980s, media reports highlighted the
dastardly practice of hospitals dumping patients on each other, each trying
to shift the burden of providing expensive, uncompensated healthcare to the
next hospital. At the time, some estimated that 250,000 patients per year
were shuttled from hospital to hospital, looking for one willing to take them
in.”” Some died along the way.

In 1985, Republican Senator Bob Dole sought to fix this problem and
“send a clear signal to the hospital community . . . that all Americans, re-
gardless of wealth or status, should know that a hospital will provide what
services it can when they are truly in physical distress.”" Accordingly, in 1986
Congress enacted the Emergency Treatment and Active Labor Act (EM-
TALA), which requires that all hospitals participating in Medicare that
have emergency departments screen and provide emergency treatment to all
patients, without regard for their ability to pay. The paradigmatic users of
this law are uninsured people, but the same dynamics can play out for
insured persons whose cost exposure is too high. EMTALA does not,
however, include a direct funding mechanism to pay for that care. None-
theless, Congress also created a Medicare payment adjustment for hospitals
that provide a “disproportionate share” of treatment for low-income pa-
tients. The ACA sought to reduce the need for these transfers by instead
moving toward universal health insurance.
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For present purposes, this history is useful just to illustrate Buchanan’s
point about the important role of the state in solving the collective action
problem for making charity effective; EMTALA is an example of the state
intervening to coordinate the provision of care to the poor. Arguably, however,
the right to a decent minimum implies more than emergency room care,
which is subsequently billed to the patient at tens of thousands of dollars,
driving the person into bankruptcy. Moreover, EMTALA does not directly
provide access to outpatient care, prescription drugs, rehabilitation services, or
a wide range of other necessary healthcare services. (In practice, however,
many hospitals provide some such care, charitably or because the ailing pa-
tient will just return to the emergency room later.) By creating an incentive for
people to get care in expensive emergency-room settings, EMTALA is, ironi-
cally, far from the most efficient way to satisfy our duties of beneficence.

Medicaid is instead a program that provides healthcare for the poorest
among us; it reimburses hospitals and other healthcare providers for the care
to the needs of fellow citizens, which we cannot refuse. And for the most
part, Medicaid does so with dignity, not requiring beneficiaries to debase
themselves by begging for healthcare at hospitals and clinics. To the con-
trary, Charles Silver and David Hyman have argued that Medicaid should
be replaced by a simple cash-transfer program, supposing that poor people
might be better off being able to choose how they spend the benefit (e.g., on
food or housing).”” Yet the healthcare needs will remain—people will show
up at hospitals needing cancer treatments and heart transplants. The law will
still require that the care be provided, and repeal seems both unlikely and
unjust.

Paying for the Decent Minimum

The foregoing has shown that a minimal notion of democratic equality pre-
supposes that there is something like a right to a decent minimum of health-
care access, which cost exposure should not impinge. And charity cannot
fill chat need.

Is it nonetheless fair to demand that people pay what they can, at the point
of consumption, and what would that mean in practice? As bioethicist Carla
Saenz has asked, what “amount of money” should we reasonably expect or
require “individuals to contribute toward their health insurance?”%?
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Economists have approached this question empirically, by simply looking
at how much people do in fact spend on healthcare or health insurance. If
people bought it, then ipso facto they could afford it. Although it reflects a
certain common sense, Saenz argues that this approach is impoverished. In
other moral domains, it would be laughable to answer a normative question
by mere behavioral observation (a problem that philosophers have long called
the “naturalistic fallacy”). We cannot use observed behavior to tell us how
much people should pay for their own healthcare, any more than we could
determine how often people should lie by observing how often people do in
fact lie. Affordability has a normative dimension.

Admittedly, the observation that people at a certain income level are
willing to voluntarily trade their money for health coverage reveals that
health coverage is more valuable to them than alternative uses of the same
money. Let’s call this “intrapersonal value.” In contrast, affordability asks a
larger question of redistribution across persons throughout the society—call
this “interpersonal justice.” Evidence of how a single person spends the money
she does in fact have cannot tell us whether our society should obviate the
need for such trades by subsidizing her health insurance coverage. This
becomes clear when we imagine profound tradeoffs—people paying for
healthcare only by going hungry or homeless, or degrading and debasing
themselves to make money.

Instead, Saenz argues for a “reasonable trade-oft” approach to thinking
about affordability. On this view, “the cost of health insurance [or cost-
sharing exposure] is not excessive if it can be borne without sacrificing
something of comparable value. If, on the contrary, individuals are required
to make unreasonable tradeoffs in order to pay for insurance [or exposed

costs), then the insurance is not affordable.”?*

People should not have to forgo
college, suffer foreclosure on their modest homes, or stop eating healthy
foods, to pay their medical bills. As such, Saenz provides a generalized sketch
of a modern state.

The “reasonable trade-oft” approach seems rather vacuous and difficult
to apply to any particular case. Elhauge has suggested a more fundamental
premise that underlies many such commitments: “An individual’s ability to
pay should . . . be irrelevant to determining that individual’s access to the
minimum of adequate care.”” Let’s call this the Irrelevance Proviso. Once

we determine that a given sort of healthcare should be accessible as part of
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the decent minimum, we cannot use wealth to discriminate between who
has access.

The Irrelevance Proviso fits nicely into the theory of democratic equality,
because we are familiar with other domains, such as voting, where wealth
should not be a relevant discriminator. In the 1966 case of Harper v. Virginia
Board of Elections, the Supreme Court confronted southern states’” use of poll
taxes to disenfranchise blacks. But the court initially framed the problem as
not one of race or even voting, but of affluence. “We conclude that a State
violates the Equal Protection Clause of the Fourteenth Amendment when-
ever it makes the affluence of the voter or payment of any fee an electoral
standard. Voter qualifications have no relation to wealth nor to paying or
not paying this or any other tax.””® Of course, the American political system
is far from perfect, as we know that wealth gives all sorts of other advan-
tages in the political process. But we can nonetheless see the point and borrow
the concept.

Similarly, we might say that “ability to walk up steps” should be irrelevant
to voting, going to school, or accessing healthcare in the United States. This
thesis would imply that polling places, schools, and healthcare facilities
need to be adjusted so that those unable to walk could access them just as
well as others. That is essentially what the Americans with Disabilities Act
has done, through the concept of universal design.

False Equality

Putting this criterion to work, I want to target one particular form of cost
exposure that stands in the way of achieving access to a decent minimum of
healthcare, which justice requires. As we saw in the Introduction, in the
employer-based health insurance market, which covers the vast majority of
nonelderly Americans, a typical plan might include a $1,000 deductible and
a $5,000 cap on cost exposure for each insured household. Such a scheme
equalizes exposure for all the patients within a plan. Actual payments in a
given year are not equalized, since the healthiest patients will pay no health-
care costs, the sicker patients will meet their deductible (paying say $1,000),
and the sickest will hit their cap (paying $5,000 out-of-pocket). But from
an ex ante perspective, where we lack individualized information, each person
has identical exposure to costs—enjoying the assurance that they will pay
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no more than $5,000 in the worst case. With this facial equality, health in-
surance can seem fair on this dimension.

Facial equality in cost exposure is ubiquitous and seemingly banal, not
unlike driving on the right side of the road or stopping for a red light. As Liam
Murphy and Thomas Nagel have noted, it is difficult to get normative traction
against such entrenched practices, which have “the appearance of natural
forms; their conventionality becomes invisible.””” To gain some analytical per-
spective, consider that other context where the norm is different—taxes.

A “head” rtax—also known as a per capita tax—is one where everyone
pays the same dollar amount, regardless of wealth or income. It has facial
equality as to the absolute value of the levy (say, $250). Per capita taxation
has not seen routine use in the developed world since the nineteenth century.
Still, there are disguised head taxes. Sales taxes on basic goods—Ilike
groceries—can function like a head tax, since they are imposed on the fixed
cost of being alive. For this reason, most states (all but fourteen) exempt
groceries from their sales taxes.”®

One interesting counterexample proves the rule: Margaret Thatcher’s im-
position of a head tax in Great Britain in 1989.” Property taxes had been
based on imputed rental income, which thus scaled decently well with ability
to pay and with notions of luck egalitarianism, since much of the land was
inherited. Instead, Thatcher thought a lump-sum head tax could be both
fairer and more efficient. In particular, Thatcher’s Conservatives were con-
cerned that many voters without landholdings avoided paying substantial
taxes altogether, and they thereby failed to consider the costs of local poli-
cies. Giving each person skin in the game could make local government more
effective.

The reform turned out to be a disaster. Most citizens experienced it as a
large tax hike, as the change redistributed the burdens of local government
from the wealthier to the poorer. More than 200,000 people showed up in
London to protest the reform, leading to some of the worst riots in British
history. Ultimately, the scandal engulfed the Thatcher administration and
she resigned in 1990. Every candidate campaigning to replace Thatcher
promised to repeal the tax, and when John Major was elected, he promptly
did so.

In contrast to a head tax, a “flat rate,” or “proportional” tax, is one where
everyone pays the same percentage of income; it has facial equality as to the
rate (say, 10%). Still, those with more income pay more taxes. Eight U.S.
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states and several countries employ flat taxes, and every few years there is
another proposal to implement such a reform at the federal level.*

The current U.S. federal income tax is progressive. Such a tax is paid as a
percentage of adjusted income, with several tiers of increasingly higher per-
centages, depending on income. In 2017, for example, a married couple filing
jointly with $18,650 of income paid 10%, but at the other end of the scale,
those earning more than $470,700 would pay 39.6% on earnings above that
level. (In practice, the progressive tax code is undermined by various exclu-
sions, deductions, and other loopholes that can allow some very wealthy in-
dividuals to pay at a lower rate than poorer individuals.)

For taxes, progressive scaling is eminently reasonable. As legal scholars
Joseph Bankman and Thomas Grifhith have explained the theory of “dimin-
ishing marginal utility of money,” higher incomes create more disposable
wealth.'”! Those with lower income must allocate more of it proportionally
to basic human needs. For this reason, among scholars, there is now broad
consensus that progressivity allocates the experienced burden of taxation
more equitably than a flat rate.!”? There is also a powerful argument that
wealthier individuals actually extract more value from public investments
in infrastructure, education, policing, courts protecting property rights, and
other trappings of modern government, compared to those at lower income
levels.

In this light, it should be astonishing that for healthcare cost exposure,
we have flipped the rule. Instead of progressivity being the norm, U.S.
employer-based plans are two steps away, using a facially-equal system that
is not even flat-scaled to income. Just like a head tax, U.S. employer-based
plans apply per capita cost-exposure schemes that are regressive in the sense
that poorer beneficiaries must pay a larger percentage of their incomes than
higher-paid beneficiaries.'® This is false equality.

Per capita cost exposure is even worse than per capita taxes, because it
also has a behavioral function. Cost exposure is specifically designed to re-
duce consumption of insured healthcare. As such, per capita cost exposure
not only inequitably distributes the burden of exposed healthcare spending,
but also inequitably distributes the benefits of insured health spending. It
stands as a barrier to the decent minimum of healthcare, just as a poll tax
stood as a barrier to voting.

As legal scholar Gregg Bloche explains, “Those who are less able and
willing to pay out of pocket, outside the hospital, receive less of the high-cost
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care that exceeds annual maxima and is therefore insured in full. These less
prosperous policyholders thus tap the insurance pool to a lesser degree.”*¢ In
short, a patient must spend more out-of-pocket to get the full benefits from
insurance. Similarly, physicians Stefie Woolhandler and David Himmel-
stein have called out the way in which insurance plans give wealthy
workers access to tummy tucks, but deny poorer workers access to basic
care.!” This concern about perverse redistribution would be trenchant even
if poorer beneficiaries were able to access a decent minimum of healthcare,
but richer beneficiaries drew even more actuarial value from the common
pool.

In fact, the evidence shows that when cost exposure is onerous, underin-
sured individuals behave as if they lack insurance altogether and thus fail to
extract the value from the shared insurance pool. More generally, we have
already seen the literature showing that underinsured children have the same
sorts of challenges accessing care as those who are uninsured and that after
heart attacks, underinsured patients have trouble getting follow-up care and
medication.!® Another study of individuals in high-deductible health plans
focused on emergency-room visits, and distinguished between appropriate
utilization for high-severity incidents and inappropriate utilization for low-
severity incidents. The study found that when patients are moved to high-
deductible health plans, poorer patients, but not richer patients, dramatically
reduce the amount of high-severity (appropriate) emergency care they con-
sumed.’” The same cost-exposure thresholds can have very different ef-
fects. As a result, we see high-income employees consuming more health-
care than their lower-paid counterparts.!®®

Beyond the poll tax already mentioned, the U.S. Supreme Court has rec-
ognized that a range of civil rights cannot be conditioned on the ability to
pay a user fee. In 1974, the Court held that states may not impose filing fees
on indigent candidates for public office, as these could deny access to the
ballot.'” In Mayer v. Chicago, the Supreme Court held that filing fees could
not be used to prevent petty criminal offenders from appealing their con-
victions."” In another case, the Supreme Court agreed with a litigant who
argued that “the size of her pocketbook should not be dispositive when ‘an
interest far more precious than a property right’ is at stake”—when a trial
court has terminated a parent’s rights, her inability to pay fees could not be
used to deny her access to the courts.""! The Supreme Court has neither rec-
ognized healthcare as a “fundamental right” like due process nor recog-
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nized poorer persons as a “protected class,” like racial or religious minori-
ties. Nonetheless, now that we have seen that the decent minimum
healthcare is itself “far more precious than a property right” and a necessary
component of democratic equality, it should seem objectionable to discrim-
inate on ability to pay.

This analysis shows the complexity of applying notions of democratic
equality. Since a simplistic facial equality in cost exposure can effectively
block poorer Americans from accessing the decent minimum of healthcare,
or make tragic trade-offs on the verge of bankruptcy if they do so, these cost-
exposure profiles contravene the notion of democratic equality. Instead, we
must pursue the sorts of reforms proposed in Chapter 5 or reject substantial
cost exposure, as I suggest in Chapter 6.

We have laid bare the basic intuitions that individuals should pay for their
own healthcare, and recognized the fatal problems with trying to distinguish
between the costs caused by responsible choices of those individuals, so we
could make them pay accordingly. We settled on an approach of democratic
equality as a basis for guaranteeing a decent minimum of healthcare. We
then found that a facial equality in cost exposures could contravene that
principle, undermining the prerequisites for participation in a free and equal
society, by conditioning access to a decent minimum on an irrelevant factor:
the ability to pay.
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CHAPTER 5

FIXES WE COULD TRY

any of the foregoing observations and analyses have suggested a

range of reforms to cost exposure, and it is now time to develop
them directly. First, though, we must consider the case for any inter-
vention at all, and this involves a review of market failures and behav-
ioral failures. In the next Chapter, I will ultimately argue that the
United States can and should eliminate substantial cost exposure; it is
a failed experiment driven by an ill-conceived ideology, which misun-
derstands the purpose of health insurance. But here, we first consider
several incremental reforms to understand how cost exposure could at
least be optimized to serve its goals while reducing harm. Specifically,
if the policy mechanism is to guide consumption behavior, healthcare
providers need to be much more transparent in their pricing and must
guide patients in making healthcare choices in light of their cost ex-
posures. If we want cost exposure to drive value in healthcare, it must
be so tailored, in contrast to its existing forms which indiscriminately
deter good and bad healthcare alike. To preserve the core function of
insurance to guarantee access to care, we must also scale cost expo-
sure to income, and for large healthcare expenses use partial indemni-
ties, a novel form of cost exposure.
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THE FALSE LURE OF LAISSEZ-FAIRE

“We believe it’s appropriate to put in place a system that gives every person
the financial feasibility to be able to purchase the coverage that they want
for themselves and for their family.” So said Tom Price, President Trump’s
first secretary of health and human services. The Republican physician went
on to say that people should choose how to insure themselves, not get “what
the government forces them to buy.”

Similarly, health economist Mark Pauly has advocated a hands-off ap-
proach to health insurance design. He argues that this position of “ag-
gressive neutrality” will allow people to choose “an appropriate level of
health and financial protection, balancing incentives to use care with in-
centives to provide financial protection.” Pauly suggests that people
should not be nudged toward health plans with high deductibles, nor
should they be nudged toward plans with lower or zero deductibles. Those
who prefer high deductibles can get lower premiums and vice versa—let
them choose.

This sort of hands-off approach (aka laissez-faire) reflects a standard
starting point for economic reasoning, inspired by Adam Smith’s notion that
the “invisible hand” of the market would aggregate individual rational
choices in a way that served overall welfare. Indeed, we can assume that
because consumers know their own situations and preferences best, laissez-
faire is sensible in a wide range of applications. In the grocery market, con-
sumers do not need the government’s help in deciding between spinach or
arugula (even if one has more iron, isn’t so bitter, and is less expensive t00).
Nor does government need to decide which television brand is right for
me. In these domains, at most we need government enforcement of basic
disclosure and safety standards of disclosure, and then get hands-off, so con-
sumers can decide for themselves.

Laissez-faire is a fair default rule; it’s the presumptively right approach to
any policy question. Consequently, before considering various reforms below,
one has a burden of proof as to why health insurance, and cost exposure in
particular, is different than groceries and vacations. Why not laissez-faire?
Why interfere with individual choices?
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Health Insurance Is Different

Insurance takes money from a common pool (built by premiums and/or
taxes) and redistributes the money to individuals who make claims on the
pool as their risks materialize. That claiming function allows for a sort of
opportunism in choosing the insurance plan, which does not exist in the
market for spinach or televisions.

Although insurance is designed to spread the risk that any of us could
fall ill and have large medical bills, that risk is not evenly distributed and is
not completely opaque. As law professor Tom Baker has explained, “High-
risk people tend to prefer more complete health insurance coverage, fewer
restrictions on their choice of doctors, and other plan features that make it
easier to consume more health care.”* This dynamic is known as “adverse
selection.” And the concern is more than theoretical. In fact, people with
chronic illnesses and other large bills tend to buy insurance plans with the
lowest cost exposures at the point of consumption.” Meanwhile, those who
predict that they will have less risk are fine with higher out-of-pocket expo-
sures, because they know that it is unlikely that they will really suffer those
high costs. They will happily take lower premiums in exchange for a risk
that they know is largely theoretical.

This choice-based approach exploits each individual’s private information
about her own risk, and as health policy experts explain, it thereby “subdi-
vides the population into discrete risk categories, which may adversely af-
fect the future stability of the insurance plan options.”® If all the sickest people
are stuck in their own risk pool, then the premium costs of that pool will
become so expensive that individuals are no longer able to afford insurance
coverage at all.

This same logic explains why even market-oriented health insurance re-
forms (like the Heritage Foundation proposal, which later became Repub-
lican Mitt Romney’s signature reform in Massachusetts and the model for
Obamacare) have included a mandate for all persons to buy health insur-
ance. If people only sign up for health insurance once their risk materializes
(like homeowners buying insurance after the fire), premiums would be
astronomical.

Legal scholar Russell Korobkin has noted that the market for health in-
surance is odd, because “the seller does not wish to retain some of its cus-
tomers,” namely those who are likely to have the highest costs.” Insurers have
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nonetheless had only limited abilities to discriminate against the sickest in-
dividuals, because that information was in the hands of the patients. And
the Affordable Care Act (ACA) prohibited them from asking about preex-
isting conditions and then discriminating on that basis. However, cost ex-
posure can be used to force patients to reveal that information.

We normally think that markets work well when consumers can vote with
their feet. That is how bad products get run out of the market. For example,
if a car has a propensity to explode when struck from behind, and people learn
that it is not crashworthy, they will wisely stop buying that car. The carmaker
is then incentivized to fix the problem. In theory, government needs only
to ensure that the safety information is known to buyers, and the problem
fixes itself.

Here, however, health insurers can make a bad product, with onerous cost
exposures that drive people into financial devastation and undermine their
need to access care, and if the sickest people vote with their feet, all the better.
Specifically, the insurer is delighted if the costliest patients avoid their health
insurance plans or, even better, pay premiums but drop out of the plan after
a risk materializes. For example, if AIDS patients are expensive risks for an
insurance company, then a company should put exceedingly high copay-
ments on all the AIDS drugs.® No rational AIDS patient would select or
keep such a plan. As law professor Matt Lawrence explains, “We should not
expect the threat of exit by enrollees who have negative experiences with their
health insurance plan” to cause health insurers to improve their products.’
If the sickest leave, all the better!

If this approach is available to one company, then their competitors would
be silly to not embrace it as well. Ultimately then, AIDS patients (and others
with expensive illnesses) will have no real choice of cost-exposure plans,
because no company wants to be the chump holding all the risk, which other
companies have sloughed off.

Rational Actors and Irrational Choices

I am not meaning to demonize insurance companies; we should expect
people to behave rationally according to the incentives that the policy do-
main has established for them. But, under the laissez-faire approach, no
single insurer has an interest in setting a cost-exposure policy that is sen-
sible from a broad social point of view. Instead, they rationally compete to
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try to avoid insuring those who need insurance the most, and cost-exposure
plans are one mechanism for doing so. In cases like this, legal scholars iden-
tify a “market failure”—it’s the exceptional situation where unrestrained
competition fails to produce socially acceptable outcomes, and some sort of
governmental intervention is required.

One solution is to sell health insurance with a given cost exposure profile
to a broad group, clustered together for nonhealth reasons. The United States
has relied on large employers to perform this pooling function, covering
everyone who works for the company, regardless of their health status. And
they have generally embraced this idea that insurance is a group benefit. The
law reinforces this norm, prohibiting individual risk rating according to each
person’s health.!

Even aside from this adverse selection problem, there are a range of other
reasons for why individual choice is problematic for health insurers. Insurance
contracts are very complex financial instruments, which require a certain so-
phistication (not unlike the choice of healthcare treatments themselves,
where we have established physicians as gatekeepers). In one study of a rep-
resentative sample of adults with employer health insurance, George
Loewenstein and colleagues first asked respondents yes-or-no questions about
whether they understood each of four basic components of traditional health
insurance design. Then the team provided a multiple-choice question for each
component to measure actual comprehension. As it happened, people were
highly confident about their understanding of copays, deductibles, and max-
imum out-of-pocket costs (more than 90% saying so), but only 57% said
that they understood coinsurance. But the reality was worse. “Respondents’
actual understanding of concepts was lower than perceived understanding,
ranging from a high of 78% for deductibles to a low of 34% for coinsurance.
Only 14% of respondents answered all four questions correctly,” even though
they were multiple-choice questions, which allowed guessing."

Loewenstein’s team asked additional questions, which would require pa-
tients to actually estimate the cost of a course of treatment under a given
health insurance plan. “Only 11% of respondents gave the correct response
to a relatively simple fill-in-the-blank question about the cost of a 4-day hos-
pital stay,” and only 14% came within plus or minus $1,000 of the correct
number."? This research presents a challenge to the affirmative case for cost
exposure—alfter all, how are patients supposed to make an intelligent deci-
sion about going to the hospital if they cannot even discern its marginal costs
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to them?—but it also presents a challenge to the laissez-faire notion that
people should choose their own health insurance plans, selecting the appro-
priate level of risk ex ante.

Individuals also suffer from various cognitive biases, which are especially
significant in the domain of predicting future risks. People tend to be opti-
mistic, not just as a friendly characteristic, but by actually underestimating
their risk of experiencing health problems that can produce large costs. Yale
law professor and economist Christine Jolls calls this an “amazingly robust
finding,” because it has been demonstrated in so many different social sci-
ence contexts.”? In one typical research study, 100 undergraduates were asked
to rate their susceptibility to forty-five different health risks, such as alco-
holism, diabetes, and glaucoma, as being above or below their average stu-
dent. On average, the students thought their risk was well below average.t
Similarly, a large body of work has shown that people have fairly accurate
understandings of the aggregate risk of traffic accidents, but “they tend to
believe that these aggregate estimates of risk do not apply to them person-
ally. Most drivers consider themselves to be safer, more skillful, and less likely
to be involved in an accident than the average driver.”" These sorts of sys-
tematic biases would predictably cause individuals to purchase health insur-
ance with greater cost exposure than they might in fact need or prefer, if
they estimated their own risk accurately.

The paradigm case for health insurance is to avoid catastrophic risks, not
unlike the risks of losing one’s home to a natural disaster. In classic research,
Howard Kunreuther and Paul Slovic interviewed more than 3,000 home-
owners in flood and earthquake zones and found that, in fact, individuals
seemed to have a “disinclination to worry about low-probability hazards,”
which may nonetheless be catastrophic.’® In follow-up laboratory experi-
ments, the researchers found that, even where insurance was deeply
subsidized—making it a clearly rational purchase—many homeowners still
declined. Instead, people seemed to focus their insurance purchases on high-
probability, low-loss hazards, precisely the opposite of what economic
theory would predict. Not only do we have trouble estimating how much
that hospital visit will cost us out-of-pocket, but we also seem to ignore the
chance that it will happen to us at all.

In contrast to the low-probability events that insurance is designed to pro-
tect against, the premium payment may seem much more salient to an in-
surance buyer, since it comes with 100% probability. Indeed, some research
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suggests that many insurers just go for the lowest premium plan, regardless
of its actuarial value.”” The premium “price is simple to evaluate, while other
characteristics such as deductible and coinsurance are harder to evaluate and
trade off against each other.”®

Why Laissez-Faire Doesn’t Work

Even aside from these market failures and decisional failures, more gener-
ally, the laissez-faire approach to insurance design is unrealistic for several
reasons. First, in many ways the cow is already out of the barn. Federal and
state policies have created so many tax incentives, health insurance coverage
mandates, and implicit redistributions that it is hard to imagine, much less
construct, an Archimedean point from which an insurance consumer could
choose her health insurance plan. Even aside from these government inter-
ventions in the market, healthcare decisions are often mediated by various
agents, such as employers purchasing health insurance and doctors recom-
mending and providing healthcare. Some of the following recommendations
are addressed not only to government but also to these adjunct decision
makers, working with and for individual consumers.

Second, as we have seen, there are externalities. When a patient declines
valuable healthcare (for instance, failing to take her drugs) because of an
onerous cost exposure, she may well return and consume more expensive
healthcare later (such as heart surgery), which imposes costs on others in the
same insurance pool. Or the patient might by then have changed jobs, or
gone on to Medicare, where the increased costs of a poorly designed insur-
ance policy are borne by others. Or, if she consumes healthcare with onerous
cost exposures, she may well find herself in bankruptcy or foreclosure, which
then imposes those costs on her creditors and other debtors, who pay higher
interest rates or higher prices as the costs are shifted. Even more, Lawrence
argues that the convoluted billing schemes prevalent in the United States
are themselves an externality, imposing costs on the healthcare providers who
must wrangle with not only the insurers but patients-as-payors too.”

Third, as we have seen, there is a normative concern. When we see fellow
citizens going without healthcare, or getting bankrupted by its expenses, it
strikes us somewhat differently than when we see someone make a poor choice
between one television or another. Indeed, Chapter 4 showed that we have not
only felt obligations, but also normatively justified obligations to ensure a de-
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cent minimum of healthcare access for our fellow citizens. For this reason, we
see the allocation of social resources toward healthcare as a question for demo-
cratic policymaking, not merely one of individual rational behavior.
Altogether then, we can set aside the laissez-faire approach to health in-
surance design. We have seen no shortage of reasons why we cannot rely on
a simplistic notion of the invisible hand in this domain. But the particular
mechanisms for intervention remain open. Lawrence has compellingly ar-
gued that we should create macro-level incentives for insurers to manage and
reduce the problems caused by cost exposure, and then allow insurers to in-
novate various mechanisms to meet those targets.”’ Some key mechanisms
will be the ones proposed here, such as scaling to value or scaling to income,
or perhaps even split indemnities. Alternatively, it may be appropriate for
governments and insurance buyers, such as employers, to simply mandate
these reforms more directly. This approach will be most obvious where
poorly tailored mandates already exist, such as the mandate for coverage
of preventative health services without cost exposure or the mandate for a
cap on annual cost exposure. Those current policies just need to be revised.
Nonetheless, I will ultimately argue that these sorts of policy tinkerings are
unlikely to sufficiently solve the problems that ail cost exposure. A more
straightforward path will be to pivot away from cost exposure altogether.

COST TRANSPARENCY AND GUIDANCE

Anthropologist Howard Stein has described a “taboo in ofhicial American
health culture: namely, a prohibition upon allowing the physician to appear
concerned with financial matters.” Perhaps connecting back to the ancient
traditions of spiritual healers, physicians discussing money seems to violate
“the sacred by the profane.”! We see these sentiments echoed in the journal
Oncology, with physicians writing that “many see the patient-physician rela-
tionship as a sacred space where discussions of money are unwelcome.
Talking about finances seems to challenge the identity of the physician as
compassionate caregiver, whose only responsibility is to provide the best pos-
sible care.”*

Yet, if cost exposure will remain a primary part of the U.S. health system,
physicians and healthcare providers have to do better at informing patients
about those costs and guiding healthcare decisions in light of those costs.
As physician-journalist Elisabeth Rosenthal concludes, “It should be
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considered a doctor’s obligation to provide you with financial informa-
tion.”?> But we have to find a legal mechanism to make that obligation real.
For this point I want to leverage the existing common law of informed
consent and medical malpractice in provocative ways. Fundamentally, a
provider’s failure to communicate such information can undermine validity
of informed consent, and the lack of guidance can cause patients to get
healthcare that is inappropriate for them and thus outside the standard
of care.

Collections and Consent

As an example of the problem, let’s revisit one of the worst practices that
leaves patients exposed to exorbitant medical bills—"“drive-by doctoring.”
Rosenthal has told the story of one case, in which a patient planning a sur-
gery had carefully chosen a surgeon and a hospital, both of which were in
his insurer’s network. Once he was put under anesthesia, a second surgeon
came to assist.* This stranger later sent the patient a six-figure bill, expecting
to be paid on top of the negotiated rates charged by the hospital and pri-
mary surgeon. For first-year law students, this fact pattern would present ob-
vious issues of contract law. Agreement is the hallmark of any contract, and
it seems to be lacking in this case. If the patient has not made an agreement
with this assisting surgeon, the patient has no duty to pay these rates. Alter-
natively, we might consider this a form of “quasi-contract,” which also can
impose an obligation to pay, but it seems unlikely that this patient would
have agreed to these rates or agreed to undergo the procedure on these terms,
if the assistant surgeon’s fees had been disclosed in advance.

In one of my first legal cases, I worked on a team representing thousands
of patients who were suing their hospitals, challenging the exorbitant prices
charged. This case was one instance in a wave of nationwide litigation. We
initially asserted that these nonprofit hospitals were violating their duties
under federal tax laws and state charity regulations, but those provisions gen-
erally do not allow private citizens to enforce them. So we also argued that
the patients had not specifically agreed to the prices charged. Although many
of them had signed a sheaf of paperwork when they entered the hospital,
including a line promising to pay for all necessary care, no prices were
listed. Thus, we reasoned that the hospitals could only demand reasonable
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reimbursement under these “open-price” contracts. They could not just make
up whatever ridiculous numbers they wanted to collect.

That litigation had a few notable wins, when several hospital systems
agreed to adopt explicit charity care policies and stop some of the more egre-
gious practices. Some of these reforms in how hospitals would provide a
“community benefit” later became part of the ACA.

Overall, however, this litigation often failed to get recourse for patients.
Courts rejected our efforts to amass hundreds of patients into the same
case, so we could invest the time and money to go up against the multibillion-
dollar enterprises that are modern hospitals.? Instead, courts held that pa-
tients would have the burden to prove the unreasonableness of each item on
each medical bill, and they had to do so individually—each one hiring at-
torneys, recruiting expert witnesses, and gathering data to compare the prices
charged by their healthcare provider versus other competitors. Ironically,
these patients would have to spend tens of thousands of dollars to pay ex-
perts and lawyers in order to challenge the inflated bills charged by their
healthcare providers. Although each patient had thousands of dollars at stake,
an amount that was devastating for many of them, it was not enough to jus-
tify the tens of thousands of dollars of legal bills necessary to challenge
those prices. The courts’ refusal to aggregate the litigation left many con-
sumers without an effective recourse to challenge their unreasonable bills.

The courts also invoked the fact that the hospitals did maintain a price
list, known as the “chargemaster,” which the patient could have theoreti-
cally requested. Thus, the courts refused to even consider whether the charged
prices were in fact reasonable.?®

Still, it is possible for patients to proceed alone. One father, Jeffrey Fox,
reached out to me years later, to share his story of how he successfully chal-
lenged his son’s medical bills. First, he paid off the charges, so that the healthcare
provider would not start collections and report the bad debt. That way
Mr. Fox protected his credit rating. He then sued in small claims court to
demand a refund of what he had paid. Fortunately, the healthcare provider
did not show up in court, so Mr. Fox just explained the basics of the open-
price contract theory, which every judge has learned in law school. The judge
gave Mr. Fox a default judgment, and he eventually received a refund from
his son’s healthcare provider, paying him the difference between the actual
charges and what the judge determined would have been reasonable.
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Mr. Fox protected his credit rating by paying first and then going to court.
More commonly, a patient simply does not (and often cannot) pay, and after
ninety days or so, the healthcare provider refers the debt to a collection agency
or sells it outright. After trying phone calls and letters to extract a payment,
the collector typically goes to court for a judgment, to garnish wages or seize
assets. I would suggest that courts begin requiring healthcare providers to
show not just that there was a contract (which debt buyers are often unable
to do), but also that the prices charged are in fact reasonable. The burden
should be on the party claiming a given rate and seeking a recovery. And, if
courts push this point, it will also cause healthcare providers to try harder
in the first place to disclose real prices and get patient consent.

Aside from contract law, exorbitant prices also raise questions about the
professionalism of physicians. The law gives great deference to physicians as
a learned profession, and it delegates to them substantial power to make
healthcare decisions for vulnerable patients. But that trust depends on the
profession, to some extent, regulating itself. Consider other professions, such
as lawyers, which also have extraordinary powers, to initiate expensive legal
proceedings against fellow citizens. One of the very first provisions in the
American Bar Association’s Model Rules of Professional Conduct, which
most states have adopted nearly verbatim, is that “a lawyer shall not make
an agreement for, charge, or collect an unreasonable fee.””” This provision
has teeth; courts often reduce the amount of fees charged by attorneys and
sometimes discipline attorneys for demanding too much.

For physicians, there are ethics opinions saying much the same thing, but
it is not clear that such rules are ever actually applied by the courts or by
medical boards that are in charge of physician discipline.”® Of course, these
boards are largely run by the physicians themselves. As law professor Nadia
Sawicki has articulated, “One of the most prominent criticisms of the med-
ical profession in the 20th century has been that it is self-protective, mo-
nopolistic, and more attuned to the economic security of its members than
to the welfare of the public at large.””

But the difference is not just in the enforcement. The rules regulating at-
torneys specifically require that they disclose any fees to be charged, so the
client can make a decision about whether and how to proceed.*® For physi-
cians, there is no comparable mandate in their professional code. And phy-
sicians have historically not been very forthcoming with information for
patients.
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Instead, the more general doctrine of informed consent must be bent to
these purposes. The law has long required that physicians must get the
consent of patients before touching them, and that consent must include
any information that is “material” to the patient’s decision. A physician
that instead proceeds to provide healthcare is thereby committing mal-
practice, battery, or even fraud.” This law exists as a counter to what Jay
Katz, a physician and Yale law school professor, has called a “history of
silence,” or really a history of manipulation, where physicians would
“shape the disclosure process so that patients will comply with their
recommendations.”??

Of course, patients can always ask about costs, or anything else, and they
can decline treatment if they do not get satistying answers. However, the
legal doctrine of informed consent is not just about fraud—giving false an-
swers to explicit patient questions. Instead, informed consent is an affirma-
tive duty, obligating the physician to provide all “material” information, even
if not explicitly asked. The burden of securing consent before touching is on
the physician, and the doctrine requires informed consent.

As the law of informed consent has developed over the last century, it has
primarily focused on the risks of the proposed treatment itself. Deciding
what to disclose itself requires professional judgment to evaluate the magni-
tude of the risk, the frequency of its occurrence, and the viability of alterna-
tive therapeutic measures—all in light of a patient’s capacity to receive and
understand the information.

Some case law suggests that only “medical” or “health-related” risks and
benefits are material to the treatment choice. For example, in one California
Supreme Court case, the widow of a cancer patient sought to preserve a jury
verdict that had ruled in her favor, finding that the physician was negligent
in failing to inform her husband that, even if he underwent chemotherapy
treatment, his life expectancy was very low. Had the husband and wife
known that death was imminent, they could have made appropriate fi-
nancial arrangements. The court overturned the jury verdict, writing
“that the Court of Appeal erred in suggesting . . . that under the doctrine of
informed consent, a physician is under a duty to disclose information mate-
rial to the patient’s nonmedical interests.”* The court went on to reiterate a
prior decision that a “physician is not the patient’s financial adviser.”

If U.S. policy is going to continue to impose substantial healthcare costs
on patients, then this view must change. How can patients intelligently
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perform the cost-control function that cost exposure assigns to them if
their primary advisors simply shrug?

Indeed, some courts are embracing a more capacious notion of materi-
ality. In the landmark case of Canterbury v. Spence, the Federal Court of
Appeals in the District of Columbia defined “material risks” as those risks a
reasonable person in the patient’s position would be likely to consider sig-
nificant.’* Since then we have seen courts requiring various nonmedical dis-
closures, including personal or economic information that may influence
their judgment.®

So we can conceive materiality in a broader way, but it still does not es-
tablish that costs are a material factor in the informed-consent process. With
coauthors, I have previously argued that a causal notion of materiality is
helpful: information is material if it is likely to change the decision of a sub-
stantial number of patients.’® We suggested and piloted an empirical
method for shedding light on that question, with a randomized survey vi-
gnette experiment, where we manipulate the presence or absence of the in-
formation in question. If substantially fewer people agree to the treatment
after learning the information, that suggests that the information was ma-
terial, and failure to disclose it undermined informed consent.

In this domain, I do not think that such a tailored experiment is neces-
sary, because decades of research reviewed in Chapter 1 shows that cost ex-
posure changes patients’ healthcare behavior. If the cost of the care they
were consuming was immaterial, then we would see patients blithely con-
suming healthcare regardless of their cost exposure.

Other states follow a “reasonable physician” or “customary practice” stan-
dard for liability. Law professor Thaddeus Mason Pope notes an increasingly
common practice of physicians discussing costs with patients, and guide-
lines from the Institute of Medicine and professional societies suggesting they
do so. All this amounts to an inchoate custom to discuss costs. Thus, “Because
the professional custom is to discuss costs, physicians have a legal duty to
discuss costs.”’

And this shouldn’t be surprising to healthcare providers. Can you imagine
if you dropped off your car for an oil change, and when you picked it up an
hour later and start to pay the agreed-upon bill, they said, “Oh, yeah, you
also owe our buddy $10,000 because we decided to bring him in to help.”

Drive-by doctoring is an extreme case. I want to suggest that healthcare
providers more generally should be proactive about communicating the costs
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of care with patients, and in fact they should convey the financial implica-
tions of alternative courses of care. For example, patients with heart prob-
lems face a choice between having a stent implantation surgery, with poten-
tially a five-figure bill, or instead simply taking a range of generic prescription
drugs, with minimal cost exposure. The cost implications are part of any
informed choice, and physicians are in the best position to estimate those
costs.

For these reasons, law professor Wendy Netter Epstein has argued that
the law should impose a price of $0, where it would have been feasible for a
seller to disclose the real price but declined to do so. “While $0 may seem like
a harsh penalty,” it is necessary “to induce requisite changes in the market.”*
This approach reflects a broader strategy, advocated by law and business
scholars Ian Ayres and Robert Gertner in the 1980s, suggesting that by infer-
ring unattractive terms, courts can create incentives for parties to better
specify their own terms in advance.’’

Healthcare providers will counter that costs are complicated and unpre-
dictable; physicians largely do not know a lot about costs. Indeed, several
studies show that physicians often have no clue about the costs of the pro-
cedures that they recommend.® As Elisabeth Rosenthal has explained, “Doc-
tors are generally taught little or nothing about the cost of healthcare, [and]
individual doctors often have a hard time extracting prices from the finance
departments and testing centers.”!

And information alone will not suffice. As Harvard professors Meredith
Rosenthal and Anna Sinaiko have explained, “Determining the cost of med-
ical care is different from determining the cost of other goods because it is
often hard to know in advance what exact combination of services a patient
will need. For this reason, the average price for a particular procedure or ser-
vice, which is the most readily available information, doesn’t capture a patient’s
actual cost of care and may be a misleading indicator of true cost differ-
ences.”*? Indeed, one court has said that the only way to inform patients
would be “handing the patient an inches-high stack of papers detailing the
hospital’s charges for each and every conceivable service, which he or she
could not possibly read and understand before agreeing to treatment.”*3

In early 2019, the U.S. Department of Health and Human Services began
implementing a provision of the ACA, which caused hospitals to begin
posting their prices. They were incomprehensible, filled with codes and num-
bers that no patient could decipher. And they were merely the “chargemaster”
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rate, which is only the starting point for negotiations with insurers, not
necessarily the real rate that any patient actually pays.

Okay: the status quo is bad. But how can it be fixed, or more precisely, who
will fix it? The question is, who holds the real data about actual payments and
who is in the best position to make the necessary investments in making
sense of the data? The hospitals and physicians are the experts and the repeat
players, and they are thus in a much better position to invest in maintaining
and purchasing relevant databases and generating predictive analytics to gen-
erate estimates of likely costs tailored to individual patients. Given that a
physician will recommend heart stent implantation to dozens or hundreds of
her patients, it is vastly more efficient to impose the duty on her, rather than
the patient, who has neither the expertise, experience, nor support to do so.

Indeed, when scholars have made efforts to inform physicians about costs,
it has paid off. In one study, an interactive teaching conference and a pocket
guide that listed drug prices had a substantial effect on physicians even six
months later, making them more likely to talk to patients about the costs of
the drugs being prescribed.* Physician recommendations are the key drivers
of healthcare consumption, so if we want to rationalize that consumption,
physicians have to be made aware of those costs.

Of course, physicians work in teams, along with other professionals and
office staff, increasingly as part of large hospital systems. Currently, cost
questions are delegated to the front-of-office staff, as if it’s two different
questions—what healthcare will you get, versus how much will it cost and
how will you pay for it? To make these reforms realistic may require a reor-
ganization of the staff structure and culture of a physician’s office and hos-
pital, to make informed consent inclusive of cost considerations.

Invocation of the informed-consent doctrine is potentially transforma-
tive, tilting the scales of justice toward patients. For cases in which health-
care providers seek to collect on substantial surprise medical bills, patients
should counterclaim, asserting that the healthcare provider lacked the pa-
tient’s informed consent to perform the procedure, and thus should be li-
able for malpractice or assault. The healthcare provider would owe damages
to the patient, which should offset its contract claim.

Treatment Decisions

If patients are going to be exposed to substantial healthcare costs, then this
reality should also change the physician’s substantive treatment recommen-
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dations for her patients. The law of negligence generally requires that a pro-
fessional should act reasonably under the circumstances. The fact that the
person depending on your advice is potentially on the hook for thousands
of dollars of costs is a relevant circumstance. And the patient’s ability to pay
those costs is a relevant circumstance as well.

These observations suggest that mere disclosure of costs and the securing
of patient consent will not be sufficient for clinicians to satisfy their duties to
patients. As bioethicist Art Caplan has explained, “You can consent to a
course of action—say hospitalisation or the implantation of a left-ventricular
assist device—without fully realizing that you are thereby consenting to a
huge number of other actions that will of necessity follow. Consent is inher-
ently limited in that no one can actually predict much less comprehend all
the risk and benefit details associated with any given choice.”* Accordingly,
patients depend on physicians to present appropriate options in the first
place, with a broader understanding of their likely consequences and impli-
cations for the patient.

Why do patients consult physicians in the first place? I would suggest that
it is to solve a heterogeneity problem. If every illness and every patient were
the same, we could simply consume the standard treatment whenever ill. But
the reality is that there are thousands of potential ailments that must be dif-
ferentially diagnosed and thousands of potential treatments that must be
matched to the ailment, and calibrated for the patient’s physiology, prog-
noses, tolerances, and personal preferences. Ideally, the healthcare provider
solves that problem by figuring out the appropriate treatment for each
patient.

Similarly, patients have very different exposures to cost, depending on
their insurance coverage, and very different abilities to bear those costs, de-
pending on their income, assets, and credit. An appropriate treatment for a
wealthy, well-insured person may be inappropriate for a poor, underinsured
person, and vice versa.

To the contrary, one might again argue that doctors and other health-
care providers should be concerned only with a patient’s health. Yet, as we
have seen, costs impinge on health. In addition to undermining a patient’s
adherence to drugs, cost pressures can create stress and more severe mental
health problems and can worsen other social determinants of health. In this
sense, scholars have recently begun to argue that costs are a side effect or a
risk of treatment. Physician and behavioral scientist Peter Ubel explains,
“Because treatments can be ‘financially toxic,” imposing out-of-pocket costs
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that may impair patients’ well-being, . . . physicians need to disclose the fi-
nancial consequences of treatment alternatives just as they inform patients
about treatments’ side effects.”4® But we expect physicians to do more than
merely disclose treatments’ side effects. Rather, they become part of the phy-
sician’s discretion about whether the treatment is a reasonable risk / benefit
tradeoff to recommend it for the patient. Similarly, beyond disclosure, the
different financial consequences of different treatments must also inform a
physician’s judgment as to which healthcare (if any) is appropriate for the
patient. Cost concerns should be particularly salient in the ubiquitous situ-
ations where the costly treatment is unproven to deliver marginal benefits
over the less-expensive standard of care.

If we are going to remain in the present world where policymakers use
cost exposure to frame healthcare as just another economic transaction sub-
ject to consumer decisions, we must also start thinking of physicians as eco-
nomic agents and economic advisors as well. The physician has to treat the
whole patient, recognizing that health is just a means to a broader set of in-
terests (ends). In some cases, patients may well have a bona fide interest in a
less expensive treatment (or no treatment at all), and physicians should rec-
ognize as much. To do otherwise would be negligent.

This principle of treating the whole patient has been recognized in other
domains around the margins of healthcare, such as end-of-life planning. For
example, a National Institutes of Health (NIH) consensus document has
explained that “outcome domains related to end of life include physical or
psychological symptoms, social relationships, spiritual or philosophical be-
liefs, hopes, expectations and meaning, satisfaction, economic considerations,
and caregiver and family experiences” (emphasis added).#” Thus, even if costs
were not drivers of patient health outcomes, physicians should consider them
when recommending treatments or making outright treatment decisions.
Oncology has come the farthest in this sense, with scholars proposing that
“financial health” be a routine part of the clinical assessment and developing
instruments to measure “distress,” as a sixth vital sign after pain.®

More generally, I think that physicians think of themselves as fiduciaries,
who have duties to incorporate patient-cost considerations into their recom-
mendations for their client-patients. This would include, for example, not
wasting their patients’ money by recommending expensive care that lacks
proven benefits or referring them to higher-cost providers whose services are
indistinguishable from lower-cost providers. Although the doctor-patient re-
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lationship is the paradigm example of a fiduciary relationship, with depen-
dency and vulnerability at its core, courts have generally not actually
applied the heightened standards of conduct typically inferred by the term.®
Even if courts begin to take the fiduciary concept more seriously in this con-
text, it will nonetheless often be difficult for a patient to recover on such a
breach, where the difference in price is a few hundred dollars. These sorts of
domains are precisely where administrative regulation may be necessary.

In harder cases, a physician might need to recommend a lower-cost treat-
ment, even if it would not be optimal for a wealthier patient. Admittedly,
this is a difficult conversation to have. I would not want my doctor to say, “I
usually recommend treatment X, but since your insurance imposes such a
large out-of-pocket exposure, treatment Y may be a better choice for you.”
Yet this is precisely the sort of conversation that cost-exposure policies seek
to encourage.

For a practical example, I have argued that if we are going to retain sub-
stantial cost exposure in the United States, even for patients with modest
means, then we may need to import some of the lower-cost medical proce-
dures used elsewhere in the world. In India, for example, cataracts are treated
with a manual eye surgery costing $15, in contrast to the $3,500 phacoemul-
sification surgery used in the United States.’® Although the high-tech and
expensive approach promises slightly better outcomes, the manual procedure
is undoubtedly better than nothing for patients with gigantic and unafford-
able cost exposures. Less exotically, there are many situations where older
generic drugs actually have the strongest evidentiary basis for safety and ef-
ficacy, but clinicians may be excited to try newer drugs, often in contexts
where there is little or no reliable evidence that they are in fact any better.
For poorer patients with large cost exposures, such novel treatments may be
contraindicated.

It may seem unfair for physicians to recommend one treatment for a
wealthy person (or one with comprehensive insurance) but recommend an-
other treatment for a poor person (or one with thin insurance). We might
well believe that there is a fundamental human right to health or believe
that we owe more to our fellow citizens, points I have developed in Chapter 4.
Nonetheless, when at the bedside of a sick patient who has a given health
insurance policy, it does little good for a physician to pine for an altogether
different healthcare system any more than it does to wish the patient did
not have the disease in the first place.
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In sum, the patient’s ability to pay for procedures, drugs, and medical
devices should be a part of the reasonable physician’s medical evaluation. If
a physician prescribes an expensive patented drug, which the patient ulti-
mately stops buying due to cost, then when she suffers a bad outcome, a jury
may well find that the physician’s recommendation was unreasonable. If the
physician had some ulterior motive for favoring the expensive treatment (e.g.,
a financial relationship with the drug company), the jury should hear about
this too. As long as we retain a policy regime of substantial cost exposure,
then the exposed costs of care are a material factor, which should shape the
reasonable judgment of a physician.

TAILORING TO VALUE

A second major category of reforms begins with the observation that cost
exposure has largely been deployed indiscriminately, like a generalized tax
on healthcare consumption. Instead, it should be tailored to the value of the
healthcare consumed.

In the United States, we have become so hyperaware of our inflated health-
care spending that it seems as if our primary policy goal is to reduce spending
for its own sake. But there are a wide range of healthcare products and ser-
vices where a rational policymaker would actually want to encourage con-
sumption. For example, cholesterol drugs are very commonly prescribed to
those with a heart disease risk, because the drugs have been proven to re-
duce cardiac events and mortality. Thus, we generally want patients to comply
with their physicians’ prescriptions and take their cholesterol drugs—it’s
good for them and good for their insurers and those of us who pay those
premiums and taxes.

Yet cost exposure can undermine this goal. In a major research study of
17,183 patients with newly diagnosed health problems, Matthew Solomon
and colleagues found that for every $10 increase in copayments, medication
compliance fell by 5 percentage points.”! As drug compliance fell, patients
were instead more likely to use expensive medical services, such as hospitaliza-
tions and emergency departments. The RAND Corporation, which con-
ducted much of this work, estimated that “reducing the co-payment for these
drugs to zero would lower hospitalizations by about 80,000 to 90,000 per year
and emergency department visits by 30,000 to 35,000; the reductions would

generate estimated aggregate savings of more than $1 billion annually.”
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In Chapters 1 and 2, I reviewed other evidence showing that indiscrimi-
nate cost exposure cuts healthcare consumption indiscriminately—cutting
out good and bad healthcare alike. Instead of thinking of cost exposure
vaguely as a patient’s responsibility—a flat fee or percentage of the cost—
we should instead think of cost exposure as a form of choice architecture. If
we use it at all, we should use it intelligently to nudge patients toward valu-
able care and away from poor care.

Value-Based Insurance Design

Opver the last two decades, several groups of researchers have been working
on selective reductions or eliminations of cost exposure for particular high-
value procedures. This movement has been called value-based insurance de-
sign (VBID). Initial work used computer simulations and models, based on
historical insurance claims databases, and tested interventions like providing
full insurance coverage for drugs after patients suffered heart attacks. One
research team predicted that such a reform (aka giving away drugs) could save
lives and reduce overall health spending by $2,500 per patient.* Another
simulation focused on patients taking cholesterol drugs and considered the
possibility of eliminating copays for high- and medium-risk patients (and
offsetting it with increases on low-risk patients, to maintain par overall).’

More recently, employers have begun to implement VBID policies, which
allows more rigorous empirical analysis. Pitney Bowes has been one of the
most innovative employers in this space. For one study, it reduced copays
for statins by 97%, which increased adherence significantly.> Several other
studies of targeted cost-exposure reductions have likewise found behavioral
improvements, and potentially health improvements.’® However, this body
of research is still in its infancy, and not every study has been extensive or
long enough to document overall financial savings.

Plus, as one of the leading VBID research teams explains, it may be hard
for any particular employer (or health insurer) to recoup the savings, even if
it is real. “Although VBID may reduce aggregate healthcare spending by
avoiding expensive exacerbations and complications, the financial impact on
the employer is less obvious.”” The insurance plan will take on more of the
drug costs on the front end, but “a significant part of the savings in the form
of avoided complications might go to Medicare once the patient retires. As
long as health insurance is largely employer-based, there will be an inherent
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divide between employer healthcare spending and aggregate spending on a
population level.”®

This sort of collective-action problem is precisely the sort of situation that
demands a role for government. For similar reasons, the 2010 ACA prohib-
ited cost exposure for certain preventative services, including an annual well-
ness visit with physicians. A broader strategy could prohibit cost exposure
for any procedure that is known to provide good value to patients, or if
we only care about the financial impacts, to any procedure that is known
to be cost-effective.

At the very least, Congress could eliminate its bias toward cost exposure.
Presently, there are tax advantages (the ability to create a health savings ac-
count) linked to having a health insurance plan with a high deductible. Such
a deductible can, however, interfere with the management of a chronic dis-
ease. In 2016, a bipartisan group of representatives in the U.S. Congress intro-
duced H.R. 5652, a bill that would have permitted health plans to eliminate
deductibles for medical management of chronic diseases, while still en-
joying the tax advantages of being a high-deductible health plan. The bill
died in committee, but similar legislation was introduced again in 2018. If
we are going to continue to have cost exposure as a prominent part of U.S.
health policy, these sorts of tailoring efforts are necessary and worthwhile.

Still, studies and field trials of VBID policies have been largely limited to
prescription drugs linked to certain chronic illnesses, like diabetes or heart
disease. These diseases are, of course, huge drivers of mortality, morbidity,
and cost in our healthcare system. But we should think more broadly about
value when designing patient cost-exposure policies.

Cost-Exposure Calibration

For pharmaceuticals, an insurer will typically impose a relatively low out-of-
pocket cost (say, $15) for a generic drug, and impose the highest copay on a
class of “nonpreferred” patented drugs (say, $150), with a group of preferred
drugs in the middle. Almost all people (91%) who receive healthcare from
employers are in such tiered plans,” and this tactic is also common for Medi-
care drug plans.®® Tiering is a form of value-based insurance. In these cases,
the differential cost exposure steers a patient toward a drug that is expected
to have the same benefit, but a lower cost both for the insurer and for the
patient paying out-of-pocket. Here, let’s outline several ways we can expand
beyond the current value-based insurance innovations.
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Table 5.1  Summary of Proposed Value-Based Reforms for Cost Exposure

Policy for
Cost Exposure  Coverage

Negative Proven services that reduce health spending overall (e.g., chronic disease
management, or choice of a less expensive treatment among a range
of comparable options)

None Services for which we have strong evidence of efficacy (e.g., U.S.
Preventive Services Task Force Grades A or B, or national practice
guidelines graded A or B)

Minimal Services recommended by an unconflicted, licensed healthcare
provider and approved by the Food and Drug Administration
(FDA) for the specific use (where applicable)

Full Services recommended by conflicted professionals and/ or not specifi-

cally approved by the FDA for the prescribed indication (e.g., off-label)

Physician and legal scholar David Orentlicher has expressed the mo-
tivating concept simply: “As a general matter, heath care policy should
remove obstacles to desired behavior while erecting obstacles to undesired
behavior.”® These reforms include moving toward negative cost exposure,
on the one hand, to eliminating or reducing cost exposures more broadly
on the other hand. I will also argue for potentially enhancing cost exposure
for some healthcare where we may suspect it lacks good value. These are
summarized in Table 5.1.

First the idea of “negative” cost exposure suggests that rather than asking
patients to contribute out-of-pocket for the healthcare they consume, in some
cases we should actually pay patients to consume less expensive care. Ezekiel
Emanuel, who was one of President Obama’s key healthcare advisors, has
written with Harald Schmidt to develop an idea that they call “inclusive
shared savings.” Their proposal “differs from value-based insurance design,
which merely seeks to decrease or eliminate out-of-pocket costs. Inclusive
shared savings financially rewards patients for selecting less costly but
equally effective treatments.”®? As a precedent, Emanuel and Schmidt cite
hotels that give customers a $5 credit if they decline housekeeping, and a
Medicare demonstration project, in which patients were paid $275 each to
receive care through the project. As a prime example, the authors point to a
range of options for treating gastric cancer, where there happens to have re-
cently been a large randomized trial showing that none of the treatments
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had a general efficacy advantage over the others. Why not use incentives to
nudge patients toward at least trying the cheaper one first?

A related strategy is called “reference pricing.” In a domain where there are
equally good services but wildly different prices, an insurer can agree to pay
for the lower-cost provider as a “reference price.” If the patient prefers a
higher-cost provider they pay the difference out of pocket. Because it guar-
antees access to care, this is a much more elegant solution compared to simply
jacking up deductibles or copay rates, and has in fact been shown to be about
three times more effective.

A National Academies committee has recommended that federal health
insurance plans reduce or eliminate cost exposure whenever there is evidence
that adherence to a course of treatment can reduce the overall costs of care.®
This is simply a rational move for a payor. Let’s not discourage the care that
should be encouraged. For example, epilepsy is one of many chronic diseases
where the FDA has approved valuable drugs and where physicians can reli-
ably determine which patients would benefit from them. When patients
fail to take their drugs, bad things happen not just for the patients but for
the payors. Scholars have estimated that nonadherence in this domain costs
$1,500 in healthcare costs, even after accounting for the cost savings of not
paying for the drugs.> Even a nominal copay can prevent some patients from
beginning the drug regimen recommended by their doctor.?® In these sorts
of domains, policymakers should routinely waive patient cost-exposures, and
perhaps also give patients other incentives to consume their medications.

A broader value-based approach to cost exposure could be worthwhile,
but it would require a metric for defining value. Presently, the insurers often
take a binary approach to coverage—ecither a treatment is covered as medi-
cally necessary, which triggers the contractual coverage requirement and the
standard cost-exposure profile (say, a 20% coinsurance rate), or the insurer
refuses to cover the treatment altogether (which is equivalent to a 100% co-
insurance rate). The coverage determinations track a more fundamental
epistemic assessment, generated by scientific research or at least expert
opinion, making inferences from anecdotes and related research about
whether a treatment is likely to work for the patient’s disease. If so, the in-
surer considers it medically necessary and thus covers it.

However, there is a wide range of epistemic confidence; our knowledge
about the efficacy of treatments is not binary. The U.S. Preventive Services
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Task Force (USPSTF) assigns letter grades (A, B, C, or D) for each service
that it evaluates.”” These grades track both the likely benefit of a service and
our epistemic confidence that the benefit is real. Scores of A or B imply that
there is decent confidence of at least a moderate benefit, so a service should
be provided widely. A grade of C suggests only moderate evidence and a small
benefit, so the USPSTF suggests that the service be provided only based on
physician judgment and patient preferences. Services with a grade of D
should be discouraged, given “moderate or high certainty that the service
has no net benefit or that the harms outweigh the benefits.”

The ACA depends on the USPSTF (and a few other agencies) to define
which preventative services should be immune from cost exposure.®® So,
for example, the law now requires that women age fifty to seventy-four
receive free biennial breast cancer screenings (because the USPSTF gives
the procedure a B), but insurers may make younger women pay out-of-
pocket (because the USPSTF gives the procedure lower grades for them).®”
A 2019 Health Affairs study of employers that switched to high-deductible
health plans, showed that patients with high deductibles were delayed by
1.6 months in getting breast imaging, 2.7 months to first biopsy, 6.6
months to breast cancer diagnosis, and 8.7 months to first chemotherapy.”
This suggests that we need a much more comprehensive approach to cost
exposure waivers, at every stage of the healthcare cascade, from screening
to treatment.

Other countries use elaborate and assumption-ridden formulae for cal-
culating the cost-effectiveness of each treatment, and some have proposed
using these same mechanisms to adjust cost exposure in the United States.”!
But I think national practice guidelines provide a more straightforward ap-
proach, since they represent our best knowledge about appropriate medical
care. In this domain, it is hard to argue cogently in favor of a cost exposure
to cause patients to second-guess their providers. For example, imaging is a
major driver of healthcare costs, and nonspecific low-back pain is a par-
ticularly elusive ailment. It would be terribly wasteful if every patient who
complained to their physician about a sore back was rushed off to get an
MRI. Thus, it makes some sense to expose patients to some of these costs,
to put a small thumb on the scale against overuse. However, there are spe-
cific situations where imaging is highly appropriate. One national practice
guideline developed by an expert committee and published in the Annals of
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Internal Medicine recommends that if a physical exam shows two signs of
neurological impingement, then a physician should indeed send the patient
for imaging.”* The failure to diagnose the nerve impingement expeditiously,
and then resolve it with surgery, could lead to permanent disability. In this
domain, patient cost exposure is unhelpful and indeed deleterious, if it
drives some patients away from the imaging they need. A rational health
insurance designer would rely on this guideline to waive cost exposure in
this setting.

Notably, the strength of national practice guidelines vary, with the quality
of the evidence found in systematic reviews. Analogous to the USPSTF
rating system, scholars have developed a mechanism for grading the strength
of national guidelines, from A (when the guideline is based on at least one
randomized controlled trial) to B (when based on an extrapolation from a
randomized trial or a quasi-experimental study), down to grades C or D
(when based on descriptive studies or mere expert opinion).”? Unfortunately,
there are too few of the As and Bs. A 2009 Journal of the American Medical
Association (JAMA) review found that of 2,711 practice recommendations
issued by the American College of Cardiology and the American Heart As-
sociation, only 11% could be considered Grade A.”* I would recommend that
insurers eliminate cost exposure for treatments supported by a national prac-
tice guideline graded A or B, and reduce it substantially for care supported
by less rigorous guidelines. Any of these are better than the mere opinion of
a single prescribing physician.

Let me address a counterargument. In addition to reducing wasteful
care, cost exposure also serves a different policy goal: to cause patients to
be price-sensitive when selecting their healthcare provider, and to thereby
force providers to compete on price. (This argument applies to coinsurance,
which exposes patients to a portion of the cost but does not apply to fixed
copays, e.g., $50 per office visit.) Unfortunately, when exposed to coinsur-
ance, patients do very little price-shopping in this way.”> People apparently
do not think about healthcare purchases in the same ways that they think
about their purchases of toilet paper or televisions.

As we think about whether to use cost exposure to deter healthcare con-
sumption, it is worthwhile to remember that most healthcare is already
passing through two key gateways prior to being covered by insurance. First,
before a patient can consume an expensive procedure, it must be recom-
mended by a physician or other licensed provider, who has years of education
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and training and has met with the patient, and often conducted prelimi-
nary tests to determine what care would be appropriate. At least in cases
where the physician is putatively acting with the patients’ best interests in
mind—rather than on the basis of the physician’s own conflicting interests,
policy makers should defer to that expert’s judgment.

Moreover, the drugs and devices being used in this recommended care
have already survived a regulatory gauntlet for achieving approval from the
Food and Drug Administration (FDA). In this way, our healthcare system
has already lopped off the worst of the low-value healthcare that could other-
wise be consumed.

To the extent that we are attempting to use cost exposure to affect con-
sumption behavior, we are doing so in the subset of care that has survived
these initial cuts. For this reason, we should flip the default rule. Impose, at
most, minimal cost exposure for the vast domains of healthcare that is rec-
ommended by an unconflicted and licensed physician and approved by the
FDA for the patient’s specific condition.

In this vein, some states are legislating limits to cost exposure for insulin
for the management of diabetes. Colorado says that patients should not have
to pay more than $100 out of pocket.”® I am all for helping diabetics adhere
to their drugs and thereby avoid neuropathy and amputation; using huge cost
exposures to reduce consumption of insulin was both stupid and heartless.
Scholars have estimated that the United States spends more than $5 billion
annually as a result of non-adherence to diabetes drugs, and a big portion of
that is likely due to cost exposure policies.””

To be sure, this legislative attack on insulin cost exposure reflects the un-
raveling of the cost exposure consensus. But more generally, this is a ludi-
crous way to set health policy—having legislatures tailor cost exposures for
one drug class at a time. A 2018 systematic review covered seventy-nine
studies across 14 disease groups, and found that nonadherence to prescribed
drugs costs health systems between $5271 and $52,341 per patient.”® These
are not domains where we want cost exposures to reduce consumption of
FDA-approved drugs recommended by our licensed physicians.

There is nonetheless a domain where none of these reassurances apply.
The healthcare is not shown to reduce spending overall, not recommended
by national practice guidelines, and not recommended by an unconflicted
physician or approved by the FDA for the patient’s specific condition. Un-
fortunately, as we will see in greater detail in the next Chapter, conflicted
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physicians and off-label prescribing are both ubiquitous. Thus, it may be ap-
propriate for health policy to impose cost exposure on patients in the hopes
that they will second-guess the treatment. Even better? As I will argue in
the next chapter, let’s fix the underlying problems.

For now however, cost exposure could be heightened especially in domains
where a given treatment or other intervention has been affirmatively repu-
diated by the literature. For example, the American Society of Clinical
Oncology created a Value Task Force, which then developed consensus
documents identifying certain “standard” clinical practices that provided
no patient benefit.”” More broadly, the American Board of Internal Medi-
cine has promoted a “Choosing Wisely” campaign to “promote conversations
between patients and clinicians,” about low-value healthcare.®® We might
question whether patient cost exposure is the best way to get physicians to
stop providing such low value healthcare, but it is at least targeting the
domain of healthcare that needs to be targeted.

TAILORING TO THE ABILITY TO PAY

First though, if cost exposure is to have any chance of really working for
Americans, we must consider another fundamental reform. Paracelsus was
a sixteenth-century physician, astrologer, and alchemist, who pioneered the
use of chemistry as a branch of medicine. Arsenic was then known as a
poison, but Paracelsus used it as a cure for certain parasites, and indeed it is
still used as such today. But the dose is key to killing the parasite while saving
the patient. He wrote, “In all things there is a poison, and there is nothing
without a poison. It depends only upon the dose whether a poison is poison
or not.”® For a medicine, the right dose is the one that achieves the pur-
poses of securing a health outcome while minimizing the adverse side
effects.

Insurance can be seen similarly, and it can likewise be dosed by adjusting
the cost-exposure, more or less. As we have seen, some cost exposure might
be harmless, but as we have also seen, too much can defeat the core pur-
poses of insurance, causing more harm than good. In the prior section, we
considered dosing cost exposure to each treatment, but here let’s consider
dosing it to each patient.

Although deductibles, copays, and coinsurance are all important, the an-
nual cap on cost exposure is worth special attention, because it presents the
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worst-case scenario for patients, which threatens to undermine the risk-
protecting and access-guaranteeing functions of insurance, if set inappro-
priately. On this prominent dimension of cost exposure, the United States—
with its common plans leaving families exposed to $5,000 per year, and a
law that allows family exposure up to $15,800—is out of proportion with
the rest of the world. Norway, for example, has an annual cap equal to
US$223.82 In Sweden, the cap is equal to US$123 for health services and
US$246 for drugs.® Libertarians like to point to Switzerland as having a
predominantly private healthcare delivery system that relies on patient cost
exposure.®* Although it is a relatively wealthy country, it nonetheless caps
cost exposure equal to US$549 after the US$235 deductible.®> In contrast,
in the United States, caps are more than 10 times higher for individuals, and
20 times higher for families. Imagine if hospitals in the United States were
giving chemotherapy at 20 times the dose that patients received in
Switzerland!

As stark as these international comparisons can be, it makes little sense
to set the same dose of cost exposure for every family within a country. Those
with substantial income and assets may be able to bear a large cost expo-
sure, unlike families of more modest means. As we saw in Chapter 4,
wealthier families can satisfy the U.S. cap with only 8% of their income, so
even these remarkably high U.S. caps are probably not too high for them.
Meanwhile, lower-middle-class U.S. families face a risk of losing one-third
or more of their income before hitting these caps. This disparity means that
cost exposure is failing to really deter care by higher-income patients (leaving
them “overinsured”), but such incomplete insurance is failing to really pro-
tect those at the lower end (leaving them “underinsured”).

We have focused on the underinsurance problem in this book, but under
the standard theory of moral hazard reviewed in Chapter 1, those who are
overinsured will also be inclined to consume wasteful healthcare. There is
some evidence of this happening. For example, in one recent study of 41,000
thyroid cancer cases in the United States, among fully insured patients, those
who appeared to be wealthier were more likely to get a cancer diagnosis. Does
money cause cancer? More likely, “overinsurance could increase access to im-
aging and biopsy for cancer screening and evaluation of benign thyroid
conditions,” which can lead to “risk for avoidable surgical complications, life-
time thyroid replacement therapy and perhaps secondary malignancies.”3¢
Chapter 4 showed the injustice of false equality when a per capita cost
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exposure prevents poorer citizens from accessing a decent minimum of health-
care, but such a policy also showers so much “free” healthcare on wealthier
individuals that it turns out to hurt them as well.

The solution s to tailor cost-exposure burdens to each beneficiary’s ability
to pay; we must titrate the dose for each patient. By scaling cost exposure to
income, we can refine the behavioral function of cost exposure, helping avoid
false negatives (where patients decline valuable care) and false positives (where
patients consume wasteful care). We can also eliminate any injustice in which
poorer individuals must pay health insurance premiums (implicitly through
foregone wages) but are unable to actually access healthcare due to prohibi-
tive levels of cost exposure. As we saw there, the current per-head cost-
exposure mechanism implicitly redistributes to wealthier workers, who also
pay premiums but are not deterred from consuming. Let’s explore how that
might work.

Income Scaling

There was a time when physicians charged patients on a sliding scale based
on someone’s ability to pay. As Carl Schneider and Mark Hall have chroni-
cled, “In 1931, one doctor’s median fee for treating acute diabetes was $402,
but his fees ranged almost fivefold, from $232 to $1052; X-ray treatments
for severe acne could cost from $70 to $210.79. For a major operation,
surgeons often charged patients one month’s salary.”®” More recently, when
physicians have waived copayments for their poorer patients, insurers
have refused to pay for the healthcare at all.®8

Nonetheless for insurance design, the idea of income scaling has been
around since at least the 1970s, when economist Martin Feldstein argued
for a government-sponsored health insurance system, which would include
“an annual direct expense limit (i.e., deductible) that increased with family
income.”® Feldstein was President Reagan’s chairman of the Council of Eco-
nomic Advisers, and after coming to Harvard, he later fleshed out such a
proposal with MIT economist Jonathan Gruber, who would become a chief
advisor to President Obama’s healthcare reform team.”® In a 2006 paper
looking back on the famous RAND Health Insurance Experiment (HIE),
which included such a feature, Gruber argued that, “ideally, such income-
related cost-sharing limits should be incorporated into health insurance more
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broadly.””! He illustrated how a 5% of income cap on cost exposure could
significantly improve coverage.

It is worth looking more closely at how the famous RAND HIE in-
cluded a $1,000 “stop-loss” cap on cost exposure (equal to $4,308 in 2018)
but scaled that cap downward for lower-income participants, based on 5%,
10%, or 15% of annual income, depending on the experimental condi-
tion.”” While the study has been a cornerstone of health policy, this partic-
ular feature has received scant attention. Frankly, it is hard to generalize
about the policy outcomes for current unscaled health insurance from
such a scaled experiment. For our purposes, however, RAND HIE proves
feasibility of scaling.

The concept also got a boost by the 2010 ACA, which implemented a form
of income scaling for a relatively small sector of the insurance market: those
households that purchase health insurance on the individual exchanges
(rather than through employers or a federal program). These caps reduce cost
exposure by two-thirds, one-half, or one-third for poorer individuals (up to
250% of the poverty level).”? Insurers were supposed to be reimbursed by
the federal government for these foregone revenues. These payments became
the subject of legal and political battles, with the Trump administration re-
fusing to pay insurers. As an alternative, insurers raised premiums in a way
that garnered additional federal subsidies of premiums instead, creating a
roundabout way to get reimbursed for the cost-exposure reductions.”® This
may be a workable solution for now. Nonetheless, only 11.8 million Ameri-
cans are covered by the exchanges; about half of them received income-based
cost-exposure reductions.”

The U.S. healthcare system shunts the poorest individuals into the
Medicaid program, and within Medicaid there is only nominal or some-
times income-tiered cost exposure. So this creates an overall form of income
scaling in the U.S. economy. For hospital and doctor bills, Medicare has no
cap on cost exposure at all, but Congress has provided that Medicaid benefits
can be used toward Medicare cost-exposure burdens, for “dual-eligibles” who
are enrolled in both programs.”® The drug benefit in Medicare Part D also
uses an income and wealth test to limit cost-exposure burdens for the poorest
enrollees.”” So, here again, we see a form of scaling for many patients.

Nonetheless, the individual market, Medicaid, and Medicare do not cover
the vast majority of working-age Americans—157 million—who get their
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health insurance from employers.”® Oddly, for this market, the ACA imposed
a flat $15,800 cap on cost exposure per household, rather than scaling to
income. One ad hoc approach to scaling has been offered by pharmaceu-
tical companies offering discount cards or “copay assistance,” imperfectly
targeted to lower-income patients. Employers have actually resisted these ef-
forts to reduce effective cost exposure.””

Interestingly, employers could relatively easily scale cost exposure to each
worker’s income, as that number is readily knowable by the employer, who
pays those wages. An employer would only need to multiply the wages by a
simple calculation (e.g., 6%) in order to impose a new cap on overall cost ex-
posure. One approach would be for an employer to use their current insurance
plan’s per capita cap on exposure (say $5,000) as a percentage of the median
employee’s salary (say $60,000), and scale that percentage both upward and
downward, thereby maintaining the same level of aggregate cost exposure.'’

The scaling idea gained further traction in 2016 when the American Col-
lege of Physicians, with 148,000 members, released a report discussing the
growing financial burdens faced by patients. The group calls for a range of
reforms, including “income-adjusted cost-sharing approaches that reduce or
directly subsidize the expected out-of-pocket contribution of lower-income
workers to avoid creating a barrier to their obtaining needed care.”"" In the
run for president, both Donald Trump and Hillary Clinton highlighted the
problem of onerous cost exposure, and Clinton proposed a specific plan to
create progressive refundable tax credits for people who spend more than 5%
of their income out-of-pocket.!*?

Of course, income is a very rough proxy for ability to pay. We might, for
example, want to expose younger people to greater costs, since they may have
longer to pay them back, while a large cost late in life could be devastating.'®®
Or perhaps larger families should have lower caps, given the other expenses
they bear. When wrestling with the parallel question of how to scale pre-
miums, Harvard health economist Kathy Swartz has confessed, “It is diffi-
cult to judge people’s ability to afford a necessity like health insurance on
the basis of simple factors such as income, age, number and age of family
members, and their health status [along with] . . . ‘deserving’ exceptions. . . .
I grudgingly began to realize that a simple percent-of-income rule was more
practical and avoided moral debates that were sure to arise.”’*4 I agree. Com-
pared to the per-head cap that we now have in place, an income-scaled cap
is a radical improvement. We would gain little by a more complicated scheme.
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Scaling Upward

So far, most of these reforms and proposals have focused only on scaling
downward to reduce cost exposure for poorer families. Strikingly, however,
this mechanism could also substantially 7ncrease cost exposure for wealthier
Americans, potentially making it self-financing. And, because incomes are
highly skewed toward the wealthy, there is perhaps a lot more potential for
upward scaling. For example, a 6% income cap on annual cost exposure
could peg middle-income cost exposure around $3,000 per year and reduce
exposure by another $1,000 in the next lower quintile. However, the cap
would more than triple for those in the highest income quintile, as the
cap increases to $11,000.1 Because the cap would scale with a skewed in-
come distribution, it could in fact increase cost exposure overall, and thus
reduce premiums, even while improving coverage for poorer Americans.

Upward scaling also allows cost exposure to target the high-cost care that
really matters to aggregate health spending. As Nobel laureate Paul Krugman
and economist Robin Wells have argued, “When you think of the problem
of health care costs, you shouldn’t envision visits to the family physician to
talk about a sore throat; you should think about coronary bypass operations,
dialysis, and chemotherapy.”1°® They go on to explain why patient cost
exposure cannot be a real solution to wasteful health spending, because
“nobody is proposing a consumer-directed health care plan that would
force individuals to pay a large share of extreme medical expenses, such as
the costs of chemotherapy, out of pocket.”"”

That is precisely what I am proposing at least for the wealthiest fifth, or
maybe two-fifths, of Americans who can afford to do so. If we are going to
keep cost exposure as a policy mechanism, then we should at least apply it
to the patients who can afford it and to the treatments that drive aggregate
health spending.

Given that most employers’ cost-exposure caps are well below the current
$15,800 allowed under federal law, there is substantial room to scale upward.
To capture even more of the benefits of this reform, Congress could eliminate
the current cap and replace it with an income-scaled cap that goes up indef-
initely. I am not worried about law firm partners and tech CEOs having too
much cost exposure, and it is unclear why current law protects them.

Scaling could be rational for employers, as it reduces costs of insurance
overall, by shifting more of the risk back to their higher-paid employees who
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can bear it. In a 1985 survey, a pair of business school professors found that
7% of employers had income-scaling deductibles.'”® In the early 1990s, in-
come scaling got its first full scholarly article, when UCLA health economist
Thomas Rice and Kenneth Thorpe, who served in the Clinton administra-
tion, proposed scaling in the employer-based insurance market.'”” They
also noted that about 2%-3% of employers were then using simple forms
of scaling."?

My own research has revealed a few such cases. Pitney Bowes modified
one of its health plans in 2011 so that it “sets the deductible, out-of-pocket
maximum and company contribution based on salary. Hourly workers, for
example, have a $1,500 deductible and $3,000 out-of-pocket maximum,
while employees at the director level or higher have a $2,500 deductible and
$5,000 out-of-pocket maximum.” Harvard University uses income scaling
to reimburse employees for out-of-pocket costs, effectively capping the ex-
posure of their lowest-paid workers at $600 per family and higher-paid
workers at $4,000.1"

Why haven’t more employers already embraced scaling? Well, the execu-
tives who choose health insurance policies would perhaps rather have their
healthcare costs covered by insurance, whose premiums are paid by foregone
wages of the whole workforce. They can easily afford their copays and de-
ductibles, and have no interest in making them larger. If lower paid workers
have trouble accessing care, that is their problem. But, federal employee ben-
efits law, known as ERISA, provides that employees can only enjoy nontax-
able health coverage as long as “the benefits provided under the plan do not
discriminate in favor of participants who are highly compensated individ-
uals.”" Otherwise, top-paid employees would reduce their taxable salaries
to zero, but give themselves nontaxable cars, homes, and restaurant budgets
as employment benefits instead. I have argued that unscaled cost exposure
is actually illegal under these same provisions.!"

Let me explain the legal analysis. We do not buy insurance for its own
sake. In practical terms, for a sick employee, the insured healthcare is the
employment benefit, and without paying the access fee of cost exposure, the
employee does not get the benefit. If the cost exposure allows higher-paid
employees to access the benefit more than lower-paid employees, the policy
discriminates against the latter group. Indeed, in its regulations about this
rule, the IRS has said, “Not only must a plan not discriminate on its face in
providing benefits in favor of highly compensated individuals, the plan also
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must not discriminate in favor of such employees in actual operation.”!

That’s precisely what per-capita cost exposure does. Duke law professors
Barak Richman and Clark Havighurst have described the situation as a “sys-
tematic inequity” where “health insurance premiums paid on behalf of
lower-income members go to subsidize the costly consumption habits of
those with higher incomes.”1¢

Federal law allows a private cause of action, so in theory any employee
could go to court to force their employer to adopt scaling (or perhaps dra-
matically reduce or eliminate cost exposure, so it did not serve as a barrier
for lower-income employees) if the employer preferred."” Concededly, I am
making a fairly radical claim that, if true, would undermine a widespread
economic practice in the United States—per capita cost exposure. Nonethe-
less, courts have been willing to strike down such long-standing policies
that were facially equal, but turned out to have a discriminatory effect in
practice. In the landmark race discrimination case of Duke Power v. Griggs,
the court struck down the practice of “requiring a high school education or
passing of a standardized general intelligence test as a condition of employ-
ment,” which the firm had been doing for more than a decade."® Congress
later endorsed the Court’s “disparate impact” theory, codifying it into
statute.'” Similarly here, unscaled cost exposure has disparate impact on
lower-income workers, who are supposed to be protected by the tax code.
The courts are an attractive avenue for pushing this reform, because Con-
gress may wrestle with tricky political questions.

I would suggest that wealthier individuals be allowed to purchase sup-
plemental health insurance, not unlike plans currently offered to Medicare
beneficiaries. But since these insurance policies are not necessary to guar-
antee access to care, they should not be tax-advantaged in the same way.
Alternatively, as suggested in the next chapter, it could be worthwhile to
simply do away with substantial cost exposure for the wealthy and poor alike
and focus on other strategies for reducing wasteful health expenditures.

Here is a final word on implementation. I have suggested that the patient’s
annual cost-exposure maximum be scaled, because it is both simple and re-
flects the aggregate risk that a patient can bear, which is so directly linked
to her ability to pay. In principle all the cost-exposure features could be
income-scaled, from deductibles to copays to coinsurance. Healthcare pro-
viders already must consult payor databases to figure out how much pa-
tients owe for each transaction, and thus the databases need only become
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somewhat more dynamic. If that is still challenging, Lawrence has compel-
lingly argued that we should switch to a model where out-of-pocket pay-
ments are made to the insurer, rather than the provider.!?’

Paying Patients

As a policy solution, it’s now clear that cost exposure has an Achilles heel.
In the modern world of exorbitant healthcare costs, which can exceed six
figures, patients often just do not have the funds to pay a substantial por-
tion. Indeed, Chapter 1 showed that access to otherwise unaffordable care
is one of the primary reasons we purchase health insurance in the first place.
Accordingly, to preserve access, health insurance plans cap cost exposure. While
the cap protects patients, it also neuters the cost-exposure policy. Simple
scaling will do a better job of redistributing those caps across the popula-
tion, but caps will remain, stymieing cost exposure for the large-dollar care
that drives aggregate health spending.

If we thought that cost exposure was nonetheless valuable even for very
high-cost care, then we will need even more radical solutions for all but the
wealthiest patients. One such approach would be to maintain a cost expo-
sure but actually pay patients in cash (or check) the amount needed to meet
that exposure, if they so choose. In this way, cost exposure can be applied to
large-dollar healthcare without being a barrier to that healthcare.

Paying patients in this way sounds radical, but it is really just a form of
“indemnity” insurance, which is familiar in other domains such as home-
owner’s insurance. When a risk materializes (e.g., a storm damages the siding
on your home), the indemnity insurer sends a check for the cost of the
damage. The homeowner can then choose whether and how to repair the
damage and, if so, which repair company provides the best bargain of ser-
vice, convenience, and price. In contrast, health insurance has traditionally
provided only an “in-kind” benefit, paid to the provider rather than the ben-
eficiary. This design is peculiar, when we stop to think about it. We can
instead pay (some of) the benefit to the beneficiary.

In Chapter 1, we used indemnity insurance as a conceptual tool for un-
derstanding traditional insurance. Scholars have long assumed that it would
be “impossible” to actually write health insurance contracts in the form of
indemnities, because it is too hard to measure the severity of illness or pre-
dict the consequent need for care, the necessary predicates for setting an in-
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demnity amount.!” But what about a partial indemnity? Suppose that,
when a patient is eligible for very expensive healthcare (e.g., an expensive
cancer drug costing upward of $100,000) the insurer instead paid an arbi-
trarily sized part (say, $10,000) of the insurance benefit as an indemnity.
The insurer would withhold the remainder ($90,000) to be paid in-kind
to the provider (as in traditional health insurance), but only if the patient
chooses to consume that expensive healthcare (as in traditional health in-
surance). If the patient instead declines the care, he or she can save or spend
the $10,000 on anything else. The insurer saves the balance ($90,000).

In prior work, my coauthors and I called this a “split benefit,” because it
divides the health insurance benefit payment between the provider and the
patient, rather than simply paying it to the provider.!*? In its economic func-
tion, the split benefit is not unlike a traditional copay. Once the patient re-
ceives the partial indemnity, then she has the same skin in the game that
she would have if she were paying from her own funds, because these now
are her own funds, fully fungible with anything else she may prefer to do
with the money. She might prefer to stick with lower-cost treatment options
and put the money in savings for her children’s education, for example. Un-
like a traditional cost exposure, however, the split benefit guarantees health-
care access; a patient need not decline the care or go into debilitating levels
of debt to meet her out-of-pocket payment.

In recent years, there has been increasing interest in paying patients to
promote their own health, whether it is to stop smoking or perhaps choose
less expensive healthcare options.'?* Law professor Govind Persad has pulled
together many of these examples, which often involve paying patients to con-
sume more valuable care, or at least purchase the care from a particular
pharmacist, dentist, or other provider.!4

But the split benefit is distinctive and has not yet been used in the field.
Preliminary experiments have randomized people to imagine themselves in
various scenarios, with or without split benefits, and the predicted behaviors
were promising.'? If properly targeted to high-cost, low-value healthcare, the
split benefit may well reduce healthcare spending, without impinging on
patient choice and access, like traditional cost exposures.

This is a good moment to revisit my larger normative framework for this
book, because the split benefit nicely crystallizes these points. As we have
seen, a lot of healthcare is either wasteful or epistemically ambiguous—from
a policy perspective, we do not know for a particular patient whether a given

printed on 2/10/2023 2:17 PMvia . All use subject to https://ww.ebsco.conterns-of-use



EBSCOhost -

170 EXPOSED

healthcare expenditure really is worthwhile given its cost. That’s why we defer
to patients and physicians in the first place. Giving patients a reason to stop
and weigh those costs—a meaningful choice—is not necessarily a bad thing.
However, the book has also been critical of current cost-exposure mecha-
nisms, because they undermine access to care, effectively discriminating
against many Americans who simply cannot afford to pay a substantial por-
tion of their own healthcare costs, without the benefit of insurance. The split
benefit solves this latter problem, while continuing to serve the former goal.

I have also argued that, aside from the access problems, cost exposure cre-
ates other problems for the experience and meaning of healthcare, poten-
tially commodifying our bodies and turning the treatment relationship into
a crude quid pro quo. Admittedly, the split benefit would seem to take these
problems to their extreme, almost bribing patients to 70# consume health-
care. Its like the highwayman’s offer: “your money or your life.”

The problem is exacerbated in the frequent situations where a patient
cannot decide whether to consume a treatment and depends on a parent
or next-of-kin to decide on her behalf. A split benefit payment could
create or exacerbate a conflict of interest. Still, it is worth noting that tradi-
tional cost exposures (e.g., copays) already impose these sorts of dilemmas,
since a parent stands to keep, or an adult child stands to inherit, funds that
are not expended. Either way, the surrogate decision maker might prefer to
keep the money. And, as we have seen, traditional cost exposure may deny
access to the expensive care altogether, when it exceeds the families’ ability
to pay. The split avoids that fundamental problem.

The split benefit is a particularly attractive policy solution for very expen-
sive healthcare and poorer beneficiaries, because traditional cost exposure
would be properly stymied by income-based caps. However, some might
worry about imposing even a split benefit on poorer patients. When a poorer
patient is prescribed an expensive treatment and receives a $10,000 check
from her insurer, it might be quite hard to rationalize spending the money
on healthcare. After all, she could alternatively spend the money on other
needs, like food or housing, which may feel more pressing. Even if we fo-
cused exclusively on health outcomes (rather than welfare generally), evidence
is clear that investments in housing, diet, and education are often more ef-
fective than investments in expensive medical interventions. If the choice is
hard, it is because the alternatives are attractive. Nonetheless, the split benefit
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could be designed to place the funds in an account with limited fungibility,
such as a health savings account.

As we have seen, one of the primary functions of insurance is to guar-
antee access to care that would be otherwise unaffordable, and to protect
someone from the risk of devastating health expenses. A split benefit serves
those purposes, while also preserving the patient’s options to pursue what-
ever other things may better promote her own welfare. Health insurance
funds need not be irreversibly sunk in healthcare expenses. By freeing the
funds, we can reduce an economic bias and enhance overall welfare. The split
benefit may be the only way to really use a cost exposure mechanism for pa-
tients of modest means considering the very expensive sorts of healthcare
that drive aggregate spending.

After rejecting a blithe laissez-faire approach, I have suggested three key con-
siderations for the future of healthcare. These are steps we can take to im-
prove cost exposure, if we cannot bring ourselves to abandon or dramati-
cally reduce it. First, we should force healthcare providers to disclose cost
information affirmatively and incorporate costs as one of the risks and con-
sequences of care, to make reasonable treatment recommendations. Second,
we should scale cost exposure to value, so it shapes consumer behavior in
ways that serve health at reasonable cost, rather than indiscriminately pushing
people away from healthcare. Finally, we should scale cost exposure to fam-
ilies’ abilities to pay those costs. For the large-dollar care that drives most
health spending, for all but the wealthiest families this will mean insubstan-
tial cost exposure, unless we also deploy partial cash indemnities—which I
call split benefits—to capture the advantages of cost exposure without im-
pinging on patient access to care. These reforms present our best hope of
making cost exposure work as a policy mechanism, if we are to continue
using it as a primary part of the U.S. healthcare system.
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CHAPTER 6

WHAT WE MUST DO

e have seen that cost exposure is aiming to solve the bugaboo

problem of moral hazard; that it distracts, distorts, and complexi-
fies healthcare decisions; that substantial exposure is largely infeasible
for American families to pay out of pocket; and that it undermines our
democratic equality as it erodes access to care. In Chapter 5, I lever-
aged a wide range of ideas that could potentially make cost exposure
live up to its promise as a solution to wasteful spending. But in this
chapter, I suggest that those reforms are not likely to come to fruition.
Even if they do, cost exposure will still not solve the real drivers of
wasteful spending. A more fundamental reform is required, and that
is to simply turn away from substantial cost exposure as a primary
mechanism of U.S. health policy. As leading companies and many
other countries have proven, we can get more health and more satis-

faction with complete insurance coverage.

A TONIC OF REALISM

I am sympathetic to the reforms sketched in Chapter 5, perhaps because I
have a bias toward clever solutions. There is something to be said for American
ingenuity. And if we are to understand cost exposure as a policy mechanism, a
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fair assessment must consider not just its currently existing forms but also
its best-potential instantiations.

It has also been worthwhile to specify what it would take to make cost
exposure as effective as its proponents claim; it’s a very heavy task, such
that cost exposure would look quite different than it does now. And it
might just work—these reforms have a solid basis in both theory and evi-
dence. But a tonic of realism is in order.

The first suggested reform is greater transparency and disclosure of cost
exposures by clinicians to patients; this is indeed a necessary predicate for
patients to make intelligent rationing decisions and for a modicum of fair-
ness. Whenever policy makers see a problem that they do not really have
the will to solve, such transparency interventions become the milquetoast
alternative, all too handy. Yet mere disclosure has been a consistent failure,
in virtually every policy domain—from the stacks of forms we have to sign
every time we go to the doctor’s office to the tear-off tags on our pillows.!
Yes, information is often better than nothing, but rarely does it get to the
core problems. For healthcare costs in particular, disclosure is a remarkably
complicated policy mechanism, and we have been plowing these fields for
quite some time. In a 2018 study of healthcare providers, although half
claimed to consider costs when ordering a medication, less than a third could
accurately identify the price ranges of the drugs they ordered.? Driving in-
formation all the way down to frontline decision makers, in a way that is
salient and feasible, is easier said than done. As we saw in Chapter 2, clini-
cians and patients have plenty else to worry about.

A larger concern is simply political. The transparency reforms target
healthcare providers, potentially imposing burdensome disclosures and out-
right liability when they fail to embrace them. But healthcare providers are
a remarkably powerful lobby—there are a million physicians in the United
States, and they are both wealthy and highly mobilized to protect their in-
terests in Congress and the state houses. They have done it before.? They
would do it again. Healthcare providers would much more readily support
a move to abolish substantial cost exposure, which just indiscriminately re-
duces consumption of the services they offer. A doctor does not go to med-
ical school in dreams of someday being a bill collector.

The other key reforms, which involve scaling to value and to income, are
also not likely to be attractive to either the incumbent industries or those
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who have championed cost exposure for decades. Tailoring exposure to value
presumes that there will be public investments in the science necessary to
determine value, and empowerment of a decision maker to adjust cost ex-
posures accordingly. Of course, the industries of providers (drugs, devices,
hospitals, physicians, and other clinicians) might well prefer to operate in a
domain where their performance is not being robustly measured; nobody
wants the risk of being on the losing side. Prior such technocratic aspira-
tions to shape payments have failed precisely for this reason.*

And, even if it were politically feasible to create such a scorekeeping in-
stitution, the task is profoundly hard. It is one thing to identify value and
eliminate cost exposure for a handful of well-defined preventative services,
quite another to do so across the board, for a healthcare system that now
consumes one-fifth of the U.S. economy. The Congressional Budget Office
has surveyed the literature and estimates that “less than half of all medical
care is based on or supported by adequate evidence about its effectiveness.”
Similarly, former Food and Drug Administration (FDA) Commissioner
Robert Califf has explained that “we don’t have evidence on most things we
do.”® T suggested that we could use national practice guidelines that reflect
current expert opinion. Yet physician-scholars Ismail Jatoi and Sunita Sah
have recently shown that these guidelines vary wildly in their recommen-
dations, in part because the U.S. guideline writers often have conflicts of
interest or specialty biases.” It turns out that, when radiologists write
guidelines about the appropriateness of medical imaging, they recommend
lots of imaging. Same for surgeons and surgeries.

As to tailoring cost exposure to income, the concept has sound precedents
in the individual health insurance markets under the Affordable Care Act
(ACA). But these have come under political and legal attacks.® A broader
reform for employer-based plans and Medicare, shifting the burden of cost
exposure from poorer Americans to wealthier Americans, will face even more
resistance. Is it feasible to expect wealthy individuals to pay large portions
of their own healthcare costs out-of-pocket, even while poorer individuals are
relying on insurance? For employer-based coverage, wealthier citizens, who
also hold disproportionate power in corporations and Congress, might well
prefer the status quo, which allows them to extract a tax subsidy for their
expensive healthcare consumption behavior, even while locking out their
lower-paid brethren who are unable to access as much healthcare. As
scholars have recently acknowledged, “one potential solution would have em-
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ployers shift benefit costs from low-wage workers to their higher-paid col-
leagues, . . . this reallocation approach hasn’t appeared to attract employer
interest, likely because of the potential negative impact on job satisfaction
and retention among higher-wage workers.”

In Medicare, scaling might be considered a form of “means testing.” Some
have argued that Social Security and Medicare have been politically feasible
and resilient, in a way that other social welfare programs have not been,
because these are viewed as benefits for everyone rather than divisive “means-
tested” handouts for the poor. For example, in 2011, when President Obama
was considering whether to expand the use of means testing in Medicare,
an AARP senior vice president objected, arguing that “Medicare is not a
welfare program. Seniors pay into Medicare their entire working lives. . . .
Applying a means test for their earned benefits would erode the popular
support that has sustained these programs for years and made them so ef-
fective in helping older households.”"

None of these reforms solve the problems discussed in Chapter 2, which
involve the folly of relying on exhausted, stressed, distracted laypersons as
rationers. Even worse, cost exposure imposes even more complexification of
healthcare decisions and it commodifies our bodies and our treatment rela-
tionships. Indeed, the transparency and split benefit reforms will potentially
exacerbate these problems as they make money all the more salient to pa-
tients. While smiting patients with costs only after they consume care seems
inhumane and ineffective, overtly threatening them with looming costs while
they try to figure out how to save their own lives might be even worse.

I hope that this book has crystallized both the problems and perils of cost
exposure in a novel way. But frankly, to those following these issues closely,
the fundamental problems are not altogether surprising and the necessary
reforms are not all that novel. It’s long been obvious that healthcare prices
are opaque to patients. We have known for decades that cost exposure in-
discriminately cuts care, but have only recently taken seriously the task of
studying and legislating exceptions to protect high-value care. We have
known for decades that cost exposure discriminates against those with less
wealth, and scaling proposals have been floated every few years.

To be clear, cost exposure has always been driven by a free-market ide-
ology, which only imperfectly tracks a social welfare analysis, when propped
up by lots of convenient assumptions sketched in Chapter 1. Frankly, I am
not sure that all the politicians who have pushed the cost-exposure agenda
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thus far are interested in technocratic reforms that would minimize its harms,
nor are they interested in simply paying poorer patients to meet the exposed
costs. If the advocates of cost exposure are not really invested in making it
work for all of us, then we may simply need to outvote them and adopt a
more comprehensive reform.

BETTER TOOLS FOR COST CONTROL

Even if we could implement the reforms to cost exposure sketched in
Chapter 5, we still would not have a real tool for fighting the rampant waste
that infects the U.S. healthcare system. When Centers for Medicare and
Medicaid Services (CMS) Administrator Donald Berwick stepped down
from his post in 2011, he argued that 20%-30% of healthcare spending—
more than $1 trillion a year—was waste."! “Much is done that does not help
patients at all,” Berwick said, “and many physicians know it.”** The problem
is clearly not insurance, because we know other developed countries have
universal and comprehensive insurance coverage, but still spend half as much
on their healthcare compared to the United States, while hitting better tar-
gets for both health outcomes and patient satisfaction.

So, if insurance is not the problem, then what 7s driving all this waste?
Monopoly pricing, asymmetric information, and provider incentives are the
much more important economic explanations. These real problems sug-
gest more powerful solutions than cost exposure could ever hope to provide.

Prices

Imagine a hurricane strikes, and your neighbor gives you money to go buy
drinking water for him. The only seller of water still around demands $25
per gallon. When you pay it and return home, could the neighbor complain
that you got a bad deal because you were spending his money rather than
your own? That would miss the larger point that you were purchasing from
a price gouger who was exploiting an effective monopoly. As Princeton health
economist Uwe Reinhardt famously said, “It’s the prices, stupid.”!

The United States spends gargantuan amounts of money on healthcare
and not just because Americans consume lots of healthcare. In fact, Ameri-
cans go to the doctor and hospital less often than people in other OECD coun-
tries, and accordingly we have fewer physicians and hospital beds per
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capita." Instead, we simply have higher prices for the products and services
we do consume.” And the prices are high because of another very familiar
problem for economists: lack of competition (and lack of regulation of the
resulting monopolies).

Your local primary care physicians could in theory compete on prices with
others in the area, but if the doctors all join together to create a huge prac-
tice, then that incentive disappears. In recent years there has been a huge
wave of hospital mergers, which have also vacuumed up physicians’ prac-
tices. As Berkeley scholar Brent Fulton reports, “In 2016, 90 percent of
Metropolitan Statistical Areas (MSAs) were highly concentrated for hos-
pitals, 65 percent for specialist physicians, 39 percent for primary care
physicians, and 57 percent for insurers.”®

Healthcare professionals and hospitals also benefit from government-
enforced restrictions on supply, which make it illegal to practice medicine,
build new hospital beds, or purchase certain medical equipment without a
license. New medical products are also protected by patents and other mar-
keting rights—monopolies protected by the government.

Without competition, sellers are free to charge whatever they can persuade
desperate patients and their insurers to pay. States have tried to regulate drug
prices, but have had little success in the courts.”” Antitrust enforcement has
been uneven, and does nothing where the monopoly is enforced by the gov-
ernment itself.'®

So prices soar. For example, in 2013, the average price of a bypass sur-
gery was $75,345 in the United States. That cost is nearly double the charge
of the second-highest country, Australia ($42,130).” Notably, as I will em-
phasize later, Australia also has remarkably little patient cost exposure.

Drug prices fit this same pattern. A recent study of all the new drugs ap-
proved over a decade found that about “1 in 3 (30%) of all newly approved
cancer medicines are not associated with any [overall survival] benefit, while
1 in 5 (20%) neither extend life nor improve [quality of life] or safety.”?” The
scientific basis for even these purported benefits was rather weak. Another
study examined the thirteen new cancer drugs approved in 2012, and found
that only one was shown to provide survival gains that last more than two
months, when tested in the carefully constructed clinical trial setting.? All
but one of these were priced at above $100,000 per year, once they secured
FDA approval. On average, then, these drugs cost about $400,000 for each
additional month of life provided to patients.”? And the problem is only
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getting worse; scholars have found that year over year, new drugs are priced
higher even though they do not deliver better health outcomes.?® It is hard
to say what extra time alive is worth, but these numbers are not even close
to reasonable estimates used elsewhere in the world. For example, the United
Kingdom has a national institute that reviews drug pricing, and it requires
ten times the efficacy per dollar spent, compared to these U.S. cancer drug
prices.?

In Chapter 5, I mentioned Colorado’s new $100 monthly limit on cost
exposure for insulin. When Governor Jared Polis signed the bill, he claimed
to “declare that the days of insulin price gouging are over in Colorado.””
Ironically, however, the law does not actually affect the prices of insulin; just
the cost exposures that patients pay out of pocket. As the news coverage
noted, “the law doesn’t limit what insulin manufacturers can charge insur-
ance companies, and it’s expected those insurers will pay the difference.”?¢
This case shows both how devastatingly large cost exposures failed to drive
down the real prices in this domain where suppliers enjoy near monopolies,
and it shows how tinkering with cost exposure policy will not fix what really

ails the U.S. healthcare economy.

Ignorance

We are shopping in the dark. Imagine a homebound friend sends you to the
store with a shopping list and some money, with instructions to buy the
healthy stuft—whole grain pasta and sauce made from organics. But when
you arrive, the grocery store has a power failure. So you try to shop in the
dark. While you can surely fill your cart with stuff—maybe even some pasta
and sauce—you cannot read the ingredient labels or see the prices. If your
friend is disappointed that you failed to get a good deal, what is the real
cause?

Similarly, when patients and their doctors are making healthcare spending
decisions, they are shopping in the dark. New medical technologies are the
main driver of healthcare spending growth.?” But for any such new treat-
ment physicians and patients can largely only wonder: Does it work? Is it
safe? Is it worth the price that the manufacturer is demanding? Often, no-
body has done suflicient scientific research to know one way or the other.

Economists have long understood that information is a public good—
neither excludable nor rivalrous.?® If you invest in producing reliable infor-
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mation, it is very hard to reap the full value of that information, because
others will just pass it around without chipping in. So nobody would ra-
tionally make such an investment to produce the information in the first
place. That is why the United States Constitution includes a patent law
system—to reward those who come up with new ideas that are potentially
useful. But potentially useful is a far cry from truly safe and effective.

To be sure, no individual cancer patient, or her doctor, is in a position to
spend hundreds of millions of dollars, work for many years, and recruit thou-
sands of patients to actually determine which chemical compound is most
effective for her. Even if the information would be infinitely valuable to her,
she would be dead and broke long before the research was completed. Nor
are the companies that make drugs and devices likely to invest in the high-
stakes, rigorous research that could just as well show their products to be
ineffective; marketing and cheap talk are much more reliable investments.
In a famous 1970 paper, Nobel Prize-winning economist George Akerlof
showed how this dynamic creates a race to the bottom, driving out high-
quality products from the market, as cheap talk prevails.?

We cannot expect anyone to conduct this sort of expensive biomedical
research about safety and efficacy (the key inputs for determining value at a
given price), without a government subsidy or mandate. The FDA does per-
form an essential function, by forcing the makers of new diagnostics and
therapies to demonstrate safety and efficacy of their product before they enter
the market. In this sense, physician Victor Laurion and I have shown how the
FDA’s mandate causes knowledge to be produced.?® As Rebecca Eisenberg
has explained, “If a century ago the goal of drug regulation was to protect
people from poisons, today drug regulation guides the development of in-
formation that turns poisons, used advisedly, into drugs.”

Yet we have set the bar far too low to produce the information that doc-
tors and patients need. A recent review of new drug approvals found that in
fewer than half of the cases were scientific studies comparing their product
to “active controls,” such as the standard of care.’” Instead, the maker of a
new drug only proves that it works better than a placebo—an inert substance
that looks like a drug. I will not hold my breath waiting for drug and device
sellers to begin using “better than nothing” as their advertising tagline, though
it would be apt.

For medical devices, the FDA’s scrutiny is even lighter. For seventy-eight
“high-risk” cardiovascular devices that the FDA approved between 2000 and
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2007, less than one-third had been subjected to a randomized trial, and only
5% had undergone two or more blinded randomized studies.> And, once a
device has been approved, manufacturers typically ask the FDA to allow
changes to the product, without having to actually prove that the new de-
sign is safe or effective.** Or the company asks for new indications, to reach
broader markets for their already-approved devices. A 2017 JAMA study re-
viewed 83 clinical studies over a decade, which the FDA used to consider
78 of these “panel-track supplements.” Less than half (45%) were random-
ized clinical trials, less than a third (30%) were even somewhat blinded, and
only 38% were compared with controls.*> Under these conditions, it is dif-
ficult to infer causality, that is, that the device actually provides benefits that
outweigh its risks.

For example, a gastric band device was originally approved for patients
with morbid obesity, but that is a relatively small market. The company in-
stead sought to market their product for patients with Body Mass Index (BMI)
greater than 30, a population of 19 million patients. Gastric bands can mal-
function by eroding into the stomach or slipping down, causing obstruction,
but it is hard to estimate the rate in small studies with short time for follow-
up. As it happened, the FDA approved the company’s application on the basis
of a single-group study of 160 patients without an active control group and
with only a one-year primary endpoint for measurable follow-up.?® Subse-
quent research showed that nearly one fifth of the Medicare patients who re-
ceived the device had to go for reoperation, suffering an average of 3.8 proce-
dures each.’” Medicare paid nearly half a billion dollars for lap-band surgeries
during the study period, and almost half of that was for reoperations.

Randomization and blinding are key tools to mitigate biases, but these
tools are still not systematically applied.*® Just like the blank cups used in a
taste test, blinding ensures the validity assessments made by patients, asses-
sors, and analysts, so that wishful thinking does not infect the results. In a
2012 study, Asbjorn Hrébjartsson and colleagues estimated the size of the
bias due to lack of blinding, and found a 36% median shift in the odds ratio
toward efficacy.® Disconcertingly, this shift was larger than the proven ef-
fect size for most of the treatments tested.

Consider vertebroplasty, which involves injecting acrylic bone cement into
fractured vertebrae. It is a treatment for a very common complication of os-
teoporosis. There are no figures available as to prevalence generally, but
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Medicare alone covers 100,000 vertebroplasties a year, at a cost of $1 bil-
lion.“® This procedure was initially shown to be successful on the basis of
open-label trials, where the patient was aware of the procedure and with sub-
jective outcomes self-assessed by the patients themselves.” On this basis,
bone cement was widely marketed and widely adopted. Only later did two
blinded randomized trials show that vertebroplasty was no more efficacious
than placebo and conservative treatment.*? These studies came too late to
change the established clinical practice, especially since they were not backed
by the sorts of marketing campaigns that caused the rapid adoption of ver-
tebroplasty in the first place.

One would hope that when scientific research is conducted for the FDA
it might show whether a drug or device actually improves health or extends
life. But often not. Almost half the time (45.3%), when the FDA con-
siders new drugs as proven effective, it is actually relying on surrogate end-
points, like blood pressure or tumor size, which are only imperfect proxies
for the mortality and morbidity that we actually care about.”> Even worse
for medical devices: less than a fifth of applications for expanded marketing
studied real health outcomes.* As former FDA Commissioner Robert
Califf explains, “because of the complexity of diseases and therapies, the
vast majority of biomarkers are not good surrogates for improved patient out-
comes.”® Indeed, a 2018 systematic review of cancer treatments found that
the primary surrogate used—progression free survival—was not signifi-
cantly associated with a health-related quality of life.?® Whether these drugs
and devices actually improve health remains unknown.

For example, in 2016, the FDA approved a new drug for Duchenne’s mus-
cular dystrophy (DMD), a heartbreaking genetic disease that largely affects
boys, starting around age four. Symptoms get progressively worse, until a
wheelchair is required by the early teens, and the disease is almost always
fatal before patients reach age forty. The drug maker submitted a pivotal
study to the FDA, but it only involved twelve patients, and the research did
not show that the drug actually provided a clinical benefit to patients, re-
ducing their symptoms or extending their lives. Overruling the key scien-
tific advisors, the FDA approved it for marketing, based on some evidence
that the drug increased the amount of a protein in skeletal muscle (by 0.1%
no less), which is otherwise known to help protect muscle fibers. Desperate
parents applauded the victory for their sick boys. The company immediately
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announced that it would charge $300,000 per year for the treatment, which
has not been shown to actually provide a clinical benefit for patients.*®

For some healthcare, there is no effective FDA review at all. For a drug
or medical device to be marketed in the United States, it must first be proven
safe and effective, for whatever medical uses are intended by the manufac-
turer and listed on the label. However, the law also allows physicians to pre-
scribe drugs and devices for other uses where the FDA has not reviewed
safety and efficacy (or even if the FDA has reviewed safety and efficacy
evidence but rejected a new indication). In some domains, like pediatrics,
psychiatry, neurology, and oncology, these “off-label” uses are very common,
accounting for substantial healthcare spending.

These drugs and devices may be quite effective for these other uses, but
without the sorts of randomized trials required by the FDA it’s hard to know.
In one recent study, the authors reviewed 17,847 off-label uses and found
that, 80.9% of the time, the uses “lacked strong scientific evidence.”* Simi-
larly, a 2006 national study found that one-fifth of prescriptions were off-label
and three-quarters of the off-label uses had little or no scientific support.”

In these ways, the FDA’s rather minimal legal mandate limits how much
it can do to help ensure the safety, efficacy, and, ultimately, value of our medical
products. But even when working squarely within its mission, the FDA suf-
fers from institutional limitations. One problem is the revolving door, and
FDA officials know it well, moving back and forth from industry and the
agency.”! Oncologist Vinay Prasad expresses the obvious worry: “If you
[the regulator] know a major post-employment opportunity is on the other
side of the table, you give them the benefit of the doubt. You, maybe, make
things a little easier on the companies.”? Philosopher Dennis Thompson
and legal scholar Larry Lessig have each developed the term “institutional
corruption” to refer to these sorts of situations where an institution (the
FDA) can be bent to serve other purposes (company interests), rather than
its own mission (producing knowledge and protecting patients), even if no
individual person is actually corrupted.”®

A federal law also pushes the FDA to move very fast, or it will lose funding
provided by the very companies who seek FDA approval of their new prod-
ucts. This law (called PDUFA for the Prescription Drug User Fee Act) has
sharply decreased the time that the agency takes to review new drug appli-
cations: from 19 months to review the median new drug application in 1993
to only 7.8 months in 2016.>4 This haste has been associated with drugs more
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often later being pulled from the market or receiving a “black box warning”
due to major safety concerns.” Using more granular data, Daniel Carpenter
and colleagues have documented how, as a PDUFA deadline approaches, re-
viewers rush to decide on the application, and such “just before the dead-
line” decisions are linked to more postmarket safety problems.*

Of course, the FDA is not the only mechanism for generating knowledge
about safety and efficacy of our healthcare. There is a broader biomedical
literature that physicians can consult to figure out what is or is not valuable
for their patients. Yet that literature is distorted by commercial interests.

The National Institutes of Health provides only a small portion of the
funding needed, and it understandably focuses on very early stage research,
not clinical trials of the drugs and devices being used in clinics every day.
Because there is so little independent money for applied scientific research,
the companies can set the scientific agenda, de-prioritizing the study of
unpatented medical technologies and other nontechnology interventions.”

When a company does find it in its interest to run a study on its own
product, the Institute of Medicine has found “substantial evidence that clin-
ical trials with industry ties are more likely to have results that favor in-
dustry.”® Somehow, industry-funded studies are more likely to find that the
studied products are safe and effective, and the abstracts describing such
studies are more likely to overstate the findings buried in the back. In my
own research with hundreds of physicians reviewing biomedical journal ab-
stracts, we found that they were much more skeptical when the abstracts
disclosed industry funding.” Yet few journals provide those disclosures in
the abstracts read by busy physicians.

In 2005, Stanford professor John Ioannidis published a landmark paper,
“Why Most Published Research Findings Are False.”®® Company scientists
have broad discretion in “designs, definitions, outcomes, and analytical
modes,” which makes it easier for them to find that their products have posi-
tive effects, in accordance with their commercial interests.®! As loannidis
has said, “At every step of the process, there is room to distort results, a way
to make a stronger claim, or to select what is going to be concluded.”?

For these reasons, we can see that our healthcare system has generally
failed to invest in a reliable and systematic approach to the production of
knowledge about the efficacy of the healthcare we consume. These economic
problems cast a long dark shadow on consumers, looming much larger than
the fact that patients have insurance.
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Providers

“Health care markets are rife with principal-agent relationships,” explain
law professors Peter Hammer and Bill Sage.®® These are situations where one
party (a patient) relies on another (a physician) to guide her choices, or de-
cide on her behalf, but their interests are not aligned. Economists have long
recognized that principal-agent problems, and their associated information
asymmetries, are primary causes of markets failing to reach efficient out-
comes. And in medicine, the information asymmetries are profound. As
Meredith Rosenthal and Anna Sinaiko argue, “The lack of independent in-
formation on the quality of care may reinforce patients’ tendency to rely on
physicians for advice . . . , and patients may be unwilling to go against a cli-
nician’s advice in the interest of saving a few dollars.”®* Of course, patients
rely on physicians to select healthcare treatments, because they are largely
incompetent to do so themselves. In fact, federal and state laws generally
mandate that physicians serve as gatekeepers for access to prescription drugs
and other medical products and services.

In 2016, a research team published a systematic review of all the different
mechanisms for fighting low-value healthcare, including patient cost expo-
sure, but also patient education, clinical decision support tools (e.g., giving
the physician an alert when she orders an inappropriate test into an electronic
health record), clinician education (e.g., lectures, face-to-face visits, emails,
and pocket cards teaching about evidence-based care), and providing
feedback to providers (e.g., telling physicians when their treatment rec-
ommendations are failing to accord with national guidelines). While the
evidence for cost exposure was mixed (as we have seen), there were twenty-
two studies showing the effectiveness of clinical decision support tools,
ten studies showing the effectiveness of clinician education, and seven sup-
porting interventions that give feedback to providers when they prescribe
poorly.%> If you want to change the healthcare consumed, change the
healthcare provided.

In one of the most recent studies pre-published by the National Bureau
of Economic Research, Harvard health economist Michael Chernew and col-
leagues examined patients’ choice of where to receive more than 50,000
MRIs. Although such scans are almost commodities, without substantial dif-
ferentiation between providers, prices can vary by a factor of five. The re-
search team studied a population of patients that had very substantial cost
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exposure but found very little evidence that they viewed their MRI as a ser-
vice that they could shop for (much less haggle over). Instead, patients
tended to go wherever their physician recommended. As the authors con-
clude, “The influence of referring physicians is dramatically greater than the
effect of patient cost-sharing.”®® After all, that is why we go to physicians in
the first place—we trust them to recommend the care that we need based
on their expertise and judgment. So, we go where they tell us to go.

If patients drove healthcare, we should see healthcare consumption uni-
formly tracking the same underlying scientific reality as to what works and
a homogeneous patient demand for good health. Analogously, that is why
we see the same television sets being sold at Best Buys in Dubuque as well
as in Plano—we all want big, crisp screens and there is a known techno-
logical way to provide them. Cancer has the same biological properties in
Dubuque and Plano too. But decades of research have shown that U.S. phy-
sician treatment patterns vary widely from physician to physician, and from
region to region. This phenomenon is particularly stark in Medicare claims
data, where the actual prices per procedure are fixed by federal law. We see
wild differences in medical practice, and geographic areas with double, or
triple, the spending per patient do not produce better outcomes as a result.””
Some healthcare providers are just a lot more wasteful.

A research group at Dartmouth University has created a cottage industry
documenting these dynamics. For example, the Dartmouth group has shown
wild variation in the rate of prostate screening, with some regions (like Leb-
anon, Ohio, and Mason City, lowa) screening less than 6% of their eligible
men, while other regions (such as Miami, Florida, and Wilmington, North
Carolina) screen more than 55% of men.®® That is a nearly tenfold differ-
ence, not likely due to differences in patient cost exposure.

When a physician interprets a PSA test in a way that seems worrisome,
and a biopsy reveals cancer cells, there is more uncertainty. Some physicians
and patients will choose active surveillance or hormone therapy while others
proceed toward the more radical options of radiation or surgery. Here again,
the Dartmouth team has documented wild geographic variations, ranging
from fewer than 72 men per 1,000 receiving prostatectomy (surgery) in places
like Ocala, Florida, or Tulsa, Oklahoma, versus more than 459 per 1,000 in
Meridian, Mississippi, or Munster, Indiana.®? That is a five-times difference!

The Dartmouth team describes this phenomenon of “supply-sensitive
care”—"“in regions where there are more hospital beds per capita, patients
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will be more likely to be admitted to the hospital. In regions where there are
more intensive care unit beds, more patients will be cared for in the ICU.
More specialists will result in more visits to specialists.””® In the prostate ex-
ample, when a hospital buys a fancy robotic surgery machine and recruits
leading surgeons to use it, somebody has to pay for it. The hospital sponsors
a PSA screening initiative, gets the word out to primary care physicians and
urologists, and eventually use increases.

Similarly for women giving birth, the rate of Cesarean sections varies ten-
fold from hospital to hospital.”! No fewer than seventeen research studies
have investigated whether for-profit hospitals tend to perform C-sections
more often. In fact, they do: every single study found a positive association,
and a systematic review that pooled their estimates found that for-profit
status was associated with a 41% increase in the adjusted odds of a mother
receiving a C-section.”> Why? Likely because hospitals receive larger reim-
bursements for C-sections compared to vaginal delivery, and although all
hospitals face this incentive, it is apparently more acutely felt by hospitals
pursuing profit at the end of the day.

It would be bad enough if physicians were merely indifferent to costs, and
practiced with a huge dose of inexplicable randomness. But these dynamics
demonstrate instances where physicians and hospitals affirmatively pursue
costly procedures; their financial interests do not align with the interests of
patients (health), much less payors (thrift). Long before we shifted more risk
to patients with cost exposure, the United States should have stopped paying
healthcare providers on a fee-for-service basis. As physician-lawyer David
Orentlicher concludes, “Physicians should earn their compensation solely
through salary or capitation fees [an amount] for [each of] the patients they
serve. Similarly, hospitals should earn their compensation solely through cap-
itation fees.””® Our healthcare providers should not be getting commissions
on sales, like salespersons on a car lot.

Drug and device companies also pay physicians as consultants or speakers,
or often just give them fancy meals while telling them about their prod-
ucts. In a range of high-cost fields like oncology, cardiology, urology, and
hematology, my coauthors and I have found that about half of the physi-
cians supplement their clinical incomes with money from the drug and
device industries.*

The ACA, for the first time, required companies to begin disclosing these
payments as part of a national website. A major nonprofit reporting group
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called ProPublica matched prescribing patterns under Medicare with physi-
cians in five medical specialties. Doctors who receive industry payments
were more likely to prescribe brand-name drugs than physicians who do
not take such money.”> Indeed, the authors found a linear relationship be-
tween the amount of money that physicians take and how often they pre-
scribe brand-name drugs from their industry sponsors. Although it is hard
to figure out the direction of causation from observational studies, this
study is consistent with decades of prior research using a range of method-
ologies, which I have surveyed with coauthors.”

In fields like oncology and surgery, the incentives to provide high-cost
care are particularly stark, since the physicians are typically “self-referrers”—
they will both be paid to decide whether the care is appropriate and then be
paid to provide it. When Medicare changed its reimbursement protocols in
a way that reduced payments for oncology drugs overall, and made some
drugs more profitable than others, the physicians began recommending more
such drugs and higher-margin drugs, in an apparent move to maintain their
revenues.”” Similarly, Georgetown economist Jean Mitchell has studied how
surgeons change their clinical recommendations when they buy into spe-
cialty surgery hospitals.”® Using a rich data set to examine one such acqui-
sition, Mitchell looked at how often surgeons recommended simple spinal
fusion surgery versus the much more remunerative (and risky) complex
spinal fusion surgery. Once they stood to profit from their own recommen-
dation, physicians were forty times more likely to recommend the expen-
sive and risky procedure. Some commentators have labeled this dynamic
“provider moral hazard.”””

Healthcare providers are the drivers of healthcare. And their behaviors
often do not align with the interests of patients or payors. Even if cost expo-
sure made patients laser-focused on the value of their own healthcare, they
would have a very hard time figuring out where that value may lie, when
their advisors are leading them elsewhere. To get at real waste, one must
target the real problems.

MOVING ON

Across the broad scope of this book, I have reviewed quite a range of evi-
dence and arguments, suggesting that the American fixation on making
health insurance incomplete and leaving patients and their families exposed
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to large medical bills is fundamentally misguided. Notwithstanding the el-
egance of moral hazard as a theory, economists have now conceded that it
cannot in fact explain much of the actual spending in the United States. As
Harvard and Dartmouth economists Amitabh Chandra and Jonathan
Skinner explain, “Typical estimates of price elasticity cannot explain more
than a tiny fraction of the overall growth in healthcare cost.”® In a leading
economics journal, Gautam Gowrisankaran and colleagues have estimated
that even if patient coinsurance were increased zenfold (which may well be
infeasible), hospital prices could only be nudged down by 16%.%!

Cost exposure is a very weak solution to the small problem of moral
hazard. Given that high-cost care drives aggregate spending, we can realis-
tically expose patients to only a tiny portion of their overall spending, and
even that may bankrupt them. Even if we could expose a patient to 20% of
the cost of a $100,000 surgery or chemotherapy, health insurance is still cre-
ating a four-times subsidy for consumption. For every one dollar the patient
spends, the insurer will spend four more. Even on its face, and ignoring all
the behavioral science about how people really make decisions, that cost-
exposure mechanism cannot cause patients to weigh the benefits of the
treatment against its full costs ($100,000). Instead, that price mechanism
only excludes those who cannot afford to pay $20,000. As we have seen, it
undermines the core purpose of health insurance: securing access to health-
care we otherwise cannot afford.

We have also seen how cost exposure changes the experience of healthcare,
commodifying our bodies and converting the doctor-patient relationship
into a quid pro quo, one that may even undermine trust and efficacy. We
have seen that as healthcare costs have grown with new and expensive tech-
nologies, it is less and less feasible to expose patients to substantial portions
of their own healthcare. They just do not have enough money. We have also
seen that cost exposure can undermine democratic equality, disproportion-
ately denying care to the poor among us, undermining life, liberty, and the
pursuit of happiness.

A recent report by the National Academy of Sciences tried to grapple with
the problem of high drug prices in the United States, noting that drugs often
cost several times more here than abroad. The committee report described
our healthcare system as a “supremely complex amalgam of regulators, de-
velopers and manufacturers, retailers, insurers, wholesalers, physicians, em-
ployers offering benefits, and intermediaries, including organizations referred
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to as pharmacy benefit managers. . . . Lying at the heart of this complex, and
arguably having the least influence among its participants, is the patient.”*
If this is an accurate description of the healthcare system, it reveals the folly
of patient cost exposure as a policy mechanism to drive down prices and op-
timize consumption. Why target the least influential player in this system?
Instead, we need to find the real pressure points.

The Well-Trod Path

Altogether, we would do well to move our governmental policy, group health
insurance plans, and individual health insurance purchases away from pa-
tient cost exposure. Some companies are already beginning to see the wisdom
of this approach. Although Comcast is one of the least-liked companies in
the United States, it has become one of the most progressive to optimize the
$1.3 billion it spends each year on healthcare for its 225,000 employees and
their families. It has rejected the high-deductible health plans that most em-
ployers have been flocking to, and has instead lowered its annual deductible
to $250 for most workers. It has nonetheless managed to constrain the growth
of health spending by creating tools that help patients make smart health-
care decisions.®

Globally, we also see other countries have already proven the feasibility
of alternative approaches. In Canada, for physician, diagnostic, and hospital
services covered by public insurance (70% of all health spending), there is
no patient cost exposure whatsoever.** Even though Canada has altogether
excluded cost exposure from the core domain of its healthcare system, it
manages to achieve significantly less health spending overall—only 10.5%
of its GDP compared to 17.2% in the United States.

New Zealand is also a striking story. Even less than Canada, the country
spends only 9.4% of its GDP on healthcare. A Commonwealth Fund re-
port summarizes that “residents receive treatment free of charge in public
hospitals, though there are some user charges, such as for crutches and
other aids supplied upon discharge.”® On average, patients spent only
US$263 out of pocket per year, about one-quarter of what Americans spend
out-of-pocket.

Japan likewise spent only 11.4% of its GDP on healthcare. Although
Japan includes a general 30% coinsurance for services and goods received,
it has monthly caps, income caps, age caps, and various waivers, so patients
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spent out of pocket only US$126 each year—ijust over one-tenth of what
Americans pay.8

These international examples are meant to reassure readers that, although
Americans have become accustomed to substantial cost exposures and may
assume that they are a necessary part of any economical healthcare system,
this is not the case. Indeed, in these other countries the healthcare systems
get along just fine, with performance metrics that are comparable, or in some
cases better, than the U.S. healthcare system. When citizens of each country
are surveyed, only 19% of Americans say their healthcare system works well,
compared to 35% in Canada and 41% in New Zealand.?” Like our other
descendants from the British Empire, we might well be happy with an alto-
gether different path than the one we have chosen to date.

Political Possibility?

All this suggests that the United States should reverse its present emphasis
on patient cost exposure. I suggest aiming for zero. As Scottish health econ-
omist Cam Donaldson argues from across the pond, the idea of charging
users for healthcare “is intellectually dead, but keeps coming [like a] zombie
[that] has to be slain. . . . It is wrong, unfair and ineffective.”®®

Still, in the United States, the idea of eliminating, or drastically reducing,
cost exposure has seemed fanciful. Perhaps, however, the tide is turning. In
2018, President Trump’s first FDA commissioner, Scott Gottlieb, railed

against patient cost exposure:

Patients shouldn’t be penalized by their biology if they need a drug that
isn’t on formulary. Patients shouldn’t face exorbitant out of pocket costs,
and pay money where the primary purpose is to help subsidize rebates
paid to a long list of supply chain intermediaries, or is used to buy down
the premium costs for everyone else. After all, what’s the point of a big
co-pay on a costly cancer drug? Is a patient really in a position to make
an economically-based decision? Is the co-pay going to discourage
overutilization? Is someone in this situation voluntarily seeking chemo?
Of course not. Yet the big co-pay or rebate on the costly drug can help
offset insurers’ payments to the pharmacy, and reduce average insurance
premiums. But sick people aren’t supposed to be subsidizing the
healthy.®’
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This may seem like common sense to some readers, but after fifty years of
economic indoctrination, it is revolutionary to hear such talk from a senior
American government official, and indeed a Republican appointee no less.
Here, Gottlieb sounds not unlike democratic socialist presidential candidate
Bernie Sanders, who called for a universal healthcare plan, complete with
“no more copays, no more deductibles.” Perhaps the tide is turning.

This book has said nothing about whether insurance should be provided
publicly or through private insurance, and nothing about single-payor versus
managed competition. The final solution will likely be some mix of both,
just as other countries have found. For the question of this book, those are
orthogonal issues of healthcare organization. Instead, the point is that from
wherever we get our insurance coverage, we might as well make it complete.

With health and wealth being such foundational aspects of our lives, it be-
hooves us to innovate ways to minimize, if not eliminate, the risk that one
will be diminished at the expense of the other in our times of greatest need.
The most straightforward way to do that is to reject the cost-exposure con-
sensus and embrace complete insurance coverage. Meanwhile, let’s pursue
meaningful reforms to fight the real drivers of healthcare waste: monopoly
prices, institutional ignorance, and the misaligned incentives of our health-
care providers.
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his book has tried to do four things. It may be useful to recapitulate them

here.

First, I have highlighted the problem of cost exposure among the insured.
By thematizing this issue, as distinct from the long-standing goal of achieving
universal health insurance coverage, I hope to help set the agenda for the
next wave of reform in the U.S. healthcare system. We can think about not
just whether to insure Americans, but how to insure them. This is impor-
tant for several reasons, including a political one. Most American voters have
health insurance. Speaking with them about the quality of their coverage
may be an essential part of achieving other public policies that advance health
and the general welfare.

Second, I have revealed some of the implicit philosophical problems in
this domain of health policy. The field of health economics has long devalued
the choices of patients and their physicians under health insurance, but we
must start from a position of profound epistemic humility concerning the
efficacy, safety, and ultimate value of healthcare. Economics, with its theo-
retical models and regression coefficients, smuggles in big teleological as-
sumptions about why we buy insurance in the first place and how we should
interpret the consumption behavior we observe. As for causation, the right
counterfactual is key for understanding the effects of insurance. Even in the
domain of phenomenology, we have seen that exposing patients to costs may
shape the meaning and experience of healthcare, forcing difficult choices,
commodifying our bodies, and pushing our healers away as arm’s-length
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commercial transactions instead. And the use of credit to finance health-
care forces us to account for what we owe our future selves. Finally, of course,
there are larger questions of distributive justice, which we have grappled with
directly, considering whether health should be viewed individually or col-
lectively, what we owe our fellow citizens, and how much we can expect them
to pay.

Third, this book has had a synthetic empirical agenda. As it happens, we
know quite a lot about patient cost exposure, but this knowledge is scattered
in disparate academic disciplines—from psychology to sociology and from
economics to health services research—over half a century. The goal and
challenge is to bridge across the interdisciplinary divide, to communicate
these findings to and from the academic disciplines. Pulling together this
literature tells a coherent story about how cost exposure affects healthcare
consumption and health outcomes, but also access to healthcare and the ex-
perience of healthcare. Such a rich understanding belies simplistic eco-
nomic models or political ideologies, which suggest that overall welfare can
be improved if we simply dial down health insurance coverage.

Fourth, this book has offered solutions. I have not attempted to systemati-
cally review all possible, or even all the good, reform proposals for health in-
surance. Given the peculiar political ideology of the United States, it is
perhaps to be expected that cost exposure will remain a primary part of
healthcare. So, the reforms I have suggested—Ileveraging information and
consent, scaling to value, and scaling to income—are each promising re-
forms. However, notwithstanding our bias toward ingenuity, it is past time
that we take seriously the idea that cost exposure has been a failed experiment
in health policy—it simply does not do what we hoped it would, and it wreaks
havoc in the process. So now we can, and should, take a large step away
from cost exposure, as part of a broader reform of healthcare in America.

The United States has too long embraced cost exposure unreflectively, traf-
ficking in simplistic notions of personal responsibility and economic effi-
ciency, while the world is much more complicated (and interesting). We have
suffered accordingly, with illness, inefficiency, and injustice. But as this
national experiment has run its course, it has also paved the way for better
approaches, calibrated to achieve our policy goals. We can embrace the
inexpensive and comprehensive healthcare that the rest of the developed
world enjoys, with little or no cost exposure.
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