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Introduction

THE 1970S AND 19808 were a disaster for America’s labor movement. Gone
were nearly one out of three members from private industry, once the heart of
organized labor. Critics charged that unions had become dinosaurs: archaic and
doomed. The one bright spot was state and local government. But the gains
there did not stop the loss of numbers—and power—in the corporate sector.

Facing slow extinction, leaders of several unions decided the time had come
for a do-or-die struggle to renew and rebuild. There then occurred a burst of
activity, including the restructuring of unions, new ways of organizing, and
more money allocated to underwrite the effort. Part of the rebuilding involved
the use of union pension assets as leverage to add members in the private sec-
tor. Capital was harnessed to restore labor’s strength.

The engagement with finance had two other purposes. One was to shore
up pension plans that were a crucial feature of union membership. The other
was to make financial institutions and public corporations more accountable,
transparent, and public-minded. The attempt resonated with a century of lib-
eral ideas for reconciling corporate power with democracy. The chain stretched
from Louis D. Brandeis to Adolf A. Berle, and on down to John Kenneth Gal-
braith, Saul Alinsky, and Ralph Nader. By exercising their shareholder rights,
union investors affected the governance of the nation’s largest corporations
even as labor faded from within them.

In the background was financialization, a transformative economic force.
The financial sector’s share of GDP nearly doubled from the 1970s to the eve
of the financial crisis. Corporations acquired the characteristics of commodi-
ties, bought and sold by speculators. The irony is that workers’ pension funds
supplied some of the capital that fueled financialization."

Labor’s financial turn came on the heels of a shareholder revolt led by pub-
lic pension plans like the California Public Employees’ Retirement System
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(CalPERS) and informed by ideas emanating from financial economics. Inves-
tors shook off their decades-long passivity and pressed executives to prioritize
their interests, what is called shareholder primacy. There were three main de-
mands: tying CEO compensation to stock performance, orienting executives
and corporate boards to shareholders, and lowering the barriers to acquisi-
tions. It was an assault on the postwar system under which corporations bal-
anced the interests of diverse stakeholders—executives, employees, and
shareholders—without privileging any one of them. Now, shareholders told
CEOs to do more for them or lose their jobs.

For the financial turn to succeed, unions needed allies like CalPERS. Of
necessity this meant supporting the tenets of shareholder primacy. It was odd
behavior for labor unions. But if youre down and nearly out, the ends could
be made to justify the means.

The traditional pressure tactic—the strike—and the legal protections for
union organizing had lost effectiveness by the 1970s. Employers shed their
reticence to replace striking workers and to fire union supporters. An alterna-
tive approach emerged called the corporate campaign. Corporate campaigns
rely on forces external to the workplace to compel employers to recognize a
union, or make bargaining concessions, or settle a strike. They often include
shareholder activism and other finance-based tactics to pressure a company’s
directors, business partners, and creditors. These contributed to an uptick of
members in industries such as healthcare, lodging, building services, and
occasionally industries beyond the service sector.

In the shareholder realm, labor’s signature issue was executive compensa-
tion. Unions charged that lofty executive pay was the result of a rigged system.
CEOs made out like bandits—in fact sometimes they were bandits—while
workers’ wages flatlined. Unions filed pay-related shareholder proposals at a
broad range of companies, not only where they sought more members. Pulling
back the curtain on the pay-setting process drove a wedge between executives
and workers and allowed unions to raise issues like inequality. The shareholder
forum was capacious. Topics that the law kept off the bargaining table, such as
takeovers and executive remuneration, were capable of being addressed when
unions acted as shareholders.

The claims of shareholder primacy—that shareholders owned the corpora-
tion and that their interests should be paramount—Ied to a wealth transfer
from labor to capital. For the most part, however, restraining shareholders was
not on labor’s agenda, other than admonitions to invest for the long term.
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Unions were slow to criticize mounting payouts to shareholders. The seeming
embrace of shareholder interests caused some European trade unionists to be
dubious of what their American counterparts were up to.>

There is a cottage industry of people who study inequality’s causes. The
widening pay gap between executives and workers, and between educated and
less-educated workers, are well-researched topics. Less often considered is the
relationship between inequality and the creed of shareholder capitalism. As
economist Thomas Piketty observes, inequality is “ideological and political
rather than economic or technological.” It is a point that runs throughout this
study.?®

Historians only recently have begun to reckon with the economic events of
the twenty-first century, a period of widespread laxity in business ethics.* Not
once but several times during the 2000s, executives at some of America’s lead-
ing corporations were revealed as malefactors of great wealth, a phrase first
used by Theodore Roosevelt in 1907 during an earlier era of excess. Business’s
damaged reputation offered an opportunity for unions.

In banking, the malefactors caused a financial meltdown in 2008. Because
of its newly acquired expertise, labor had a hand in fashioning the legislative
response to the crisis, the Dodd-Frank Act. Washington was one place where
unions still had some sway. But the final version of Dodd-Frank failed to pun-
ish the bankers, which left voters disappointed and angry. The appearance of
Occupy Wall Street shortly after President Obama signed Dodd-Frank blind-
sided unions. Occupy’s protests on behalf of the 99 Percent received more
media attention than labor’s own marches and demonstrations. Occupy Wall
Street marks a boundary between history and current events. It is the terminus
of this study, although an epilogue is provided.

The late Lloyd Ulman, a distinguished economist, once told his students (I
was one of them) that unions had three types of power at their disposal. Two
were rooted in the labor market: organizing power and bargaining power. The
third was political power. An increase in any type of power strengthened the
other two. Over the last fifty years, there’s been an ebbing in all of them, par-
ticularly in the labor market. Industries with once-high union density, such as
manufacturing and transportation, have experienced huge membership losses.
Three times—during the Carter, Clinton, and Obama administrations—Ilabor
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TABLE I.A. Union Membership and Density, 1973-2019

Stateand ~ All Wage
Private- Private- State and Local and All Wage
Sector Sector Local Government  Salary and Salary
Density Membership Government Membership Density Workers Private/
(%) (millions)  Density (%)  (millions) (%) Membership ~ All (%)

1973 24.2 14,954 na. na. 24.0 18,089 83
1983 16.5 11,980 37.9 4,744 20.1 17,717 68
1997 9.7 9,363 382 5,717 14.1 16,110 58
2008 7.6 8,265 38.5 6,839 12.4 16,098 51
2019 6.2 7,508 35.3 6,087 10.3 14,567 52
Change (%)
1973-2019 (-50) n.a. (-19)
1983-2019 (=37) 28 (-18)

Source: Barry T. Hirsch and David A. Macpherson, “Union Membership and Coverage Database from the CPS,” Georgia
State University, www.UnionStats.gsu.edu.

fought without success to rebalance the laws that diminished their power.
Three times they failed.

Bargaining power can be gauged by the divergence between union and non-
union pay. Economists Barry Hirsch and David Macpherson find a steadily
narrowing gap between unionized and comparable private-sector nonunion
wages: 26 percent (1983-1992), 24 percent (1993-2002), 21 percent (2003-2012),
and 20 percent (2013-2018). In other words, about a quarter of the union wage
premium vanished between 1983 and 2018. Because the promise of higher
wages is a selling point for joining unions, the premium’s decline diminished
labor’s organizing power.’

Another measure of bargaining power is labor’s share of a corporation’s fi-
nancial resources, whether the latter is measured as value-added, earnings, or
economic rents. The portion paid to workers has fallen in line with deunion-
ization. In manufacturing, union contraction is responsible for a third of the
reduction in value-added received by production workers.°

Labor’s political power did not decline as sharply. Writing in the 1960s,
political scientist J. David Greenstone observed that unions had become the
Democratic Party’s most powerful interest group. Unions, he said, brought
new voters into the party, formed alliances with key constituencies, and pro-
vided resources for electoral campaigns. It made unions what Greenstone
called an “interest aggregator” of the party’s diverse voters.”
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During the following decades, labor was a crucial part of the Democratic
coalition. “Even with a depleted labor movement,” wrote journalist Thomas
Edsall in 2014, unions provided to the Democrats “about 5 million votes they
would not otherwise have.” No group worked as hard as organized labor to
elect Barack Obama in 2008. Coordinating mobilization at the grass roots was
Working America, an organization created by the AFL-CIO to build support
for labor-backed candidates. To persuade voters and to raise turnout, union
volunteers visited ten million households—union and nonunion—and made
7o million phone calls. The AFL-CIO reached out to its white male members,
who voted for Obama by a margin of 18 percentage points, whereas their non-
union counterparts voted against him by almost the same margin.

Unions still serve as aggregators for the Democrats, albeit less so than be-
fore. They now compete with the party’s other interest groups. They can
achieve their political goals if they share objectives with these groups. But
Democrats from swing states are wary of helping unions, and unions feel that
the party is unresponsive to their needs. According to Steve Rosenthal, a for-
mer political director of the AFL-CIO, “The unions basically have become an
ATM for Democrats. There is a sense of taking unions for granted, no place
else to go, don’t need to do much for them”

It was difficult for unions to transform their political clout into remedies
for their organizing problems. Out of the quandary came a search for new
sources of power. Sociologist Nathan Wilmers has identified several strategies
that unions recently have pursued, such as working with immigrant and com-
munity organizations and accepting into the labor movement quasi-union
groups such as workers’ centers. The loss of members made stark the choice
between business as usual and the need for new approaches. With their pen-
sion funds, unions found a source of power outside the labor market to aug-
ment their power within it.’

Corporate governance refers to the rules that structure the relationships
among executives, boards, shareholders, and employees. Executives make op-
erating decisions, but the board hires them, sets their pay, and reviews their
strategic plans. Shareholders vote to approve takeovers and board nominees,
and they can petition the board with advisory proposals on a restricted range
of topics. Employees lack formal channels for influencing executives and
boards, unless they unite to form a labor union in the same fashion that owners
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amalgamate their shares. On the sidelines are creditors, who become more
important if the firm faces bankruptcy. Joining them on the sidelines are
customers, suppliers, and the public. Governance arrangements are created
by the actors—private orderings—and by legislatures, regulatory agencies,
and the courts. Different sets of rules produce different apportionments of the
corporation’s wealth to those who have a stake in it. Money and power lie at
the heart of corporate governance.

There is variety in governance systems. Governance in the United States is
different now from what it was following the Second World War; Germany’s
and Japan’s systems are not the same as in the United States. Within a country
atany point in time, companies cluster around particular governance practices,
but there are always deviations.

In an important study of corporate governance, political scientists Peter
Gourevitch and James Shinn analyze the coalitions that “set the rules of the
corporate governance game.” They develop a model with three groups: work-
ers, owners, and executives. Based on their preferences, the groups can form
alliances (owners-workers, owners-executives, executives-workers) or play the
game on their own. Each group is riven by cleavages, which Gourevitch and
Shinn acknowledge but do not dwell upon. Taking stock of the cleavages
makes the game more complicated but also more realistic.'

Owners: At the height of exuberant stock markets in the 1990s, it seemed
that everyone was buying shares or receiving stock options from their employ-
ers. One financial journalist wrote that America had “democratized” share
ownership. The rhetoric was as overheated as the markets; ownership was far
from being widespread. It was the affluent who held most of the shares in
public corporations, either directly or through retirement plans. Among US
households in 2016, the top 1 percent owned 53 percent of all stocks and mutual
funds. For the top 10 percent, the figure was 93 percent. Included in the top
1 percent are corporate insiders—executives, founders, and inheritors—who,
as we will see, hold substantial stakes.

The bottom half of households own no stock whatsoever. In the three de-
ciles above them are households who own stock—including in their retire-
ment plans—but seven out of ten of these households have holdings worth
less than $10,000. In other words, stock markets are mostly irrelevant for
80 percent of US households except to exacerbate wealth inequality.*

The picture changes when a household member participates in a traditional
defined-benefit pension plan, a privileged group comprised of around a sixth
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of corporate employees. The stock held in those plans does not belong to
them, but it is their deferred wages that helped to purchase it. For private-
sector plans, the stock was worth roughly $45,000 per participant in 2017."%

Pension plans are part of a larger universe of institutional investors. The
biggest are mutual funds and exchange-traded funds (ETFs), whose equity
holdings dwarf those of pension plans. Institutions also include banks, insur-
ance companies, and endowments. They differ systematically in their approach
to investment and corporate governance. The upshot is that “owners” are a
motley group with diverse preferences. Alliances are structured with different
configurations around different issues.'®

Workers: Through their pension funds, workers participate, indirectly, in
corporate governance at companies whose shares are owned by the fund. A
route by which covered workers can influence governance is via a pension
fund’s trustees. So-called multiemployer pension plans, for private-sector
union members, have an equal number of trustees representing employers and
the union. State and local pension plans usually permit participants to elect
some of their trustees. On the other hand, the trustees of corporate plans—
also called single-employer plans—are banks and investment managers and
may include executives and directors.

Because of widespread pension coverage and the size of their pension plans,
state and local government employees have greater influence over corporate
governance than most of the people employed by those companies. Public
plans could be indifferent to the situation facing workers in the private sector.
But they also could be powerful allies. Around four in ten state and local em-
ployees belong to unions, which means that they have some commonality with
their private-sector counterparts.'*

Union membership is another channel through which workers can affect
corporate governance and the allocation of corporate wealth. Research shows
an inverse relationship between a company’s cash holdings and the wages that
result from collective bargaining. Also, if a firm is unionized, executive pay is
reduced. Thus, worker preferences in corporate governance and the ability to
potentiate them vary depending on income, pension coverage, and union
representation. Like owners, workers are diverse.'®

Executives: There are divisions among executives too. CEOs who have risen
through the ranks have greater sympathy for fellow lifers—and less for
shareholders—than do CEOs hired from the outside. Executives behave differ-
ently depending on whether they are engineers, attorneys, or MBAs, and whether
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their backgrounds are in finance, marketing, or technology. The size of execu-

tive stock holdings affects business decisions and the board’s composition.'®

For most of the twentieth century, the worlds of finance and labor spun in
separate orbits. They drew nearer as the century came to a close and a new one
began. It was an era when finance was driving the economy, and unions
adapted to the moment. Finance-based pressure tactics, which included share-
holder activism but went beyond it, became a regular part of campaigns to add
members. The recurring corporate scandals of the 2000s, which angered the
public and investors, put the wind at labor’s back. After the banking crash,
labor’s regulatory agenda drew on its financial turn. It was a pretty good show-
ing for an alleged dinosaur.
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Labor, Finance,
and the Corporation

1890-1980

WE THINK we live in an era of unprecedented financialization, but we do not.
In 2003, economists Raghuram Rajan and Luigi Zingales published the article
“Great Reversals,” in which they showed that financialization has ebbed and
flowed over time. My labels for these waves are industrialization (1890-1929),
the New Deal (1933-1973), and neoliberalism (1974—present). Financialization
waxed during industrialization, waned during the New Deal, and expanded
again under neoliberalism. Three of their four measures of financial
development—one way of measuring financialization—are dominated by
stock markets: investment financed by equity issues, stock market capitaliza-
tion, and the number of listed companies. It’s a narrow definition but useful
for this study."

It is striking to see how historical measures of inequality correspond
with swings in financial development. Union density (that is, membership ad-
justed for total employment) moves in parallel. The record shows a causal
relationship.?

Corporate ownership similarly has swung back and forth: from high con-
centration among a minority during industrialization—when founders, their
families, and investment banks owned the new industrial giants; to dispersion
during the New Deal, as stock ownership by the affluent became prevalent;
and then back to concentrated ownership in our own time, when large blocks
of stock are owned by institutions such as mutual funds and pension funds.

Ideas about corporate governance mirrored changes in ownership. During
industrialization, there was a shift from laissez-faire beliefs in the prerogatives
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of property to a Progressive view that corporations had public responsibilities,
including to their employees. The New Deal was the heyday of managerialism,
when executives and, to a lesser extent, unions, were key governance actors;
corporations were less engaged with their shareholders. After 1980, however,
powerful institutional investors pressed for owner-dominated governance.?

Among labor’s main accomplishments in its heyday was the democ-
ratization of pensions in the private sector. Defined-benefit pensions went
from being the prerogative of a select few before the New Deal to covering
45 percent of private-sector workers in 1979. For the most part, the participants
were adult men who belonged to unions, people whose pensions coincided
with stable jobs. Participants in corporate retirement plans weren't much dif-
ferent from their counterparts working in government, where jobs also were
stable and pensions a standard feature of employment. Jobs like that aren’t
entirely missing in the private sector today, but they’ve changed and are harder
to find.*

Organized labor wasn't much involved in taming finance in the New Deal
years, even though unions were crucial for committing the nation to full em-
ployment and social welfare spending. The situation changed after 1970, as
pension fund assets grew in preparation for the retirement of the baby-boomer
generation and shifted into higher-return assets like stocks. It was around then
that labor and finance began to intertwine.

This chapter is an overview of the history of labor and finance during Rajan
and Zingales’s three periods, laying the groundwork for subsequent chapters.
The story plays out against changes in corporate governance and ownership,
union power, and pension provision.®

Labor Meets Finance

During the late nineteenth and early twentieth centuries, two economic is-
sues roiled the nation. One was the gold standard; the other was monopoly.
Among those challenging concentrated economic power was Louis D.
Brandeis, who became a US Supreme Court justice in 1916. One of the most
influential minds within the Progressive movement, Brandeis was often a
friend of organized labor, although also interested in alternatives such as em-
ployee representation plans. Within the labor movement, there developed a
modest engagement with incipient financial development, notably in labor

banking.
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Gold and Monopoly

After the Civil War, the first protests against financial markets were those re-
lated to banks and the gold standard. Gold favored lenders, not debtors. Urban
workers joined small business and rural populists in opposing a gold-backed
currency that they blamed for depressions and ruinous debt. Groups arrayed
against the gold standard ran the gamut from the Greenback Party, predeces-
sor to the populist People’s Party, to labor groups such as the Knights of Labor,
the American Federation of Labor (AFL), and the Western Federation of Min-
ers. They hewed to the ethos that direct producers were the source of value,
whereas financiers were speculative parasites. In the midst of a devastating
depression that began in 1893, the AFL's national convention endorsed bimet-
allism, which would expand the money supply and stimulate the economy by
exploiting the country’s supply of silver, much larger than that of gold. Then,
in 1896, the AFL supported William Jennings Bryan for the presidency, the
man who famously said that the nation had been nailed to a cross of gold.®

These same groups also protested monopoly power. But when it came to
antitrust law as a remedy, labor parted ways with its gold standard allies. The
AFL's Samuel Gompers tried to block the Sherman Anti-Trust Act of 1890
because he thought it would lead to unions being declared conspiracies in
restraint of trade.” Indeed, unions were hit with lawsuits and injunctions
against strikes and boycotts, draining their resources. A less anticipated result
of the Sherman Act was the merger movement that began in 1895, which drove
industrial concentration to even higher levels. A subsequent antitrust law, the
Clayton Act of 1914, sought to remedy the defects in the Sherman Act. Because
the Clayton Act contained an explicit exemption for unions, Gompers de-
clared that the act was “the Industrial Magna Carta upon which the working
people will rear their structure of individual freedom.” President Woodrow
Wilson, who signed the Clayton Act, picked up part of the labor vote. Then
the courts quickly found ways to use the act against organized labor.®

Louis D. Brandeis

Stock markets were not of great importance in the first half of the nineteenth
century, when, with the exception of the railroads, shares were held by found-
ers and their families. But as the economy industrialized, secondary markets
for stocks began to develop. New legal doctrines advanced shareholder rights,
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including limited liability, which protects a company’s investors from being
sued for the company’s misdeeds.

Stock trading had become popular, a game that unscrupulous brokers en-
ticed people to play. When stock speculation went awry, it could bring the
economy to its knees, as during the panic of 1907, which was followed by cru-
sades against brokerage houses. New York Governor Charles Hughes organized
an investigation of speculation on Wall Street. Congress considered no fewer
than nineteen bills regulating the trading of futures and options and convened
its own investigation in 1912. Leading the inquiry was a representative from
Louisiana, Arséne Pujo. The Pujo Committee blamed investment banks for
insinuating themselves into the corporate governance of companies they
financed, a tactic they used to drive up share prices and enrich themselves.’

The Pujo Committee was of great interest to Louis D. Brandeis. Before join-
ing the Supreme Court, Brandeis wrote several works critical of Wall Street’s
growing influence over the economy. He savaged investment banks—*“the
money trust”—in a series of essays published in 1914 as Other People’s Money
and How the Bankers Use It. Brandeis drew on evidence gathered by the Pujo
Committee that disclosed how banks like National City and J. P. Morgan put
their own directors on boards and used interlocking directorates to enhance
coordination within nominally competitive industries. Banker-directors
“apply a false test” in making their decisions, said Brandeis, by always asking,
“What will be the probable effect of our action upon the market value of the
company’s stocks and bonds, or indeed generally upon stock exchange val-
ues?” When banker-directors zeroed in on stock prices, he said, their short-
term decisions had negative long-term consequences for the corporation.
Maintenance expenditures, for example, might be deferred in favor of paying
dividends if these actions would sustain stock prices. Brandeis favored direc-
tors who would ask, "What is the best in the long run for the company of which
I am director?”

To change the situation, Brandeis made the typically Progressive recom-
mendation for more “publicity,” by which he meant regular reporting of infor-
mation to investors. In an oft-repeated phrase, he remarked, “Sunlight is said
to be the best of disinfectants.” The sentence preceding the sunlight quip is less
often quoted: “Publicity is justly commended as a remedy for social and in-
dustrial diseases.” For Brandeis, transparency was not an end in itself but a way
of attuning corporations to the public interest.*

Brandeis looked forward to the replacement of the self-made proprietor by
professional managers then being turned out by the new business schools at
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Dartmouth, Harvard, and other universities, whose curricula taught young as-
pirants new methods of scientific management and “publicity.” Business was
becoming a profession “pursued largely for others and not merely for one’s self,”
he wrote. The injection of contemporary social developments into an otherwise
dry discussion of corporate governance was consistent with the Progressive
legal view that, because the corporation was “a social creation, a creature of law,
government, and prevailing conceptions of legitimate exchange,” public con-
cerns were relevant to private enterprise.'!

What about an employee role in governance? According to economic his-
torian Richard Adelstein, Brandeis believed that “corporations could be made
responsible only by labor’s participation in its decisions.” The closest Brandeis
came to putting this idea into practice was the union-management agreement
he designed after a general strike by the Ladies’ Garment Workers’ Union in
1910. Known as the Protocols of Peace, it included an elaborate arbitration
system, restrictions on subcontracting, gathering of price and wage statistics,
and use of scientific management for designing work methods and setting pay.
Brandeis enthusiastically supported union participation in governance and
new employee representation plans in nonunion companies. In 1906, he had
a hand in designing the Filene Cooperative Association for the eponymous
Boston department store. It included a provision for the eventual transfer of
nearly half of the company’s stock to employees. Over the course of the
century, Brandeis’s ideas would be a touchstone for liberals concerned about
corporate power and democracy.'”

Labor Banking

The AFL was silent when it came to discussing the impact of finance on workers
during the new century’s wave of financial development. Gompers was noth-
ing if not cautious, and his predilection was to avoid rhetoric that might brand
him as a radical. There were exceptions at the local level, and in states such as
Wisconsin, where unions supported the Progressive Senator, “Fighting Bob”
LaFollette Jr., who opposed “Wall Street dictatorship” and demanded nationaliza-
tion of banks."?

The labor movement’s socialists were similarly censorious. Eugene V.
Debs—trade unionist and the Socialist Party’s five-time candidate for
president—lampooned what he called “the Junkers of Wall Street.” When J. P.
Morgan died shortly after testifying before the Pujo Committee, the socialist
press celebrated the event as a victory for the working class. Left-wing labor
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intellectuals were familiar with Das Finanzkapital (Finance Capital), an influential
book published by Rudolf Hilferding in 1910. Hilferding, a prominent socialist
and member of the early Weimar government, argued that capitalism had been
transformed by the concentration and centralization of banks and their domi-
nation of the corporations that they financed. He called the banking system a
fraudulent kind of socialism because it “socializes other people’s money for
use by the few,” a phrase anticipating the words of Louis Brandeis.'*

In addition to unions, Brandeis was an enthusiast of cooperatives, credit
unions, and building and loan associations, which he called “people’s banks.”
Farmers and workers, he said, were “learning to use their little capital and their
saving to help one another instead of turning over their money to bankers for
safekeeping, and to be exploited.”'

The first union to broach the idea of a labor bank was the Brotherhood of
Locomotive Engineers (BLE), which was not a member of the AFL. From 1912,
when the idea surfaced, until 1915, when it became a definite plan, the BLE’s
president, Warren S. Stone, studied cooperative societies in Europe. The union
wanted to create a bank providing members with loans at lower rates, and in-
vest their savings at higher rates, than offered by ordinary banks. When it
opened in 1920, the bank retained 51 percent of the stock and sold the rest to
its members. Investors who wanted to liquidate their holdings had to promise
to sell shares back to the bank. Very rapidly the BLE expanded into a chain of
twelve banks around the country. They invested in coal mines, laundries, and
office buildings, and provided mortgages to members. Using bank funds, the
union developed the beach town of Venice, Florida, as a retirement commu-
nity for its members. It also opened a New York securities company that com-
peted with Wall Street. According to the BLE, it was better at handling invest-
ments than the “unscrupulous persons [who] were selling wildcat stock to
members of the union, more especially to the widows of the members.”*¢

Labor banking took off in the 1920s. Unions wanted safe places to invest
their funds, obtain loans for striking locals, and earn dividends to underwrite
their activities. The labor banks shunned anti-union companies as customers
and favored “fair employers.” Sometimes the banks were founded by several
unions, as with the Federation Bank of New York, whose stock was owned by
126 organizations. William Green, president of the AFL, established the Union
Labor Life Insurance Company (ULLICO) to “shake workers loose from
employer-sponsored insurance systems,” a hallmark of welfare capitalism.

At the movement’s peak in 1926, there were nearly forty banks whose re-
sources reached $130 million, worth around $2 billion today. Half of them
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participated in the Federal Reserve System. Because several banks were owned
by railway unions, their locations followed the tracks across the United States
to small towns like Bakersfield, California and Three Forks, Montana. Other
bank-owning unions included the Flint Glass Workers, Printing Pressmen, and
several from the clothing industry: the Full Fashioned Hosiery Workers, the
Ladies’ Garment Workers, the Fur Workers, and the Weavers, among others."”

The Amalgamated Bank founded by the Amalgamated Clothing Workers
was the best known of the labor banks. Branches in New York and Chicago
opened in 1922. On opening day in Chicago, “thousands of tailors came to
greet their bank and deposit money.” In New York, the opening was celebrated
with bands, parades, and speeches. The New York branch took in $2.6 million
in deposits within several months after its opening. The Amalgamated Bank
drew on a tradition of mutualism among its immigrant customers. It under-
wrote an alternative financial universe of affordable apartment buildings, low-
cost loans and mortgages, and insurance benefits.'®

There were critics of labor banking from within the labor movement. Senior
officials of the AFL, including Gompers, felt that the BLE and other unions
had oversold its benefits and overreached financially. The AFL was annoyed
that the two leading labor banks were associated with unions outside the AFL.
Within the Clothing Workers, the communist faction at first thought labor
banking would serve as “a weapon against capitalist bankers,” but in 1927, the
Third International in Moscow told American communists to oppose labor
banks because they were a ruse perpetrated by labor leaders and bourgeois
economists “trying to make the working class believe that by investing their
savings in labor banks and through purchasing stocks, the workers could gain
influence, control, or even ownership, in capitalist industry.”*?

Then things started to collapse. Even before the Great Depression, labor
banking had begun to implode as a result of poor management and unsound
investments. When the banks failed, union members lost heavily. By 1931, only
seven labor banks remained, the Amalgamated Bank being among the

survivors.2°

Owners of the Corporation

The 1920s began with a spectacular explosion on Wall Street that killed thirty-
eight people. Although the perpetrators were never found, blame was cast
on those who had raged against finance capital during the previous decade:
anarchists and socialists. It happened at the time of the Palmer Raids, when

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

16 CHAPTER 1

thousands of suspected radicals—all immigrants—were arrested and some
deported.

Wall Street quickly recovered, and the decade brought booming stock
markets and economic exuberance. Union membership, however, sank to
rock-bottom levels that allowed investors and managers to help themselves to
larger portions of the returns generated by rising productivity. The annual ratio
of wages to value-added in manufacturing was constant between 1899 and 1914,
and then, from 1915 to 1929, it fell by 12 percent. Adolf A. Berle Jr., then a young
lawyer, said that “common stockholders . . . were draining the corporation of
money that should go to labor.”*!

Stock trading took off after World War I as Wall Street brokers sought to
persuade moderately affluent individuals to purchase shares. Historian
Steve Fraser says that the bull market of the Roaring Twenties became an
icon of the era: “Ticker tapes not only appeared in beauty parlors and in
railroad depots, but on ocean liners. . . . New radio shows and newspaper
columns . .. sprouted up everywhere to appease the hunger for investment
advice.” The expanding bubble led Harvard University economist Wil-
liam Z. Ripley to castigate banks for what he called the “financialization” of
the economy, the first time the word had ever been used. Looking back on
the Twenties, the Saturday Evening Post presciently said in 1929 that “buying
[of shares] was not based on reasoning but simply on the fact that prices
had risen; a rise led the public to expect more and more returns. . . . Exces-
sive anticipation of growth and earnings . . . always leads to depression and
unemployment.”*?

While investors were thrilled by the expanding bubble, union leaders hun-
kered down as an employer’s anti-union offensive decimated organized labor.
The Garment Workers, for whom Brandeis had designed the Protocols of
Peace, lost 70 percent of its members over the course of the decade. The fur-
ther labor fell, the more it seemed that the citizenry lionized businessmen.
Rising income inequality was a well-known fact—it peaked in 1929—although
the AFL had little to say about it, nor about Wall Street’s role in producing it.
Only at the midnight hour, six months before the 1929 crash, did the AFL warn
that failure to regulate stock markets was causing deleterious effects on wage
earners and economic growth. When tax figures for 1929 were released, the
AFL called attention to the fact that the bulk of income gains since 1927 had
gone to the top brackets. It blamed persistent wealth inequality on stock
ownership, stock speculation that benefited the rich, and the sloughing off of
corporate wealth to investors.*®
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Berle and Means

In 1927, Adolf Berle Jr. and Gardiner C. Means teamed up to write what would
become a classic study of corporate governance, The Modern Corporation and
Private Property. Means, a graduate student in economics at Columbia University,
came from a generation that had embraced institutional economics. Berle was a
graduate of Harvard Law School who had worked for Brandeis’s law firm briefly
before Brandeis left for the Supreme Court. Brandeis was Berle’s mentor in ab-
sentia, and, as is often the case, Berle built on Brandeis’s ideas while differentiating
his own from them. Whereas Brandeis thought that corporations and banks had
grown too large—he called it “the curse of bigness”—Berle and Means did not
think that scale necessarily was harmful. To them, these features were inevitable
and superior to small firms engaged in cutthroat competition.**

The Modern Corporation and Private Property had two parts, one written by
Means, the other by Berle. Means supplied a wealth of data on industrial con-
centration and ownership of the nation’s largest companies. During the 1920s,
he found, ownership became more dispersed as smallholders were drawn into
equities by the era’s infatuation with the stock market. Thus, ownership passed
“from people oflarge incomes to those of moderate means,” who were passive
investors uninvolved in the company’s affairs.**

As a corporate lawyer, Berle had witnessed instances in which business
insiders—executives, directors, and bankers—had abused their fiduciary du-
ties by enriching themselves at shareholders’ expense. A seemingly benign
development, stock ownership by the middle class left no one on the scene to
prevent what he termed “corporate plundering.” Later, Berle and Means cited
the finding that one-third of the nation’s wealth was produced by two hundred
corporations dominated by 1,800 men. This, they wrote, could lead to “oligar-
chy” With executives left in charge of untold wealth they did not own, how
would theft on a grand scale be prevented? The authors prescribed the famous
dictum that executives should act as trustees for shareholders: “By tradition,
a corporation ‘belongs’ to its owners,” which required that executive actions
be taken “for the sole benefit of the security owners.”

The dictum begged the question of enforcement. Berle thought that stock
exchanges, particularly New York’s, would develop standards to prevent execu-
tives from doing anything that undermined shareholder interests. The rest
would be up to lawyers hired by large investors. But if wealthy investors were
able to sue, then oligarchy might be less of a problem than Berle and Means
made it out to be.?®
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E. Merrick Dodd Jr., a Harvard law professor who also had practiced in
Brandeis’s firm, published an influential essay in 1931 that challenged Berle’s
ideas. In a Brandeisian argument, Dodd asserted that business had obliga-
tions not only to stockholders but also to employees, customers, and the
public. Dodd’s solution to incipient oligarchy—and social unrest—was to
have broad-thinking, educated business leaders act as stewards of the corpo-
rate commonwealth, men like Gerard Swope and Owen D. Young, both from
General Electric. Dodd decisively rejected Berle’s shareholder primacy in favor
of a public-minded, albeit patrician, alternative.?’”

Berle and Means, perhaps with Dodd in mind, referred to the view “held
by certain students of the field . . . that the control of the great corporations
should develop into a purely neutral technocracy, balancing a variety of claims
by various groups and assigning to each a portion of the income stream on the
basis of public policy rather than private cupidity” Writing on his own in a
rejoinder to Dodd, Berle said “you cannot abandon emphasis on ‘the view that
business corporations exist for the sole purpose of making profits for their
stockholders’ until such time as you are prepared to offer a clear and reason-
ably enforceable scheme of responsibilities to someone else.” If management
had to balance competing interests, it would lead to “the massing of group after
group to assert their private claims by force or threat.” Labor would be “invited
to organize and strike,” and it would end in “economic civil war” Indeed, a civil
war started in 1932. Later, after corporations made it to the safe harbor of the
postwar era, the world looked more like Dodd’s than Berle’s.*®

The New Deal

The Great Depression impoverished workers and farmers and reached into the
middle class. Out of this arose a broad political coalition—much wider than
what had existed in 1896—that swept Franklin D. Roosevelt into office. The
stock market crash was on everyone’s mind, as was the belief that speculation
and graft had caused it. Politicians blasted Wall Street as “a plutocratic elite.”
Rumors swirled that the Federal Reserve Bank, which was reluctant to reflate
the economy, was under the control of the J. P. Morgan bank.

Among the largest movements of the Depression decade were those led by
right-wing populists like Louisiana’s Senator Huey Long and Father Charles
Coughlin. Long attacked the nation’s unequal distribution of wealth—
“concentrated in the hands of a few people”—and tied it to the “God of Greed
[worshipped] by Rockefeller, Morgan, and their crowd.” For Coughlin, bank-
ers and financiers were the chief obstacles to social justice. He demanded
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remonetization of silver and nationalization of the Federal Reserve Bank. Wall
Street’s reputation was in tatters.*

Father Coughlin’s heated rhetoric attracted millions of adherents from the
same groups that had elected Roosevelt. Coughlin had close ties to the Detroit
labor movement, including what would become Homer Martin’s anti-CIO
faction in the United Auto Workers (UAW). A few other union officials, such
as attorney Frank P. Walsh, became Coughlinites. The priest, a skilled orator,
connected a worker’s problems to abstruse financial forces: “Your actual boss,
Mr. Laboring Man, is not too much to blame. If you must strike, strike in an
intelligent manner, not by laying down your tools but by raising your voices
against a financial system that keeps you today and will keep you tomorrow in
breadless bondage.”*°

In 1932, the Senate Banking Committee created a commission to inquire
into the causes of the Depression. Led by its chief counsel, Ferdinand Pecora,
the commission revealed a host of problematic practices that Wall Street had
foisted on the new shareholders of the 1920s. One was “touting,” in which
banks released seemingly impartial information about a stock to push its price
up or down to pay off the banks’ speculative bets. Another was the “sucker
pool,” wherein brokerages “sent out invitations all over the country to small
brokers requesting them to take a share; enthusiasm is spread among the in-
vitees and they are properly made to feel the favor being done them.” Pecora
made a scapegoat of Charles E. Mitchell, chairman of the First National City
Bank, the predecessor to Citicorp. Testifying in the Senate, Mitchell was pub-
licly humiliated by Pecora’s claims that he violated the law while receiving
compensation of over $3.5 million from 1927 to 1929. The Pecora commission,
responsive to popular antipathy to Wall Street, anticipated Roosevelt’s em-
brace of financial regulation.*!

The first move toward financial reform was the Banking Act of 1933, better
known as Glass-Steagall. It required the separation of investment banking
from commercial banking, a slap at banks like National City and J. P. Morgan.
Then came the Securities Act of 1933, the Securities Exchange and Banking
Acts of 1933 and 1934, and the Investment Company Act of 1940, all of which
mandated extensive disclosure of financial data, including the compensation
of a bank’s top three earners. Here were rays of Brandeisian sunlight.*>

The financial industry shrank after the Depression, along with its public
image. As historian Steve Fraser notes, the proportion of Harvard Business
School graduates choosing Wall Street as their first position fell from 17 percent
in 1928 to 1 percent in 1941. Not until the 1980s would MBAs become as preva-
lent on Wall Street as they had been in the 1920s. European nations introduced
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their own financial rules, limiting opportunities for regulatory arbitrage. The
world’s industrialized nations experienced what John Ruggie calls “a common
thread of social reaction against market rationality,” resulting in the quiescence
of global stock markets for forty years. Harry Truman played on anti-finance
sentiments in his 1948 presidential campaign by attacking Wall Street’s “glut-
tons of privilege,” reminding voters that, during the Depression, the Demo-
cratic Party “drove the money changers out of the temple and brought a new
life to our democracy”*?

The Bretton Woods Treaty, signed in 1944 by more than forty nations, ad-
dressed the criticism that unregulated currency markets had contributed to the
Depression. Although the treaty negotiations did not include organized labor,
important union leaders such as the presidents of the Auto Workers, Walter
Reuther, and of the Clothing Workers, Sidney Hillman, endorsed the treaty.
Bretton Woods, they hoped, would reduce isolationist tendencies on the Right
and communist influence on the Left. Liberals and labor thought managed
exchange rates would protect Keynesian spending to maintain full employment
from speculators betting against currencies. The Congress of Industrial Organ-
izations (CIO), comprised of left-leaning unions in the mass-production indus-
tries, campaigned to win public support for the treaty. After that, however, or-
ganized labor had little to say about financial regulation except when it came to
taxes or when it periodically denied that union wage gains were responsible for
gold outflows. The withdrawal would last for more than forty years.>*

The labor movement scored a trifecta in the 1940s and 1950s. Membership,
strikes, and political influence—labor’s sources of power—flourished as never
before. With the ideology of self-regulating markets discredited, the labor
movement advanced an array of social programs: the GI Bill, higher minimum
wages, and better unemployment insurance (although unions abandoned na-
tional health insurance in favor of employer provision). To pay for it all, labor
sought redistributive taxation. Union economists familiarized themselves with
the tax code’s details: during the war, when they opposed a sales tax in favor
of higher taxes on corporations and the wealthy, and after the war, when they
demanded closing tax loopholes benefiting the rich. Gradually, workers se-
cured a larger slice of corporate earnings that previously had gone to execu-
tives and investors. The share of income received by the top 1 percent fell
steadily from the 1930s through the mid-1970s—broadly, the New Deal era—
followed by a steady climb back up to levels not seen since the 1920s.>®

A symbol of labor’s power was the collective bargaining agreement that
Walter Reuther negotiated with Charles Wilson of General Motors (GM) in
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1950. Known as the Treaty of Detroit, it contained a promise from the UAW
to eschew strikes during the contract’s five-year term. In return, GM instituted
a pension plan, promised to keep wages in line with the cost of living and, on
top of that, to grant an “annual improvement factor” representing productivity
increases. In other words, workers were guaranteed an inflation-adjusted share
of an ever-larger pie. The remainder went to shareholders and executives, mod-
est by today’s standards, and the rest was retained for investments or held for
a rainy day. Reuther and his staff met regularly with senior executives of the
auto companies, a level of access that few shareholders enjoyed.*®

Pensions

The Treaty of Detroit’s pension plan came after a decade of growth in corpo-
rate pension coverage. Employers hoped that retirement provision would give
them an edge in winning the loyalties of American workers, for whom eco-
nomic security had become paramount after the depression. During the Sec-
ond World War, pension coverage rose by over two million persons, facilitated
by new tax laws and the exemption of pension contributions from wartime
wage controls. Companies unilaterally adopted the new plans, whereas unions
for the most part were passive observers. But then came Inland Steel, a pivotal
1949 Supreme Court decision which held that employers had to negotiate with
unions over pension plans.

Employers had refused to bargain because they sought to demonstrate that
they and not unions were the guarantors of old-age security. Also, unilateral
control allowed for unconstrained benefit and administrative decisions by the
company. But immediately following the Inland Steel case, the UAW pressed
Ford Motor to negotiate what became a landmark pension agreement. Among
its features was joint control: The company and the union would have an equal
number of trustees overseeing the pension fund. The Treaty of Detroit came
soon after the Ford agreement, and in the 1950s pension plans proliferated
throughout the labor market.

Labor argued that pension assets were deferred wages, not a gift from em-
ployers, entitling employees a voice in their administration. Employers were
bitterly opposed to this. Joint administration disappeared at Ford, while other
companies did not adopt it. Inevitably, there were abuses—such as overinvest-
ing in the company’s own stock. A study published in 1961 found that 15 percent
of single-employer plans under collective bargaining had their investment
decisions made exclusively by the employer. Many but not all of these issues
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were unaddressed until Congress passed the Employee Retirement Security
Act in 1974. Over the years unions made periodic demands for joint control,
but companies drew the line against it.>”

The earliest pension plans existed in the civil service and in monopolistic
industries such as railroads and public utilities. Plans were less prevalent in
manufacturing until the 1920s, when insurance companies began selling annu-
ity plans to employers. Yet the uptake was modest: Only 2 percent of large
corporations offered retirement benefits in 1929. Even in these firms, employ-
ees could be denied benefits if they had a break in their service, and, when they
did receive a pension, the amounts were so meager that some preferred to keep
working. The Depression revealed that numerous pension plans were actuari-
ally unsound, leading either to their discontinuation or a requirement that
workers contribute to what previously were noncontributory plans. The poor
design and scarcity of employer-provided pensions was an impetus for govern-
ment to step in with its own pension plan, Social Security.

The situation was different in the AFL’s craft unions, where there was a
history of mutualism and wariness of employer paternalism. Craft unions had
pension plans of their own that they controlled. An estimate is that they cov-
ered one in five union members in 1930. In 1946, John L. Lewis, president of
the United Mine Workers, led a national strike to obtain a health-and-
retirement plan for coal miners paid for by the owners of the nation’s
unionized mines. Although the participating coal companies had some say,
they received only one of three trustee positions. Conservatives in Congress
were alarmed at the prospect of Lewis using the plan’s assets as a “war chest”
to finance strikes. They inserted into the anti-union Taft-Hartley Act of 1947
a provision that multiemployer benefit plans must have an equal number of
trustees from both sides. From then on, multiemployer plans also were called
Taft-Hartley plans.*®

Shareholders Ascend

Deciding who would control pension funds was a microcosm of the bigger
question of how power would be exercised in public corporations. To find out
what was going on, a team of eminent economists—including Carl Kaysen,
Seymour Harris, and James Tobin—interviewed a cross-section of executives
from major corporations of the mid-1950s. The executives professed gover-
nance principles not much different from what Dodd had recommended. They
viewed themselves as having “four broad responsibilities: to consumers, to
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employees, to stockholders, and to the general public. . .. In any case, each
group is on an equal footing; the function of management is to secure justice
for all and unconditional maxima for none. Stockholders have no special pri-
ority; they are entitled to a fair return on their investment but profits above a
‘fair’ level are an economic sin.”*’

The Kaysen team found that the concept of management rights, which
originally referred to production decisions that management reserved for it-
self, free of union influence, had acquired an additional meaning: freedom
from shareholders. Instead of shareholders weighing in on whether earnings
would be distributed to them or reinvested, executives arrogated the decision
to themselves. The National Association of Manufacturers said, “That’s how
the American system works.”

Shareholders weren’t treated shabbily. Companies kept dividends on a
formulaic trajectory, an investor’s version of the Treaty of Detroit. Yet share-
holders were placed alongside, instead of above, the corporation’s other stake-
holders, and executives would broach no interference. Kaysen’s team ex-
plained that management rights with respect to shareholders were “designed
to defend for management a sphere of unhampered discretion and authority
which is not merely derivative from the property rights of owners.” Given
their freedom to make decisions, did executives turn into oligarchs? They did
not. Executive pay remained remarkably flat from the Second World War
through the late 1970s.*°

A new generation of liberals offered their own interpretations of the post-
war corporation. In his 1952 book American Capitalism, economist John Ken-
neth Galbraith cautioned against business leaders having too much authority;
government and organized labor should provide “countervailing power”
against managerial autonomy. Galbraith was attuned to the sway of modern
corporations in markets and politics, and, sounding a bit like Berle, called
them ogres of economic power. Sociologist C. Wright Mills lampooned Gal-
braith for failing to see that countervailing force was ineffectual against a
powerful elite. It was Yale political scientist Robert Dahl who defended Gal-
braith. In Who Governs?, his classic 1961 study of New Haven, Dahl depicted a
pluralist community comprised of competing interest groups who continually
shifted alliances and kept each other from monopolizing power.*!

What about shareholders? One thing was clear: Berle had gone out of style.
Dahl questioned the claim that shareholders should have primacy in executive
decision-making: “Why should people who own shares be given the privilege
of citizenship in the government of the firm when citizenship is denied to
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other people who also make vital contributions to the firm? The people I have
in mind are, of course, employees and customers, without whom the firm

could not exist, and the general public.”*?

The Sixties

Assoon as it seemed a consensus had been reached about corporate gover-
nance, cracks began to show. President Dwight D. Eisenhower’s famous
farewell address to the nation, delivered in 1961, warned that during the
Cold War a “military-industrial complex” had taken hold of government
and that only constant vigilance—*an alert and knowledgeable citizenry”—
would check abuses of power. The next year, Students for a Democratic
Society (SDS) released the Port Huron Statement, its founding manifesto.
Criticizing large institutions and counterposing “bureaucracy” and “de-
mocracy,” the SDS argued that the “basic structure of distribution and al-
location . . . is still determined by major corporations with power and
wealth concentrated among the few.” Even the average citizen felt similarly:
Survey data show that, in the mid-1960s, a “confidence gap” opened be-
tween the general public and leaders of business, government, and labor.
The public regarded business as too powerful in politics and indifferent to
any interests other than its own.*?

As the civil rights and antiwar movements heated up, criticism of big busi-
ness became more forceful. Antiwar protesters probed the ties between cor-
porations and the military. With church support, the North American Con-
gress on Latin America (NACLA) was formed in 1966 to conduct research on
corporations accused of human rights abuses in Latin America. Two NACLA
researchers, Steve Abrecht and Michael Locker, went on to found the Corpo-
rate Data Exchange, a consultancy providing financial data to social justice
organizations, including unions. Both men later became consultants to the
Steelworkers union. Following that, Abrecht took charge of organizing for the
Service Employees International Union (SEIU), while Locker consulted for
unions over employee buyouts.**

NACLA and the Corporate Data Exchange, as well as other New Left
groups, conducted what was called “power structure research” to document
how elites controlled American politics and corporations. An epitome of the
trend was William Domhoff’s widely read book, Who Rules America? First
published in 1967, it unearthed a wealth of data endorsing Mills’s assertion that
elites were in control. Domhoff analyzed ties between corporations, banks,
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insurance companies, and mutual funds. He concluded that interlocking board
directorates and other coordinative institutions ensured the economic and
political dominance of business leaders and the rich.**

Saul Alinsky

The situation took a surprising turn when a self-described radical and com-
munity organizer, Saul Alinsky, went to Rochester, New York in 1967. Alinsky
wanted to help African Americans fight for good jobs at Eastman Kodak. Al-
though it was the city’s largest employer, the workforce was mostly white. To
get Kodak’s attention, he hatched a plan to embarrass its executives by disrupt-
ing the annual meeting. Alinsky asked the Unitarian Universalists’ General
Assembly to give him the church’s Kodak proxies in order that he and others
could enter the meeting. The church pledged all of its stock. As the news
spread, other liberal denominations assigned their proxies to Alinsky. In an
interview, Alinsky said, “By the purest accident, we’d stumbled onto a tactical
gold mine. ... T'd never seen the establishment so uptight before, and this con-
vinced me that we had happened onto the cord that might open the golden
curtain shielding the private sector from its public responsibilities.”*¢

Alinsky dreamed of starting a new group, “Proxies for People,” which would
train individuals—the “army of small investors”—to become shareholder ac-
tivists. Reflecting on the Kodak experience, he told an interviewer that share-
holder activism

can become a springboard to other issues in organizing the middle class.
Proxy participation on a large scale could ultimately mean the democ-
ratization of corporate America. . . . Pat Moynihan told me in Washington
when he was still Nixon’s advisor that “Proxies for People would mean
revolution—they’ll never let you get away with it.” It will mean revolution,
peaceful revolution, and we will get away with it in the years to come.

Alinsky was far from naive. When asked whether he intended to take control
of major corporations, he replied:

No, despite all the crap about “people’s capitalism,” the dominant control-
ling stock in all major corporations is vested in the hands of a few people
we could never get to. We're not even concerned about electing four or five
board members to a 25-member board, which in certain cases would be
theoretically feasible. They’d only be outvoted by management right down
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the line. We want to use the proxies as a means of social and political pres-
sure against the mega-corporations, and as a vehicle for exposing their hy-

pocrisy and deceit.*’

Ralph Nader

Ralph Nader was another critic of corporate power. With his staft of Nader’s
Raiders, he published study after study showing that business leaders lacked
accountability, which gave them freedom to abuse their power.*® Large cor-
porations, said Nader, had failed to meet their social responsibilities and had
corrupted government, when they should be serving the public interest. In
1965, Nader published a best-selling book, Unsafe at Any Speed, which revealed
how automobile companies had purposely neglected to put safety devices in
their cars that might have saved thousands of lives every year. Companies like
GM and DuPont were indifferent to the public interest, he said. Nader thought
that assertive investors had the potential to reduce corporate insularity and
negligence.

At the end of the 1960s, Nader launched a “Campaign to Make General
Motors Responsible” (Campaign GM), demanding that the company take
more responsibility for reducing air pollution and making highways safer.
Nader’s group submitted nine shareholder proposals seeking reform of GM’s
board. The car maker was asked to create a shareholder committee on social
responsibility; expand the size of its board and add more women, minorities,
and consumer advocates; and appoint a greater number of independent di-
rectors. Although similar shareholder demands barely raise an eyebrow
today, James Roche, chairman of GM’s board at the time, said that Campaign
GM was “trying to challenge the entire system of corporate management in
the US.” GM asked the Securities and Exchange Commission (SEC) for
permission to omit the resolutions from its proxy materials and was granted
removal of seven of them. To garner votes for the two remaining proposals,
Project GM appealed to institutional investors such as universities and
public-employee pension plans. They received few votes from GM’s
shareholders.

After that, the Nader groups mounted other campaigns challenging busi-
ness. One target was the state of Delaware, where DuPont had its headquar-
ters. Ridiculing Delaware as a “company state,” Nader’s group issued a report
showing the enormous influence DuPont had over the state’s courts and
elected officials. The situation there was much different from the competing
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groups Dahl had observed in New Haven. A 1971 Nader-sponsored conference
on corporate governance led to the formation of a new organization, the Cor-
porate Accountability Research Group. It culminated in the publication of
Nader’s tome on reforming business, Taming the Giant Corporation.

A change that Nader thought would make corporations more accountable
was to take away Delaware’s quasi-monopoly on issuing corporate charters and
to transfer the responsibility to the federal government. Were charters granted
at the national level, he argued, Delaware’s pro-business courts would lose
control and there would be an end in the race to the bottom by states compet-
ing for the charter business. He envisioned that the government would set
minimum standards of accountability in areas such as campaign finance con-
tributions and offshore tax havens.

To align business objectives with the public interest, Nader and his follow-
ers sought “social audits” to disclose a corporation’s social impact. Like
Brandeis, Nader saw transparency as a precursor to public-mindedness. An-
other recommendation was a requirement that company directors be entirely
independent of management. Nader called for a new group of full-time profes-
sional directors, each of whom was assigned responsibility for monitoring a
specific corporate constituency including shareholders, employees, and con-
sumers. A related objective was to add more women and minorities to corpo-
rate boards, which, according to Nader, were “homogenously white, male, and
narrowly oriented.” To extend constitutionalism to the workplace, Nader for-
mulated an employee bill of rights that would include a right to privacy and
whistleblower protection.*’

In 1979, Nader and his associate Mark Green announced the Corporate
Democracy Act (CDA), with the intent of making companies more account-
able. The following year two liberal Democrats— Senator Howard Metzen-
baum (Ohio) and Representative Benjamin Rosenthal (New York)—
introduced legislation resembling the CDA. Boards would have a majority of
independent directors and their own independent staff. There would be proxy
access, by which board candidates are nominated by shareholders. To mini-
mize interlocking directorates, no director could serve on more than two
boards. Specialized board members would oversee the relationship between
a firm’s performance and nine different factors that affect it, including em-
ployee well-being, shareholder rights, and consumer protection. Firms would
have to disclose their twenty largest stockholders, their hiring records by race
and gender, the number of workplace injuries, and impending plant
closures.
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To rally support for the CDA, Nader—who had a habit of spawning new
organizations—created Americans Concerned about Corporate Power, which
had support from a broad spectrum of labor, religious, and consumer groups.
Among the figures supporting Nader were John Kenneth Galbraith and envi-
ronmental activist Barry Commoner. With foundation support, Americans
Concerned About Corporate Power, under its director Michael Schippani, an
organizer on leave from the Amalgamated Clothing Workers, made plans for
“Big Business Day” rallies in April 1980 in 150 cities. Consumer and environ-
mental groups and the AFL-CIO Executive Council gave their endorsements,
and prominent labor leaders spoke at the events. William H. Wynn, president
of the United Food & Commercial Workers, predicted that “Just as the 1950s
scrutinized the labor movement and the 1970s big government, this day will
mark the 1980s as the decade to correct the abuses of big business.” Green
stressed that the goal was not government regulation but “self-regulation” by
citizens and grassroots community organizations, including unions. Wynn
probably liked Green’s rhetoric. Although private-sector unions were depen-
dent on state protection, they carried in their DNA a wariness of government
and an affinity for voluntarist private orderings.*°

Divestment

As the Vietnam war drew to a close, activists from religious, civil rights, and
student groups began protesting the apartheid system in South Africa.
Church endowments and faith-based pension plans created the Interfaith
Center on Corporate Responsibility (ICCR) in 1971 to monitor American
firms operating in South Africa, with the idea that their collective financial
clout would shame companies from propping up an apartheid state. The
ICCR organized private meetings between religious investors and executives
and coordinated shareholder activism. General Motors and other companies
faced proxy resolutions to disinvest from South Africa. Although the resolu-
tions received few votes, their real purpose was to put a company in the public
eye. Management’s desire to avoid negative publicity gave the ICCR bargain-
ing power, as would later occur with union investors. The group began build-
ing relationships with institutional investors, including government pension
plans. In 1982, CalPERS and several investors affiliated with ICCR offered
a South Africa-related resolution at Xerox’s annual meeting. At the time,
CalPERS (the California Public Employees’ Retirement System) was the nation’s
largest pension plan.
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Meanwhile, student protesters took a different tack—exit instead of
voice—calling on universities to divest from companies that refused to leave
South Africa. They demanded that university presidents resign any director-
ships that they held in companies doing business there. David Rockefeller of
Chase Manhattan told other executives, “It is scarcely an exaggeration to say
that right now American business is facing its most severe public disfavor since
the 1930s. We are being assailed for demeaning the worker, deceiving the
consumer, destroying the environment, and disillusioning the younger
generation.”!

The movement spread to other places and issues. A group of African Ameri-
can students at Harvard held a sit-in to protest the university’s failure to vote
for a shareholder proposal asking Gulf Oil to report on its activities in Angola.
Harvard’s president, the labor lawyer Derek Bok, contacted other institutional
investors—chiefly universities and foundations—to establish an organization
that would provide information on what now was routinely called “corporate
social responsibility” issues. The Investor Responsibility Research Center
(IRRC) produced a steady stream of reports, initially pertaining to South Af-
rica but later including the marketing of baby formula in Africa, animal experi-
mentation, weapons production, and executive retirement benefits. Several of
these became the subject of shareholder proposals, usually asking for more
information about a company’s social impact. The IRRC periodically recom-
mended to members that they demand more information from companies in
which they invested, submit proposals, and in other ways leverage their finan-
cial assets to advance social goals.*?

Pension Funds and Organizing

The late historian Judith Stein termed the 1970s “the pivotal decade,” the pe-
riod when the New Deal coalition began to fall apart, laissez-faire ideas resur-
rected themselves, and companies stepped up attacks on unions. Labor was
powerless to stem the flow of industrial jobs to the South and outside the
United States and unable to reverse their membership losses. It was becoming
aless important part of the Democratic Party, something that was unthinkable
a decade earlier. Indeed, it was a Democrat, Jimmy Carter, who first deregu-
lated union strongholds in the transportation and energy industries.>®

The situation went from bad to worse in the 1980s, as downsizing and dein-
dustrialization accelerated. With the loss of labor’s strength came a dwindling
of strikes, related in part to employer threats to move jobs to other countries
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or hire permanent replacements. Wage norms turned from “pushiness” to pas-
sivity as unions made concession after concession to save jobs. Now pay
increases began to diverge from productivity gains. Companies replaced de-
fined- benefit plans with individual accounts—401(k)s—that shifted risk to
employees. The Treaty of Detroit was breaking down.

The public sector was one of labor’s few bright spots. After 1960, the number
of union members employed by government rose steadily, thanks to changes in
state and federal laws. Nearly half of all union members now are in the public
sector, up from less than a fifth in the early 1970s (see table LA in the introduction).
Some of the nation’s largest unions—including the Communications Workers
of America (CWA), the Service Employees International Union (SEIU), and
the Teamsters—have members in both the public and private sectors.>*

Not long after taking office, President Ronald Reagan sent a message to
organized labor: He fired more than eleven thousand government-employed
air traffic controllers after they went on strike in 1981. In the private sector,
labor’s win rate in representation elections steadily fell. When a union did win
an election, management intransigence prevented the negotiation of a first
contract. Unions complained bitterly that the National Labor Relations Board
(NLRB) had failed to stop a steep increase in illegal anti-union behavior. The
AFL-CIO demanded legislation to make labor law more even-handed but
failed to secure it. Not all of the blame rested on management. Unions spent
less on organizing in the 1970s than they did in the 1950s.%°

Corporate Campaigns

The traditional model for gaining new members was to rely on professional
organizers to build support for a union and seek an NLRB election when more
than a majority wanted representation. The problem was, the old model wasn’t
working. New organizing methods were required, and one of them was the
corporate campaign.

At the beginning of Stein’s pivotal decade, one of the first corporate cam-
paigns took place at Farah Manufacturing of El Paso, Texas. The American
Clothing Workers Association (ACWA), beset by declining membership,
sought to organize clothing factories transplanted to the South, which long
had been the elephant’s graveyard of union organizing. Farah aggressively
fought the union, which led to a twenty-one-month strike by four thousand
Farah employees. Jack Sheinkman, then secretary-general of ACWA, oversaw
the campaign and spearheaded the union’s move into financial activism, rely-
ing in part on the expertise ACWA had built up through its ownership of
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Amalgamated Bank. At the time of the Farah strike, Sheinkman was chairman
of the bank’s board of directors.

Sheinkman lobbied Wall Street’s stock analysts, emphasizing Farah’s shaky
condition. Whether because of these problems or Sheinkman’s activities,
Farah’s stock price fell. He also started a national boycott of Farah products.
ACWA reached out to the social investing world, which sympathized with the
plight of the company’s poorly paid Latina employees. Shortly before a 1974
shareholders’ meeting, the ICCR filed a proposal demanding that Farah make
public the gender and racial composition of its workforce. After a few more
prods and continued damage to its image, Farah conceded representation to
the union.>®

Several years later the union took aim at a bigger target: J. P. Stevens, a
textile company with plants scattered across the South. The Clothing Workers
recently had absorbed the Textile Workers to create the Amalgamated Cloth-
ing and Textile Workers Union (ACTWU). Since 1963, the Textile Workers
had been trying to organize the company’s 44,000 employees. Stevens’s bel-
ligerent managers, however, frequently crossed the line into unlawful behavior,
for which it was repeatedly fined by the NLRB. Sheinkman understood that
taking on a company like J. P. Stevens—“the citadel of anti-unionism in the
South™—would require substantial resources.

Sheinkman, now president of ACTWU, hired a young organizer named
Ray Rogers to lead the Stevens campaign. Inspired by Alinsky’s impromptu
tactics, Rogers identified three groups who might be persuaded to take action
on the union’s behalf: first, the public—customers and civil rights, religious,
women’, and community organizations. Rogers put together a boycott against
Stevens products and supplemented it with a nationwide public relations cam-
paign, in which the ACTWU hammered home Stevens’s discrimination against
female and nonwhite employees.*’

The second was government. ACTWU brought federal pressure to bear by
complaining about the company’s employment discrimination and violation
of environmental regulations. A third, in Rogers’s words, were “the institutions
heavily tied to Stevens’ financial interests through interlocking directorships,
large stock holdings, and multi-million-dollar loans.” They included some of
the nation’s leading financial institutions: Manufacturers Hanover Trust, Met-
ropolitan Life Insurance Company, and New York Life, all major creditors of
J. P. Stevens. Rogers openly embarrassed Avon’s CEO David Mitchell, who sat
on both Hanover’s and Stevens’s boards. Mitchell resigned from both. The
main objective, however, was Metropolitan Life, which held $100 million
of Stevens’s debt. After ACTWU threatened to run two dissidents for the
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company’s board, Metropolitan Life’s CEO, Richard Shinn, told the chairman
of J. P. Stevens, Whitney Stevens, to settle with the union. Observers credit
Shinn with getting Stevens to capitulate.’®

Early in the Stevens campaign, ACTWU held demonstrations outside the
company’s annual meeting. Then it persuaded hundreds of people to buy a
share of Stevens’s stock to enable them to attend the meeting and protest from
the inside, a reprise of Alinsky’s tactics at Kodak. In attendance was Coretta
Scott King, the widow of Martin Luther King. Union supporters offered sev-
eral resolutions alleging that company profits were suffering as a result of its
disregard of laws covering discrimination, health and safety, and union organ-
izing. They demanded that Stevens tell its investors about its labor and equal
employment opportunity policies. Rogers turned for support to institutional
investors, including those affiliated with the ICCR and retirement plans. Sev-
eral public-employee plans—from liberal states like California, Connecticut,
New York, Ohio, and Wisconsin—supported the shareholder resolutions.

In 1980, Whitney Stevens signed an agreement granting union recognition
at seven plants and promised the same terms at any other plant that ACTWU
organized over the next eighteen months. The victory demonstrated the po-
tency of financial activism. The quid pro quo was that the union had to call oft
its troops, as specified in what came to be known as “the Ray Rogers clause”:

Subsequent to the date of this agreement, the union will not engage in any
corporate campaigns against the company. Accordingly the union will not
in any manner attempt to effectuate the resignation of members of the
board of Stevens or to effectuate the resignation or removal of Stevens ex-
ecutives from the boards of directors of other corporations, or to restrict

the availability of financial or credit accommodations to Stevens.>”

Attracting the attention of top executives was far from easy. ACTWU had
to find out who were the company’s business partners and who purchased its
products, many of which were not sold under the J. P. Stevens name. Rogers
hired consultants, like Michael Locker, with research skills and business acu-
men, who uncovered the company’s financial and organizational structure, the
identities of major investors, its profit centers, government contracts, and the
social networks of its senior executives and directors. The campaign was labor-
intensive, with thirty-one staffers, including Bruce Raynor, who eventually
became president of the union, and William (Bill) Patterson, who first worked
on the United Farm Workers’ grape boycott led by Cesar Chavez. Patterson
later would become a leader of labor’s financial turn.*
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In 1978, authors Jeremy Rifkin and Randy Barber published an influential
book, The North Will Rise Again: Pensions, Politics, and Power in the 1980s. They
noted the decline in union membership and the decimation of labor’s redoubt
in America’s industrial heartland. Rifkin and Barber saw a remedy in the billions
of dollars in Taft-Hartley pension funds, not to mention trillions in public pen-
sion funds. The authors recommended that these assets be invested in local
development projects to revive the Rust Belt. The idea of using pension funds
more strategically was in the air. In 1977, Democratic Senator Lee Metcalf
(Montana) urged organized labor to stop the managers of their pension funds
from investing in corporations with “antebellum attitudes toward workers.”

That same year, the AFL-CIO national convention adopted resolutions
urging pension funds to invest in construction projects employing union
members and to move their assets to financial institutions “whose investment
policies are not inimical to the welfare of working men and women.” “Labor,”
said one journalist, “plans to use its billion-dollar clout as pressure on banks,
insurance companies and asset managers to refrain from investing in corpora-
tions [where] labor is striking or attempting to organize.” The logic was simple.
As William Winpisinger, president of the Machinists union, explained, “If you
got a choice of [investing pension funds] between Kodak and Xerox, for ex-
ample, why take Kodak, when there’s not a union member present in the
whole goddam place. . .. We should go with Xerox,” a unionized company.®!

Masterminding ACTWU's organizing strategies was Bill Patterson, who had
a knack for finding a company’s vulnerable spots. For example, in 1987 the
union was unable to reach a first contract with Echlin Inc., an auto parts manu-
facturer. Instead of risking a strike, the union zeroed in on the company’s health
and safety problems, especially its handling of asbestos, for which Echlin had
been investigated and fined earlier in the year. At the shareholders’ meeting,
ACTWU and its campaign partner, the Carpenters, sponsored proposals de-
manding the appointment of a committee to study the health hazards and lia-
bilities associated with the company’s asbestos use, an early instance of organiz-
ers using regulatory profiles to find violations that could be used against a firm.
The proposals received between 22 and 31 percent of shareholder votes, a decent
initial showing. Patterson hired several permanent staff to analyze a firm’s finan-
cial data and relationships. He had the idea for creating what was called the
LongView Fund as an investment vehicle for Taft-Hartley plans. Launched in
1992 by Amalgamated Bank, which still was owned by ACTWU, LongView
engaged with its portfolio companies on corporate governance and social is-
sues. Of Patterson’s many ideas, LongView was one of the best.
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ACTWU and the Carpenters joined forces again in 1990 to go after Kodak.
The firm recently had been levied with criminal penalties for toxic chemical
leaks at its Rochester, New York factories. The union filed a proxy resolution
demanding that Kodak create permanent committees on worker safety and
environmental quality. Calling this their “Proxies for Health Campaign,” the
resolution alluded to other environmental scandals, such as the Exxon Valdez
oil spill of the previous year, which had cost Exxon billions. Patterson said that
Kodak had to change its decision-making “in ways which increase shareholder
value,” possibly the first time that someone from the labor movement had
endorsed the new financial mantra.®

In 1989, partly in response to the Valdez disaster, environmental organ-
izations and socially responsible investors created CERES, which relied on
shareholder activism to promote exemplary environmental practices. CERES
produced a ten-point platform known as the Valdez Principles, whose primary
demand was for corporations to disclose more information on their environ-
mental impacts. That year CERES offered twenty-three shareholder resolu-
tions, mostly directed at chemical and energy companies. A founding member
of CERES was the AFL-CIO’s Industrial Union Department, an early instance
of a green—labor alliance. Major public pension plans—including CalPERS,
CalSTRS (California State Teachers’ Retirement System), and the New York
City pension funds—endorsed the principles and participated in CERES. Pat-
terson understood that raising environmental issues at Kodak would garner
support from CERES members.®*

Another problem for labor were leveraged buyouts (LBOs), which became
prevalent in textiles during the 1980s. At Cannon Mills, an LBO by financier
David Murdock resulted in mass layoffs and raiding of the pension fund to
finance the deal. Patterson, who by then had become ACTWU's national field
director, went after the banks that underwrote Murdock, including the Con-
tinental Bank of Chicago. ACTWU petitioned the Federal Reserve Bank to
protest Continental’s acquisition of a small Arizona bank on the grounds that
Continental had violated the Community Reinvestment Act. The Fed blocked
the acquisition. ACTWU tried to embarrass J. P. Morgan, a major lender to
textile firms, by publicizing the bank’s activities in South Africa. The union
formed a coalition with ten anti-apartheid church groups who filed share-
holder resolutions at Morgan.%*

The largest corporate campaign of the 1980s—a joint effort of the United
Food & Commercial Workers union (UFCW) and the SEITU—took place at
Beverly Enterprises, a nationwide chain of nursing homes that employed
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60,000 low-paid workers. In the past, SEIU relied on conventional NLRB pro-
cedures for union elections. Beverly had responded by unlawfully threatening
union supporters and dismissing union activists. Whenever the union won a
representation election at a Beverly nursing home, management would contest
the results through a labyrinth of lengthy legal appeals and refuse to bargain
in good faith. Only one in four election wins resulted in a collective bargaining
agreement. There was a clear need for an alternative to the organizing ap-
proach supervised by the National Labor Relations Board.®®

SEIU launched the Beverly campaign in 1982, two years after John Sweeney
became the union’s president. Led by a talented organizer, Andrew Stern, the
union experimented with new organizing tactics that circumvented the NLRB.
One way was to pressure management by publicly questioning patient care
quality and legal compliance. It caught the attention of nursing home regulators
in several states. At a Beverly shareholders’ meeting in 1983, SEIU sponsored a
resolution to establish a committee to monitor patient care. Although it failed to
win majority support, some institutional investors voted for it. The approach was
tactically brilliant: It highlighted management’s irresponsibility, strengthened
employee support for the union, and demonstrated to management that, if in-
stitutional investors hopped on board, fighting the union might be costlier than
imagined. SEIU also relied on its political influence to contest Beverly’s attempts
to license new nursing homes and to use municipal bonds to pay for them.

In 1984, Beverly threw in the towel, pledging not to oppose SEIU and to
create a joint lJabor-management committee on patient care. But the agree-
ment failed to hold. The fight between SEIU and Beverly continued for years.

Other unions emulated the Beverly approach. To assist their campaigns,
the AFL-CIO published two manuals: on conducting corporate investigations
(1981) and on what it called “coordinated comprehensive campaigns” (1985).
It sponsored a 1988 conference featuring Joe Uehlein, one of the AFL-CIO’s
savviest organizing strategists, who emphasized that “power is not only what

the union has, but what the company thinks it has.”®

Shareholder Primacy

From 1980 through 2007, the United States experienced a fifteen-fold jump in
the value ofits financial assets. Contributing to the rise were the pensions and
other retirement savings of the baby boomers. Equities held by defined-benefit
pension funds were the fastest-growing portion, rising from 4 percent of the
value of all domestic equities in 1960 to 27 percent in 1990.%7
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With the swell of assets came calls to remake corporate governance. Share-
holder primacy was back in fashion. One could say that the revival began with
the celebrated libertarian economist Milton Friedman. His best-selling book
Capitalism and Freedom (1962) took aim at the managerialist philosophy that
Kaysen and his colleagues found prevalent. The problem, according to Fried-
man, was that managerialism gave too much leeway to executives to decide
how to spend the company’s money. Executives, he said, had a single respon-
sibility: to enrich shareholders by maximizing stock prices. Friedman said that
his formula rested on two caveats: that markets were competitive and that they
were free of deception. They are what economists call “heroic assumptions,”
more honored in the breach than the observance.®®

Two decades later, economists like Harvard’s Michael Jensen refined and
extended Friedman’s ideas while ignoring his caveats. Putting shareholders
first, they said, would lead to higher productivity and shake off America’s
industrial malaise. Executives were overpaying workers and wasting funds on
unprofitable acquisitions. They enlarged their companies not out of business
necessity but because it justified higher salaries and created career opportuni-
ties for themselves. Only shareholders, not other stakeholders, deserved pri-
macy because, it was alleged, they are the firm’s “residual claimants—they
stand last in line if a firm goes bankrupt and thus have the most to lose were
the worst to occur.®

The reappearance of shareholder primacy had an economic rationale, al-
though some proponents, like Friedman, intended primacy as a rebuke of the
liberal view that corporations were socially embedded. Wealthy conservatives
such as Richard Scaife and John M. Olin understood the stakes and financed
the dissemination of libertarian ideas about business through think tanks, uni-
versities, and educational programs for judges and attorney generals.”

Two influential critics of primacy doctrines are Margaret Blair, an econo-
mist and legal scholar at Vanderbilt University, and the late Lynn Stout, who
taught law at Cornell University and UCLA. They observe that, in the real
world, companies operate as a team that includes executives, employees, credi-
tors, suppliers, and shareholders. Each team member has made firm-specific
investments that are nonseparable, meaning that the firm can’t create value
without contributions from all of them: Everyone rises or hangs together. It is
unlikely that team members will invest unless there is a neutral mediator to
divvy up what’s produced by the team. In practice, this entity is the board of
directors. If the board consistently favors shareholders, it will be difficult to
hold the team together. Shareholders, then, are not principals, and executives
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are not their agents. A telling fact is that two-thirds of firms planning to go
public adopt some kind of anti-takeover provision, according to Blair and
Stout, to “reassure the firm’s managers and employees that their futures rest in
the hands of the board of directors, rather than with shareholders.” Later, Stout
added that “shareholders are only one of several groups that can be described
as ‘residual claimants’ or ‘residual risk bearers.””"

An alleged advantage of shareholder primacy is that it offers a single maxi-
mand: the price of a company’s stock. But shareholders are not a unified body
with common interests: Some buy and hold for the long term, like pension
plans that invest in index funds, while others are transient speculators. Some
investors are diversified, others are not. Even institutional investors—banks,
pension plans, insurance companies, mutual funds, and so on—have different
objectives that depend on their time horizons and portfolio structure. If
shareholders possess divergent interests, says UCLA law professor Iman
Anabtawi, maximizing shareholder value is as complicated as using other
maximands.”

When Friedman wrote in 1962, individuals directly owned 85 percent of shares
in US corporations. What he failed to reckon with was the then-ongoing shift
in ownership from individuals to institutions. Thirty years later, the growth of
retirement savings and mutual funds had led to institutions owning the major-
ity of shares. With this came the power to mold corporate governance to their
liking, and what they liked was shareholder primacy.
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The CalPERS Era

A TRANSFORMATION IN STOCK ownership was underway during the 1970s.
Pension plans bulked up their holdings, followed by mutual funds. Come the
following decade, the public plans, epitomized by CalPERS, began to flex their
muscles. They would mount a head-on challenge to postwar institutions of
corporate governance.

This chapter considers the causes of activism’s emergence. Shareholder
primacy—as an economic norm and a set of practices—took hold of investors
and conventional wisdom. Woven throughout the chapter is a critical analysis
of the activist agenda and its consequences for players competing in the cor-
porate governance game. The chapter ends with a primer on pension funds for
those unfamiliar with them.

The Early Days

Robert A. G. Monks, a pivotal figure in the rise of pension fund activism, was
a Harvard graduate and moderate Republican businessman who had sup-
ported attempts to make Harvard invest responsibly in South Africa. Although
ambivalent about divestment, he believed that shareholders had a responsibil-
ity to encourage corporations to behave ethically wherever they did business.
Precisely what constituted ethical behavior was not clear, however. For Monks,
it did not mean a managerialist model in which companies were responsible
to suppliers, customers, employees, and communities. While companies
might consider these groups, he said, their primary accountability was to
shareholders. In turn, shareholders, particularly large institutions, had a re-
sponsibility to be active “corporate citizens.”

During this era of hostile takeovers, institutional investors frequently failed
to vote their proxies, which Monks considered a dereliction of duty. Those inves-
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tors, said Monks, should “take the lead in proposing and passing provisions
which ensure, before takeover battles occur, that all [takeover defenses] are sub-
mitted either to the shareholders or to an outside committee for their approval,”
aformulation that bypassed boards and, he argued, would result in greater value
for investors. Monks had a bully pulpit, first in a two-year stint in the mid-1980s
as head of the federal government’s Office of Pension and Welfare Benefit Pro-
grams, which supervised the nation’s private pension plans, and later as an owner
of the proxy advisory firm, Institutional Shareholder Services (ISS).>

What was special about institutional investors? Monks said that their long-
term liabilities gave them the perspective to weigh short-term gains carefully,
like those from a hostile bid, against a company’s long-term needs. In addition,
institutional owners were “an adequate proxy for the national interest” because
they indirectly represented millions of citizens.?

Monks had his detractors. Management attorney Martin Lipton called him
“the quintessential shareholder activist seeking maximization of shareholder
value in the short run.” Louis Lowenstein, a Columbia University law profes-
sor, saw Monks as a utopian idealist. When Monks said that activism was “a
cooperative long-term arrangement between managers and owners,” Lowen-
stein replied that Monks failed to see the reality—that institutional investors
were “playing a short-term speculative game.” Despite his critics, Monks re-
mained steadfast in advocating his ideas.*

Another important figure was Jesse “Big Daddy” Unruh. As California’s
treasurer from 1975 to 1987, Unruh was a trustee of both CalPERS and Cal-
STRS (California State Teachers’ Retirement System), the state’s giant pen-
sion plans. Unruh was a wheeler-dealer in Sacramento and a liberal Democrat
who'd written a landmark anti-discrimination law. It was during his tenure that
CalPERS co-sponsored a proposal demanding that Xerox terminate its deal-
ings with South Africa and in 1987, CalPERS stopped investing in corporations
doing business there. Unruh’s combination of calculatedness and conscience
stamped CalPERS and CalSTRS. In recent years, CalPERS has asked compa-
nies to report on their liabilities associated with climate change and to improve
their records on human rights. Phil Angelides, California’s treasurer and a
member of the CalPERS board, commented, “People in the investment indus-
try often want to put up a wall between [social investing and performance] but
they are related.”

CalPERS transformed itself in the 1980s from a sleepy organization with
much of its portfolio invested in bonds to an active shareholder with large
equity holdings. Thirty years earlier, state and local pension funds had only a
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tenth of 1 percent of their assets in stocks. Over time the proportion increased,
although California had a requirement that constrained stock holdings to
25 percent of the CalPERS portfolio. After the limit was lifted in 1984, the
equity allocation rose steadily.

The year 1984 saw the Bass brothers of Texas make a hostile bid for oil giant
Texaco. To stave them off, Texaco paid a premium of $138 million for the Bass
shares—an instance of greenmail. Unruh wasn't opposed to the bid but he was
infuriated by management’s reaction to it, which benefited some shareholders
but excluded others, one of them being CalPERS, even though the pension
fund was the company’s largest investor. He unsuccessfully tried to block the
payoft. Unruh drew two lessons from the episode: Executives don’t care about
long-term shareholders, and public pension funds needed to fight back.®

Unruh convened meetings that led to the formation of the Council of In-
stitutional Investors (CII) in 198s. Its founding members were large public
pension plans from around the nation. Among CII’s first accomplishments was
to produce a “shareholder bill of rights” demanding that executives consult
with major shareholders, give equal voting rights to all, and appoint indepen-
dent directors. Later, CII would seek reforms in the proxy process to make it
easier to file dissident proposals. Robert Monks, who spoke at CII’s first con-
ference, promised Unruh to seek Republican support for CII to prevent the
impression that it was merely “some Democrats trying to backdoor socialize
[American business].” Working with Unruh was an attorney named Sarah Tes-
lik, who became CII’s first director. CalPERS lent staftf and provided financial
assistance to CIIL. It was a small world, but the assets involved were anything
but. A Wall Street executive said of CII, “[I]f the institutions start speaking
with one voice, they could become a financial OPEC.”

Present at the beginning was New York City’s comptroller Harrison Goldin,
who oversaw the city’s pension plans. Goldin and Unruh, with ties to the labor
movement, invited the Carpenters union, which had some big multiemployer
plans, to join CIL Unruh, however, believed that the individuals representing

CII's member plans should not be union activists but instead the experts who
staffed them.

Collective Clout

By the mid-1990s, CIT had grown to ninety-nine members, of whom the domi-
nant group were fifty-one state and local pension plans. Other members in-
cluded twenty multiemployer plans, four union staff plans (including the
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AFL-CIO and the Steelworkers), two endowments, and twenty-two corporate
plans (including General Motors, Hilton, Kodak, and Pfizer). CII also had as
nonvoting members a number of securities and law firms, all eager to obtain
business from the plans.®

Charles Valdes of CalPERS invited corporate plans to join the council.
Labor, however, feared that having corporate members would undermine CII’s
assertiveness, suspecting that they would share with other firms confidential
information presented at CII’'s biannual conferences, where members pre-
sented their blueprints for the coming season of shareholder meetings.’

Union activists like Bill Patterson of the Teamsters successfully prevented
corporate-plan representatives from holding leadership positions in CII. After
several years, the corporate plans threatened to withdraw, which was not
an empty threat as they provided the bulk of CII’s dues. With the help of
CalPERS, an additional chairmanship was created for corporate plans, the
compromise being that Patterson would be the co-chairman. Each type of plan
set up its own caucuses.'’

Close to a hundred corporate plans founded their own organization in
1985—the Committee on the Investment of Employee Benefit Assets
(CIEBA). Primarily a lobbying group, CIEBA could be put to other uses, as
when several CEOs of member companies launched a letter-writing campaign
in 1987 urging other members to back management in proxy contests. Michael
Useem found that corporate plans were one-fourth to one-halfless likely than
state and local plans to support shareholder resolutions directed against man-
agement. When it came to proposals permitting shareholders to vote on
golden parachutes, there was zero support from corporate plans, whereas
nearly 9o percent of public plans favored them.'*

In the postwar years, the United States was portrayed as having relatively
dispersed ownership as compared to countries like France, Germany, and
Japan, where blockholders—singly or combined—owned enough shares
to affect a company’s behavior. But by the 1990s, the United States had its
own form of blockholding: the shares owned by large institutional inves-
tors, especially pension funds and giant financial services corporations like
Fidelity.

CII’s pension funds alone accounted for around 5—6 percent of US equities.
If they acted in unison—and allied with other institutional investors—they
might obtain a majority of shareholder votes. Institutional holdings weren’t
evenly distributed but instead were concentrated in the largest 1,000 corpora-
tions, which accounted for 6o percent of shares at market value. In other
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words, an alliance of activist investors might easily double the s percent of
shares considered the threshold for blockholding. What we know about block-
holders in other parts of the world is that they extract value from the firms they
own. The same proved true of the new blockholders, who marched under the
banner of shareholder primacy.'>

CII was put to an early test by events at Phillips Petroleum. T. Boone Pick-
ens, one of the era’s iconic raiders, attempted a hostile takeover that the com-
pany deflected by buying his shares at a premium. A few months later, another
raider— Carl Icahn—also went after Phillips. To protect the company, Martin
Lipton devised the infamous “poison pill”: Should anyone acquire more than
30 percent of outstanding stock, shareholders would be allowed to convert
their stock to debt, leaving Phillips overleveraged and a less attractive target.
Icahn extended to shareholders a juicy tender offer developed by Michael
Milken’s firm, Drexel Lambert, the originator of junk bonds. In the end, CII
members favored Icahn and opposed management’s anti-takeover strategy.

CII was then challenged by events at General Motors that began in 1986.
H. Ross Perot,a GM board member, had for several years attacked the car maker
for strategic errors in response to the upsurge in Japanese vehicle imports.
GM’s CEO, Roger Smith, decided to oust Perot from the board and paid $750
million to buy back Perot’s stock. Perot resigned, but, instead of going quietly
into the night, he kept up attacks on management. Harrison Goldin invited
Perot and Smith to speak at a CII meeting. Smith infuriated members by send-
ing his underlings. Goldin hinted that maybe Smith should be the one removed
from his post as board chairman.

Under pressure, Roger Smith resigned in 1990 to be replaced by Robert
Stempel, an engineer and GM lifer. Activist investors, including some of CII’s
public pension plans, soon forced Stempel out and replaced him with Jack
Smith, who, despite being an insider, heard the message that investors were
sending. Soon thereafter Smith raised shareholder payouts and expanded the
use of stock-based compensation for executives. The corporate world was un-
settled by the prospect of shareholder challenges to management. An execu-
tive said there were still “some hard-core boards and CEOs who have that old
Victorian feeling that shareholders should be seen and not heard.”"?

CII engaged with legislators and regulators around the issue of shareholder
rights. Sarah Teslik would regularly get calls from both parties in Congress
seeking information about investor concerns. She led a successful attempt to
permit pension plan representatives to sit on creditors’ committees at bank-
rupt companies. Teslik found that companies were prepared to fight back
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against attempts to change the balance of power using dirty tricks like “leaking
bad things about me to the press, and they will do that with shareholder
money.” CII provided advice to members about participating in shareholder
litigation as it did with several derivative lawsuits."*

CalPERS was the most visible and vocal member of the CIl in its early days.
Dale Hanson, who became CEO of CalPERS in 1987, thought that the best
way to raise portfolio returns was to demand that companies adopt gover-
nance practices favoring shareholders. He identified three main governance
problems: the clash between shareholder interests and executive priorities, the
failure of directors to be independent of CEOs, and the inability of sharehold-
ers to select directors more to their liking. Richard Koppes, the CalPERS gen-
eral counsel, saw CII’s role as “to goad the boards into doing their job. Boards
cannot run companies. They cannot micromanage. But they can criticize busi-
ness strategy and executive compensation.”"®

Among the forces driving the public plans was the need for sufficient assets
to pay for baby-boomer retirements. One must be careful here, however, in
assuming that public pension activism neatly correlated with funding needs.
The peak years of activism coincided with the stock market’s ebullience. State
and local plans had funding ratios (the assets needed to cover future liabilities)
of over 9o percent during the 1990s, and, although there was underfunding; it
was unevenly distributed across states and localities.

Pension plans liked index funds. They provided a cheaper way of tracking
the market than directly owning shares. Aside from their low cost, index funds
offered political cover for pension trustees, who could defend poor returns by
saying, “We're not any worse than the market average.” Pension plans cited
index funds as justification for their activism. Reforming corporate gover-
nance, they said, was the only way to improve returns on index funds, whose
individual holdings they were unable to sell. Among state and local plans, the
indexed portion of their stock portfolios doubled between the mid-1980s and
mid-1990s."”

CalPERS initially challenged companies with the most egregious gover-
nance practices. Later it aimed at those with governance defects and poor
stock performance. Only those in the bottom performance quartile (measured
over five years) were targeted because they could not argue, as better performers
might, that “if it ain’t broke, don’t fix it.” From the bottom quartile, a group of
fifty was selected (the “Failing Fifty”) based on additional screens: low scores
on a corporate governance index and high levels of institutional ownership.
The index favored board independence, separation of the CEO and chairman

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

44 CHAPTER 2

positions, and stock-based executive pay. CalPERS culled from its Failing Fifty
a “focus list” of around a dozen firms where it intended to file proposals and
meet with boards and management. The media widely broadcast this list,
which contained names of blue-ribbon firms such as Alcoa and American Air-
lines. Note that the methodology created the impression that poor governance
caused poor performance, although, as we will see, evidence to prove the
assertion is ambiguous.'®

Complaining that proxy rules were stacked against active owners, CalPERS
sought broader shareholder rights at Boise-Cascade, demanding that the cor-
poration revise its rules to give dissident proposals a better chance. It asked
Hercules Chemical, Whirlpool, and others to keep proxy voting confidential.
At Avon, Sears, and Texaco, it demanded the creation of shareholder advisory
committees composed of large, long-term shareholders who would be invited
to private meetings with directors. In a number of cases—including at Ameri-
can Express, IBM, K-Mart, Kodak, and Westinghouse—CalPERS led highly
publicized and successful campaigns to remove CEOs.

Business leaders were furious. As Hanson put it, confronting directors and
CEOs “was equivalent to flatulence in church.” In 1988, the Business Round-
table’s corporate governance committee met with Hanson and other pension
managers in an attempt to dampen their activities. Some business leaders
turned to California’s Republican governor Pete Wilson for help. In 1991, Wil-
son responded with a scheme to tap CalPERS’s holdings to close a state bud-
get deficit and to replace its board with his own appointees. Hanson asserted
that “[Wilson] made a promise to business that he will put a more compliant
board in there so we will not be so active in corporate governance.” Wilson saw
an opportunity to diminish the power of the state’s public unions."

Although California voters rejected the Wilson plan, it put a damper on
CalPERS. Now, instead of publicly mentioning a target, CalPERS first sent a
confidential letter asking to meet with the company. At the same time, it would
discreetly put into motion the machinery for a shareholder proposal. If
management and the board agreed to go along with CalPERS, even partially,
CalPERS promised to withdraw the proposal. When none of the firms coop-
erated with CalPERS, it released their names to the media and threatened to
vote against their incumbent directors. Among them were IBM, Salomon
Brothers, and Time Warner.*°

An important point to keep in mind is that shareholder resolutions are
merely advisory (“precatory”). Even if the vote is 9o percent in favor, manage-
ment need not change anything. There may, however, be a resubmission. Ex-
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perts differ, but the consensus is that a vote against management that receives
20-30 percent support will invite scrutiny from proxy advisors who tell insti-
tutional investors how to vote. A close vote is in the range of 40-60 percent
and it will cause management and boards to be concerned. Anything above
that is a slap in the face for the company.

CalPERS?s tactics reflected the idiosyncrasies of Hanson and Koppes.
Other big pension plans, such as CalSTRS and the New York plans, were not
nearly as media-oriented or forceful.”* After Hanson left CalPERS in 1994,
followed by Koppes, CalPERS preferred to work behind the scenes. This dis-
appointed activists like Monks, who rued Hanson’s and Koppes’s absence:
“I'm sorry they’re not around to push the envelope with me.” It also bothered
Koppes, who, two years after leaving CalPERS, said, “Five years of going to
the press and now they don’t go. You don’t hear about CalPERS. If you don’t
keep the constructive tension, that’s unfortunate.”**

The people then running CalPERS, including president William Crist and
general counsel Kayla Gillan, disputed Koppes’s claim that CalPERS had lost
its bite. Said Crist, “What we do now at CalPERS and have done for the last
number of years is we'll talk alot . . . [so] there are many companies that never
make the focus list and never make the press, because between the time we
start talking to them and the time we do that [publicly mention their name]

»23

they change.

The Cookbook

In 1994, CalPERS codified its principles of corporate governance. Others were
doing the same thing: CII and TIAA-CREF in the United States; the Cadbury,
Greenbury, and Hampel committees in the United Kingdom; and the Organ-
ization for Economic Co-operation and Development (OECD). The codes
were disseminated through organizations like CII and the International Cor-
porate Governance Network, which CalPERS created when it was ramping
up its international portfolio. There were nuances that distinguished the codes,
but for the most part they contained the same ideas. I call these codes “the
cookbook” and their specific reccommendations “recipes.” Although the era’s
cookbook often was portrayed as protection for shareholders, the claim had
its limits. Institutional shareholders, like blockholders, sought privileges that
would not extend to smallholders.**

Shareholder primacy was the matrix from which the recipes derived. They
covered the main areas of corporate governance: takeovers, boards, executive
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compensation, transparency, and shareholder rights. CalPERS intended to
grade companies on its principles, publicize the results, and prod recalcitrants
to change. The idea met with a barrage of criticism. A New York Times analysis
of Fortune 1000 companies found that only Texas Instruments met all of
CalPERS’s criteria. In its own statistical analysis, the Times did not detect any
pattern linking governance recipes to stock performance. In 1998, CalPERS
published a revised document that dropped several controversial ideas (such
as a limit on the number of directors older than seventy).*®

CalPERS experienced blowback outside the United States. The guidelines
proved a tough sell in countries where governance did not follow Anglo-
American assumptions. When William Crist went to Paris in 2000 to promote
the CalPERS principles, the president of France, Jacques Chirac, said that
French workers were being asked to make sacrifices simply to “safeguard the
benefits of . . . California pensioners.”*®

The cookbook’s proponents claimed that its adoption raised stock
prices. Did the recipes produce these results? The evidence, as noted, is
inconclusive, and sometimes negative, as shown in the following sections.
Note that most of the studies discussed here use stock price as the perfor-
mance criterion, measured over the brief period covered in event history
analysis.

The late Lynn Stout made mincemeat of the claim that stock price (or the
return on equities, ROE) was the most appropriate measure. Stock prices do
not incorporate private information that managers keep from others, driving
a wedge between price and the firm’s actual value. Writing after the dot-com
and Enron-era scandals, Stout had good reason to think that informational
asymmetries were pervasive. There are myriad other ways to measure perfor-
mance besides stock prices, including return on assets (ROA) or investment
(ROI), economic value-added (EVA), efficiency, and stakeholder-type mea-
sures like the Balanced Scorecard. Because the cookbook’s authors intended
it as stimulus to share prices, it’s relevant to draw on studies that evaluate the
relationship.?’

Takeover Defenses

Reducing takeover barriers was a key objective of shareholder activism.
Takeover-related recipes included the right to vote on poison pills and golden
parachutes, the right to call takeover-related shareholder meetings, and the
elimination of staggered boards (also called classified boards).
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There is empirical support for these ideas. A widely cited study by Harvard’s
Paul Gompers and colleagues finds a strong positive relation between an index
of twenty-four governance recipes (almost all contained in the CalPERS cook-
book) and stock returns during the 1990s. The study grouped the items into
five categories, most of them takeover-related. Correlation is not causation,
and it’s possible that better-performing companies adopted the recipes
because they had fewer concerns about hostile bids. A replication study by
Lucian Bebchuk, also at Harvard, and his colleagues found that only six of the
items in the Gompers index are related to financial performance. Of those,
four have to with shareholder voting rights, while the other two relate to take-
overs: eliminating poison pills and voting on golden parachutes. Bebchuk later
found that any significant association between shareholder returns and the
removal of takeover barriers disappeared after 1999.2%

Other studies do not support a relationship between stock returns and the
removal of takeover defenses. Economists Sanjai Bhagat and Brian Bolton re-
analyzed the Gompers and Bebchuk indices and found that none of their com-
ponents was associated with future stock returns. The inference is that take-
over defenses have not only costs but benefits. While some poorly performing
companies might improve following a takeover, on average, one year after a

buyout, returns fell.*’

Boards

Another part of the cookbook seeks to draw boards away from CEOs and
closer to shareholders. Here the recipes include a greater number of indepen-
dent directors, separating board chairs and CEOs, independent board chairs,
amajority of independents on key board committees, majority voting (versus
plurality voting), and declassified boards (allowing replacement of an entire
board). (See table 2.1.)

Findings about the correlation between these recipes and shareholder re-

turns are inconclusive at best.>°

So-called independent directors tend to be
current and former CEOs or other highly paid individuals. Social similarity
causes deference, clubbiness, and conformity; directors are reluctant to say
that the CEO is overpaid. Moreover, independence is no guarantee of compe-
tence. When independent directors from major corporations attended a work-
shop at the University of Chicago, only 32 percent were able to supply correct
answers to a basic accounting test. One of the questions asked for a definition

of retained earnings, which fewer than 20 percent answered correctly.
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TABLE 2.1. Voted Corporate Governance Proposals by
Topic, 1996-2012*

BOARDS [30%] 1,355
Majority vote to elect directors 342
Independent board chair 341
Cumulative voting 241
EXECUTIVE PAY [28%] 1,247
Advisory vote on pay 226
Link pay to stock performance 156
Restrict executive pay 120
TAKEOVERS [33%] 1,494
Repeal classified boards 563
Redeem or vote on poison pills 318
Shareholder right to call special meetings 185
OTHER [9%] 393*
TOTAL 4,489

Source: Georgeson, Annual Corporate Governance Review (ACGR).

* The table shows the number of voted governance-related
proposals by category for S&P 1500 companies. Figures in brackets
are a category’s share of proposals.

Jay Lorsch, Harvard Business School professor and an expert on corporate
boards, criticizes the recipes for board independence as mechanistic. He writes
that “independence is more than a legal definition[;] it’s a psychological condi-
tion.” A director’s willingness to challenge management requires an atmosphere
that blends assertiveness with cooperation. To get there, boards need directors
who have an ability to communicate, manage conflict, and tolerate dissent. In-
side (non-independent) directors have been shown to be more committed to
their directorial duties than independents and more knowledgeable about the
firm’s idiosyncrasies, especially those that aren’t easily quantified.*!

Inside—Outside

Activist investors lauded companies that hired outsiders to replace CEOs pro-
moted from within. Outsiders were hailed as “corporate saviors,” a phrase
coined by Harvard Business School professor Rakesh Khurana. Ostensibly,
outsiders would find it easier to implement drastic cutbacks because they had
no allegiances to a company’s business units and their employees, or to other
managers. In 1980, fewer than s percent of all CEO successors in the 850 largest
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US corporations had come from the outside. The proportion of outsider CEOs
increased to 10 percent in 1995 and then up to 30 percent in 200s. Raiders fight-
ing for control were the harshest critics of insiders, people who might oppose
them. Carl Icahn said, “What’s going on in companies all over the country these
days is absurd. It’s like a corporate welfare state. We’re supporting managers
who produce nothing. No, it’s really worse than that. Not only are we paying
those drones not to produce, but we’re paying them to muck up the works.”*?

Unfortunately, the belief in saviors is wishful thinking. Shareholder returns
generally are higher during an insider’s tenure, as was the case in nine of the
twelve years from 2000 to 2011. Mobile outsiders are less willing to tackle dif-
ficult problems if the results will not become apparent before they leave for a
new position. Even when there are benefits to hiring an outsider, they are re-
duced when members of the top management team depart after an outsider is
hired, a frequent occurrence. It takes time to bring replacements up to speed;
in business, time is money.*?

Executive Compensation

The idea of compensating executives with stock-based pay instead of salaries
received strong support from prominent economists like Michael Jensen and
Kevin J. Murphy. “Corporate America,” they wrote in 1990, “pays its most
important leaders like bureaucrats.” Tying pay to stock prices and firing CEOs
if they failed to raise them were, they said, “the most effective tools for aligning
executive and shareholder interests.” Institutional investors seconded the idea.
Jon Lukomnik, then the deputy comptroller for New York City’s plans, said,
mistakenly, that “shareholders just don’t own a piece of paper but actually own
the company. The whole thing is you don’t want management to have a differ-
ent set of incentives financially than the shareholders have. You want
to align the business of managers with shareholders so they both prosper to-
gether” The 1990s marked the moment when stock options replaced salaries
as the main component of executive pay.**

Whether stock-based pay leads to higher share prices is a vexed issue. While
some studies find a positive association between stock returns and the portion of
executive pay based on share prices, others find the relationship to be weak or null.
A downside to stock-based pay is the incentive it creates for executives to manage
earnings to raise the value of their stock options, along with problems like options
backdating. A recent literature survey concludes, “The failure to document a
consistent and robust relationship between executive pay and equity returns has

frustrated scholars and practitioners for over three quarters of a century.”*
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Transparency

Active owners of all stripes demanded that companies supply more and better
data of all kinds. Opaque compensation methods allowed executives to pad
their pockets, while inadequate financial reporting hid poor results and ma-
nipulated earnings, a prime example being Enron. Transparency consistently
has been found to improve various measures of performance, including efhi-
ciency. Transparency is the most potent part of the cookbook, as Brandeis
understood. However, it is uncertain whether it is best achieved by regulation
or through private orderings.>

Shareholder activists had deep convictions that the cookbook was effective
even if studies failed to confirm it. Said William Crist, “There’s so much contra-
dictory evidence. I don't believe in any of the studies. I believe [corporate gov-
ernance reform] is working. Maybe it’s an act of faith, but we’re changing corpo-
rate culture. More competition. More efficiency. Not boards sleeping or playing
golfand drinking fine wines.” Yet while professing disdain for research, CalPERS
was quick to publicize studies showing positive results from its activism.*”

Activism’s Consequences

CalPERS often cited a study by Wilshire Associates, an investment advisor to
CalPERS, showing an improvement in shareholder returns at companies it
targeted, a phenomenon labeled “the CalPERS effect.” Wilshire Associates
first conducted the study in 1992 at CalPERS’s request and repeated it several
times in later years.>®

However, other studies were less favorable to CalPERS and to activism
more generally. Yale law professor Roberta Romano distinguished between
activism based on proxy proposals and that based on nonproxy activity such
as focus lists, private letters, and direct negotiations. The relationship between
proposals and share performance is insignificant in all studies Romano re-
viewed. The evidence on nonproxy activity is inconclusive.*

Buybacks

For most of the twentieth century, dividends were the preferred method for
returning cash to shareholders. Share repurchases, also known as buybacks,
were another way of accomplishing this. The SEC first approved their use in
1982, despite previous SEC concerns that buybacks could be used to manipu-
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late share prices. John Shad, the head of the SEC at the time, was a Reagan
appointee and former executive at E.F. Hutton, a Wall Street brokerage. Shad
liked buybacks because he believed they lifted share prices. At CII’s first meet-
ing in 1985, he told the audience that shareholders were “the principal constitu-
ency the commission was created to serve.” What he didn’t mention was that
buybacks also benefited brokerages.

After the rule change, buybacks increased and then took off in the mid-199o0s.
The timing is telling: Rising payouts were associated with the ascent of share-
holder primacy. They were largest at companies whose dominant owners were
institutional investors with portfolios combining indexed and actively traded
shares. Pension funds are an example. The trend continued over the following
decades, and buybacks grew more important as compared to dividends.*’

A problem with buybacks were stock options tying executive bonuses to
earnings-per-share (EPS) targets. Because buybacks arithmetically raise EPS
and often are followed by a jump in share prices, they allow CEOs to spike
their pay while keeping investors happy. Buybacks were the apotheosis of fi-
nancialized corporate governance.*' But as economists are fond of saying,
there’s no such thing as a free lunch. The money for buybacks had to come
from somewhere. Higher payouts were associated with lower levels of invest-
ment, R&D, wages, and employment.**

Consider Home Depot, which regularly bought back its shares. In 2017, buy-
backs amounted to $22 billion, or alittle over $13,000 per employee. That year
the median Home Depot employee earned $21,000, slightly below the poverty
line for a four-person household. Even if only half those buybacks had gone to
Home Depot workers, their earnings would have risen by more than 40 percent.
There was nothing unusual about Home Depot among the S&P 500.*

What was good for shareholders wasn't always good for a company’s long-
term health. When GM announced its first major buyback in 1987, this at the
behest of activist investors, analysts urged the automaker to retain the funds
to finance development of energy-efficient vehicles. However, the head of New
York City’s pension fund, Harrison J. Goldin, celebrated GM’s decision: “This
is a dramatic demonstration of the company’s new commitment and concern
for shareholders. And as far as we're concerned, this is a good sign.” By then,
the finance people had come to dominate GM’s upper echelons, displacing
those from production and engineering. The same happened elsewhere.**

Under pressure from CalPERS and corporate raider Kirk Kerkorian, GM
again bought back $13 billion of its own stock in 1996 and paid an additional
$13 billion in dividends. Stephen Yokich, president of the Autoworkers union,
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said that Kerkorian’s plan to siphon cash out of GM was of concern to the
union. It was money that GM could reinvest or share with its workers, who,
since the late 1970s, no longer received annual wage increases tied to produc-
tivity, as under the Treaty of Detroit. Yokich was right to have been wary. In
the 1996 agreement with GM negotiated by the Autoworkers, starting pay was
cut by 20 percent.*

Toyota, like other Japanese companies, took a different approach. Like GM
it had sizable cash holdings. Foreign investors, including CalPERS, demanded
that Toyota hand over some of its cash to them. The company’s president,
Hiroshi Okuda, told them that shareholder interests would be best served if
Toyota invested the money in research and development (R&D). Toyota went
on to develop the Prius hybrid and it improved its vehicles across market seg-
ments. In comparison, GM filed for bankruptcy in 2009.*

The one sure thing that the cookbook produced was more power and
money for shareholders and, via stock-based pay, for executives. A study by a
group of economists from Berkeley, MIT, and NYU finds that from 1989
through 2017, corporations created $34 trillion of real equity wealth. Nearly
half of it was a reallocation from workers to shareholders. When unions were
present in a corporation, they curtailed the size of its buybacks. But unions
did not exist in most companies.*’

Hostile Takeovers

The 1980s were when savvy corporate raiders like T. Boone Pickens and Kirk
Kerkorian developed a new way of getting rich. They realized that with rela-
tively little of their own money, they would be able to take control of a com-
pany by buying up its stock at a premium. The money for paying shareholders
to tender their shares came from several sources: the acquisition’s own cash,
junk bonds that later would be paid back with debt heaped on the company,
and assets from the pension fund. The next step was selling parts of the com-
pany, which often went for a premium.

Hostile takeovers took the business world by storm. About one out of four
major corporations received hostile bids during the eighties. Often they were
multidivisional (M-form) companies or their cousin, the conglomerate, whose
multiple units would individually be put on the block. Historian Alfred D. Chan-
dler Jr. and economist Oliver Williamson once had lauded the efficiency of
M-form corporations of the postwar era. But a different view, put forth by Presi-
dent Reagan’s Council of Economic Advisers in 1985, was that using takeovers

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

THE CALPERS ERA 53

to break up companies would “improve efficiency, transfer scarce resources to
higher valued uses, and stimulate effective corporate management.**

When boards rejected hostile bids, their justification was to protect a cor-
poration’s long-run competitiveness from the raiders’ short-term predation.
Eliminating those defenses and reorienting boards to prioritize shareholders
were crucial for the raiders, but first the courts had to be persuaded. Initially, in
the Unocal decision (1985), the Delaware courts granted boards the discretion
to consider a bid’s impact on “constituencies” including creditors, customers,
employees, and the community—not only shareholders. There were legal
scholars who agreed. At law, wrote Melvin Eisenberg, the board “is conceived
to be an independent institution, not directly responsible to shareholders in the
manner of an agent.” Directors, said Lynn Stout, have “the discretion to pursue
goals other than shareholder value. . . . [M]aximizing shareholder value is not
arequirement . . . just one possible corporate objective out of many.”

But a year later, in the Revlon case (1986), the court placed tight constraints
on boards. If a takeover were inevitable—an end-game situation—the board’s
obligation was to secure the highest offer from the bidder, full stop.*’

Workers had reason to be worried about hostile takeovers. Layoffs, accord-
ing to a study by economists Sanjai Bhagat, Andrei Shleifer, and Robert Vishny,
accounted for perhaps 11-26 percent of the takeover premium. Fifteen percent
of hostile takeovers, twice the level for friendly takeovers, were followed by
raids (reversions) on allegedly overfunded pension plans within the next two
years. Reversions added another 11 percent to the takeover premium.

Then there were pay cuts. After Carl Icahn took over TWA, pay cuts ef-
fected a transfer from employees to shareholders amounting to one-and-a-half
times the takeover premium. Unionized workers were hit hard after a takeover.
As Harvard economists Andrei Shleifer and Lawrence Summers found, “share-
holders gained primarily because stakeholders lost.” As with buybacks, this
was value reallocation, not value creation. It is what shareholder primacy was
all about.*®

Active owners, including pension funds, greased the skids for hostile bids.
CalPERS had ties to the California labor movement and had union members
on its board. Yet, although CalPERS officially preferred companies to raise
shareholder returns without layofls, it was not averse to takeovers that led to
downsizing and asset divestitures. Patricia Macht, a CalPERS official, told the
New York Times, “There are companies that are fat, that have not taken a good
look at the number of employees they need.” Yet downsizing did not boost
productivity, which was its alleged rationale.®'
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Pennsylvania was considering a tough antitakeover law in 1990. A group of
nine CII pension plans—including CalPERS and CalSTRS—opposed the bill
and threatened to sell their shares in corporations based in Pennsylvania
should it be enacted. According to disgruntled managers, the public plans wel-
comed hostile bids and were quick to sell their shares if offered a sufficiently
juicy premium. “One good stock killing and they look pretty good for the
year,” said an executive from Pennsylvania.*?

Managers allied themselves with unions to lobby for legislative protection
against the “barbarians.” More than thirty-five states adopted anti-takeover
laws that applied to corporations chartered in their state (even Delaware
adopted a law, mindful that companies might incorporate in a different state
if they felt Delaware was insensitive to their needs). The laws were passed at
the behest of companies fearing hostile bids. They differed in their details—
some imposed waiting periods for asset sales and others permitted poison
pills. But they all relied on Unocal’s protection of stakeholder interests.>

The states that enacted the toughest constituency laws on average had rela-
tively high union-density rates. They were places where labor had friends in
government and decent jobs to protect. At the federal level, labor joined with
the National Association of Manufacturers to seek federal restrictions on hos-
tile takeovers. Employees, said one investment banker, “have been extraordi-
narily loyal to management in takeover attempts.”>*

Not all takeovers were hostile. About a third were leveraged deals by the
firm’s own executives—so-called management buyouts (MBOs)—with financ-
ing provided by pension fund reversions and debt. As compared to the situation
after a hostile takeover, employees did not fare any better when left to the ten-
der mercies of their bosses. For example, after its MBO, Safeway, the supermar-
ket chain, laid off 63,000 workers (some were rehired into part-time jobs at
lower pay). Safeway’s CEO said that union concessions were easier to obtain
after the MBO than before. The typical MBO candidate was the same as that
for a hostile takeover: a company with steady cash flow and unrelated parts that
could be sold to raise cash. Part of the firm’s cash was used to pay off debt, part
went to the deal’s advisors, and part went to the corporation’s new owners. The
evidence does not show that MBOs produced long-term gains in operating
efficiency. The primary effect was to redistribute internal resources.>®

Preemptive worker buyouts occasionally occurred, financed by an em-
ployee stock ownership plan (ESOP). Pension assets would be used to capital-
ize the ESOP, which left some pension plans holding over a third of their assets
in company stock, risky for a retirement plan but a deterrent to hostile take-
overs. With stock options and careful strategies, managers sometimes ended
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up owning half of an ESOP’s equity. Critics labeled them “MESODPs”: manage-
ment enrichment stock ownership plans.*®

It’s easy to be cynical about executives and their spokespersons, like attor-
ney Martin Lipton, who claimed that management was sensitive to employee
concerns. Sounding more like Ralph Nader than a management attorney, Lip-
ton said that corporations were quasi-public entities that should be run for the
benefit of long-term shareholders, not for take-the-money-and-run investors.
Similarly, in 1990 the Business Roundtable issued a statement on “Corporate
Governance and American Competitiveness” which said that in addition to
shareholders, corporations had other stakeholders to whom they were be-
holden. It listed employees, customers, suppliers, creditors, communities, and
“society as a whole.” These pronouncements were the last gasp of managerial-
ism, an ideology that would fade as executives aligned with shareholders.®’

Remnants of managerialism are found in some family-controlled compa-
nies. They have greater employment stability and fewer layoffs than compa-
rable firms. The differences reflect the family’s greater concern with its reputa-
tion and its willingness to give up short-term gains to insure that the company
will remain a going concern for future generations. Privately owned firms may
exhibit similar characteristics. SAS, a private software company, is well known
for its generous employee benefits, flexible working hours, and job security.
Asked about his firm’s generosity, the CEO-founder said, “At many companies
the focus is not on the employee or the customer but on the shareholder. The
outlook is not for long-term growth but for the next quarter. In today’s Wall
Street—driven business environment, I think it’s difficult for many people to
see how employee turnover or employee morale can impact a company’s per-
formance over a long period of time. . .. It all comes back to the fact that I
don’t need to justify SAS’s benefits to thousands of shareholders.”>®

A Primer on Pension Plans

Private and public defined-benefit pension plans are less popular than in the past,
but they still own 11 percent of the nation’s equities, with public plans holding
around twice as much as private plans. Shares in US companies owned by
defined-benefit pension plans are worth a lot of money, over $3 trillion in 2018.°

The labor movement did not invent defined-benefit pensions, but it made
them more popular as well as more generous. Access to a defined-benefit pen-
sion is one of the main advantages of being a union member, to a greater extent
than higher wages. Union members in the private sector are seven times more
likely than nonunion workers to participate in a DB plan. The union-nonunion
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TABLE 2.2. Pension Plans: Employee Participation Rates (Percentages), 2017*

Defined benefit Defined contribution Either or both
PRIVATE SECTOR
Union 66 44 82
Nonunion 9 4S5 47
All Private 15 44 S0
STATE AND LOCAL
GOVERNMENT
Union 80 12 83
Nonunion 69 19 77
All Civilian Workers 23 40 54

Source: BLS National Compensation Survey, https: //www.bls.gov/ncs/ebs/benefits/2017.

*The figures are for employees of all organizations within a sector, broken down by union status within
the sector.

difference is smaller among state and local government employees, where DB
plans existed long before government workers were allowed to bargain col-
lectively. (See table 2.2.)

Defined-benefit (DB) pension plans are being replaced or supplemented
by defined-contribution (DC) accounts such as 401(k)s that bear an indi-
vidual’s name. Pushing the DC alternative are employers who no longer want
the responsibility of offering what is, in effect, retirement insurance; they’'d
prefer to shift the risk of having adequate retirement funds onto their employ-
ees. Conservatives believe that it’s better, morally, for individuals to take per-
sonal responsibility for their retirement security. Economists favor the
defined-contribution approach because it makes it easier for workers to switch
jobs without losing their unvested benefits. The financial industry likes DC
accounts because they yield higher profits than DB plans. Yet, there are flaws
with the DC approach that make it inferior to DB plans for retirees. The most
serious problem is that lower-wage workers are unable to accumulate adequate
assets in their 401(k)s to finance their retirements. The median account bal-
ance of those nearing retirement was $92,000 in 2014..60

Taft-Hartleys

There are around 1,400 multiemployer DB pension plans (so-called Taft-
Hartley plans) offered by groups of unionized companies. They have 10 million
active and retired participants. The plans are co-administered by employers
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and unions. Those with over ten thousand participants make up 14 percent of
all multiemployer plans, but they have 8o percent of the participants. They
tend to be found in industries that once competed on a local basis and where
small employers were unable to afford plans of their own. Multiemployer plans
are prevalent in transportation, retail, and construction. Employers are drop-
ping out of them, which means that currently employed workers are support-
ing ever-larger numbers of retirees. Some carry sizeable unfunded liabilities
and have been forced to seek assistance from the Pension Benefit Guaranty
Corporation (PBGC). It is these plans—the union plans—that were the ini-
tial base for labor’s forays into shareholder activism.5*

One of the largest Taft-Hartleys is the Teamsters’ Central States plan. As a
result of UPS’s withdrawal in 2007, the plan is perilously underfunded. But
there is a different Teamsters plan, the Western Conference. It is the nation’s
largest Taft-Hartley, with nearly 600,000 members. Before the pandemic, the
plan was in good health. Other large Taft-Hartleys include two from the UFCW
(500,00 members and $10 billion), an SEIU plan associated with its giant Local
1199 in New York City, and the SEIU’s Master Trust, made up of three pension
plans. The Master Trust had as one of its trustees the late Steve Abrecht, who
was also in charge of SEIU’s capital strategies. It’s an indicator of the close con-
nection between the union’s pension plans and its organizing activities.*>

The 2008 financial meltdown decimated pension funds, including Taft-
Hartleys. Some of them folded and were taken over by the PBGC, which led
to steep cuts in the monthly benefits promised to participants. Other plans
found themselves with severe underfunding. At their trough during the finan-
cial crisis, multiemployer plans had only half the assets needed to meet their
liabilities. After stock markets recovered, the average funding level for multi-
employer plans was back up to 85 percent. A minority remained in critical
condition, with less than half of the assets necessary to pay current and future
retirement benefits.%®

In the past, some Taft-Hartleys did the bidding of corrupt union leaders.
The most infamous example was Jimmy Hoffa, president of the Teamsters,
who took money from the Teamsters’ pension funds and invested it in Las
Vegas casinos and hotels tied to organized crime. But that was sixty years ago;
since then, stricter federal oversight has reduced although not eliminated
these problems.5*

The AFL-CIO provides socially beneficial investment opportunities for its
multiemployer plans. The Housing Investment Trust (HIT), established in the
late 1960s, invests multiemployer assets in building low-income and affordable
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housing. HIT has financed in excess of one hundred thousand housing units
during its existence, many for communities in need. It was one of the first to
build in downtown New York City after 9/11, and the same was true on the Gulf
Coast after Hurricane Katrina. The projects all are built by union members. The
AFL-CIO also provides multiemployer plans with a real estate vehicle known
as the Multi-Employer Property Trust (MEPT) and a related program, the
Building Investment Trust (BIT), which invests in commercial properties.5®

Single-Employer Plans

Single-employer (corporate) pension plans exist in both union and nonunion
companies. The fact that executives appoint trustees or even serve as trustees
themselves can be problematic because companies do “not necessarily [act]
in the interest of members of the pension plan.” Members of manufacturing
unions associated with the former CIO usually are enrolled in single-employer
plans. In the past, there were some tragic plan terminations. The largest oc-
curred at Studebaker in 1963, when more than four thousand workers lost their
promised benefits. It led Congress to enact the Employee Retirement Income
Security Act (ERISA) in 1974 to protect private pensions. At the same time, it
created the PBGC. Although state and local plans are not covered by ERISA,
they are subject to analogous state laws.®

In 1958, Walter Reuther, president of the Autoworkers union (UAW), asked
Ford Motor to invest a part of the company’s pension assets in housing for its
workers. The union argued that the assets belonged to employees and should
benefit them before as well as after retirement. Ford refused the request, saying
that doing so was contrary to the plan’s fiduciary responsibilities. There was
another reason for Ford’s intransigence: “Legal considerations aside, we re-
main fully opposed, as we have been consistently in the past, to broadening
the scope of our negotiations with the UAW to embrace the broad social fields
that you envision.” The UAW was forced to accede.®’

Staff Plans and Reserve Funds

Nearly every unit of a union—national, regional, and local—has a pension plan
forit staff. The largest of these have assets of several hundred million dollars. Staff
pensions are a type of single-employer plan. Unions also have financial assets of
their own—strike funds, operating reserves—part of which is invested in equi-
ties. An advantage to using the union’s own assets for activism is that they are
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not subject to the same fiduciary rules governing pension plans. The AFL-CIO,
for example, often uses stock held in its reserve fund as the basis for its activism.
Unions had a total of $23 billion in directly controlled assets in 2014.58

State and Local Plans

Pensions for state and local employees date back to the late nineteenth century,
when the civil service system was being established. An early plan, founded in
1894, was for New York City’s teachers. By 1913, twenty-five states offered pen-
sions to firefighters and police. Today, the state and local plans number around
twelve thousand, many of them small. The five largest—CalPERS, CalSTRS,
the New York State Common Retirement Fund, the Florida State Board of
Administration, and the New York City Employee Retirement System
(NYCERS)—account for around a fourth of total state and local pension as-
sets. The governance structure of the state and local plans is varied; the trust-
ees can be elected officials, political appointees, individuals elected by current
and retired employees, or all three. In “blue” states like California and New
York, the trustees from government often are Democrats, and some trustees
have union backgrounds; in “red” states, the officials tend to be Republicans

and there are few or no union trustees.®’

Economist Peter Drucker thought that the accumulation of pension assets
would bring socialism to the United States. Like Karl Marx, Drucker defined
socialism as ownership of the means of production. Drucker was wrong. Pen-
sion funds are far from owning the nation’s public companies, and they use
their stock to promote a shareholder-centric system of corporate governance.
Nonetheless, the labor movement relied on pension capital to boost its organ-
izing and bargaining power, something that Drucker failed to anticipate.”
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Labor’s Shares

JOHN POUND—academic, investor, and CalPERS advisor—was at the center
of shareholder activism’s early days. In 1994 he declared, “The movement is
over. Things are beginning to look more like a partnership between sharehold-
ers and corporations. We have gone beyond polemical debates.”! Pound spoke
at the moment when the activist baton was passing to union investors, who
were less inclined to trust corporations.

This chapter examines the evolution of labor’s financial turn. Like their
public counterparts, union funds relied on the cookbook to find common
ground with other investors and to raise returns on their holdings. Not infre-
quently they had a collateral interest: to add new members. In several
industries—including hospitals, hotels, and building services—unions drew
on experiences like Beverly to mount corporate campaigns that incorporated
shareholder activism and other financial strategies. The ultimate goal was a
collective bargaining agreement, a type of governance model that gives work-
ers greater standing than under shareholder primacy.

At the end of the chapter, we examine how labor tweaked the cookbook to
make it more compatible with a pro-worker approach to investing. The princi-
ples of transparency and accountability were invoked to press mutual funds to
report their proxy votes and companies to reveal their political donations.
Both involved changing the balance of power—in markets and in politics.

Don’t Mourn, Organize

During the first term of Ronald Reagan’s presidency, union leaders began to
acknowledge that imports and union busters weren’t the only causes of falling
membership; problems also existed within labor’s house. Several labor leaders
committed themselves to reversing the decline, a group that included George

60
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Becker of the Steelworkers, Morton Bahr of the Communications Workers,
Jack Sheinkman of the Clothing and Textile Workers, and John Sweeney of
the Service Employees.

When Sweeney became SEIU’s president in 1980, the economy was expe-
riencing job growth at the bottom and top but contracting in the middle of the
wage hierarchy. The bottom was dominated by service workers in hotels, fast
food restaurants, and office buildings. Their jobs could not be shipped abroad,
but in some respects they were more difficult to organize than industrial
workers.

Whereas once it had been public pension officials who warned, “[1]f you
snub shareholders, we will get in your face,” increasingly the threats came from
union investors. The year 1995 marked a turning point. John Sweeney became
president of the AFL-CIO, and the number of shareholder proposals from
union plans surpassed those from public plans.

Sweeney and his lieutenant, Andrew Stern, understood that a side benefit
of active ownership was access to corporate executives who normally would
have no contact with unions. Regarding a shareholder proposal, a representa-
tive of a union pension plan explained, “What was actually the most significant
part was not so much the resolution or the voting but the ongoing dialogue that
ended up happening.” Addressing a group of pension plans, Sweeney asked,
“Help us to speak to management power with a voice loud enough to reach into
the rarified atmosphere of the board room.”

Like other investors, union shareholders began the engagement process by
notifying the company of their intention to file a proposal. If the company
refused to discuss the issue seriously, the union likely would go ahead and
submit. A study of an activist hedge fund in the UK found that the company’s
response was confrontational about 40 percent of the time, collaborative
around 20-25 percent of the time, and otherwise was a mixed reaction. If a
vote were held and received strong backing, a previously uncooperative com-
pany might become more accommodating.

Engagement was not necessarily belligerent. Damon Silvers, associate
counsel for the AFL-CIO, said that “the labor movement may be uniquely
suited to being the voice of investors on governance issues because we are not
afraid to have a fight. In collective bargaining, it is both adversarial and rela-
tional. . .. [Y]ou don’t get to the table without a fight. But then you sit across
from the company and work out all kinds of different things on a daily basis.
So [labor’s shareholder activism] is confrontational and deeply relational at
the same time.”
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Shareholder activities related to strikes and contract negotiations were
problematic as compared to membership campaigns. Beth Young, an advisor
to labor unions, explains:

Strike situations and to some extent bargaining situations do not fit well with
the longer term time horizon that you need for this work. So, for example, if
you're doing a shareholder proposal, you have to put it in about five months
before the annual meeting. That means you have to start working on it, locat-
ing the sponsor, and drafting the proposal. So what you're looking at is a situ-
ation where you're doing something eight months in advance of when it will
come to a vote. There’s a high-level of anxiety about that delay. It means that
we might be in a strike or we might be at an impasse in bargaining in the
spring or summer or whatever. . . . So having that long time delay in there is
just not comfortable in those very charged situations.”*

Unions had diverse motives for shareholder activism, as reflected by the
types of companies where they filed proposals. The largest group was made
up of underperforming companies where labor had no collateral interests. An-
other group were companies in which there were collateral interests related to
bargaining or organizing.® Of these, there were four types: nonunion compa-
nies that might become organizing sites in the future, such as chain retailers
(for example, Home Depot and Walmart); firms where there were active
membership campaigns (like HealthSouth, Marriott, and Oregon Steel); com-
panies that had ties to a target corporation (Arden Realty and Boston Proper-
ties, whose office buildings hired cleaning contractors); and unionized em-
ployers with whom labor sought leverage in collective bargaining (such as
Anheuser-Busch and Coca-Cola).b

Basing activism on the cookbook was critical to forming coalitions between
unions and other investors. The cookbook, said an observer, “levels the playing
field and . .. creates a common language for engagement.” If labor had a gripe
with a company, a cookbook proposal was sure to gain votes. According to
Beth Young, sometimes union investors asked, “What would get me the high-
estvote? I don't have a story I want to tell, I don’t have an issue I want to reso-
nate with my members, I just want to get the highest vote . .. to put the hurt
on the company.” Takeover barriers were a perennial favorite because other
institutional investors regularly voted to knock them down.”

The cookbook was no guarantee of success. An example was the nine-month
strike by the Mine Workers Union (UMW) in 1989. Seeking to pressure the
company, Pittston Coal, the UMW submitted a shareholder resolution demand-
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ing that Pittston rescind a poison pill and give shareholders the right to vote on
future takeover defenses. Another proposal demanded that a committee of in-
dependent directors with no ties to management be the arbiter of future restruc-
turing and asset sales. Leading the effort was the UMW'’s militant young presi-
dent Richard Trumka, who hired a professional proxy solicitor and put
substantial resources into the campaign. But with a strike underway, the UMW
had difficulty getting help from the public plans, even though its proposals came
from the cookbook. “We’re the owners, not the managers,” said Michigan’s trea-
surer, whose state pension funds were among Pittston’s largest shareholders. “We
monitor the union situation closely, but we don’t want to take sides.”®

Corporate Campaigns

Starting in the 1970s, employers grew ever bolder in flouting the National
Labor Relations Board’s (NLRB) rules on conduct during organizing cam-
paigns. Firing union activists was an unlawful but effective way to intimidate
workers; the penalties were trivial. Over one-third of those who voted against
a union said they did so because of management coercion. Other anti-union
tactics included the filing of endless legal objections with the NLRB, even after
the union had won the election. The delays might last several years and sap
support for the union.’

Neutrality and card-check agreements circumvented employer bullying
and the flawed NLRB election process. If a neutrality agreement were signed,
the employer was expected to provide organizers with access to the worksite,
foreswear retaliatory dismissals, and prohibit anti-union communications by
managers and supervisors. Organizers then asked workers to sign cards saying
that they authorized the union to represent them. When the union had a solid
majority of cards, it would present these to the employer and ask for a contract.
This was card check. Most neutrality agreements required the employer im-
mediately to initiate bargaining if the union could show majority support.
Some agreements stipulated that an arbitrator would fashion a settlement
should the parties fail to reach one on their own.

The trick was getting the employer to sign an agreement. Unless pushed,
few employers willingly consented. Even requests from a foreign government
might not work, as in the case of Nissan. The French government was part
owner of Nissan through its partner Renault and unsuccessfully tried to per-
suade the Japanese car maker to accept a neutrality agreement with the UAW
at its American plants.'®

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

64 CHAPTER 3

Lessons had been learned from the earliest days of corporate campaigns.
One was that a company would be more inclined to sign a neutrality agree-
ment if the union publicized its anti-union stance to investors, consumers,
and community groups. Also, the firm’s financial partners could serve as a
goad. To obtain an agreement, unions offered carrots, too: promising not
to openly disparage the company—the Ray Rogers clause—or mount any
protests against it, and, in the case of one agreement, foreswear from these
activities “anywhere in the world.” Not infrequently unions vowed to help
the employer’s business in return for an agreement. In Las Vegas, the Hotel
and Restaurant Employees (HERE) promised to make job classifications
more flexible and to work with local healthcare providers to contain costs.
SEIU put its political connections to work by lobbying for cooperative
companies to receive government contracts, or lobbied against those who
resisted.

If a neutrality agreement were obtained, it raised the likelihood of union
recognition and a first contract. Between 1998 and 2003, less than 20 percent
of new private-sector union members were added through the NLRB elections
process. Most of the other 8o percent joined as a result of neutrality and card-
check agreements. The agreements doubled the win rate as compared to an
NLRB election.!*

Following Beverly, there was an uptick in the number of corporate cam-
paigns as part of a broader attempt at union renewal. Securing a neutrality
agreement was their usual objective, and most of them relied on financial ac-
tivism as a tactical element. The first step was to understand a corporation’s
business relationships: major investors, directors and their business ties, credi-
tors, suppliers, customers, and competitors. SEIU, UNITE, HERE, and other
organizing-oriented unions began hiring former Wall Street analysts, real es-
tate experts, and MBAs to conduct the research. They studied a company’s
interactions with government, for example, whether it had public contracts
whose renegotiation the union might threaten. In Boston, for instance, SEIU
testified against a group of hospitals seeking state bonds to finance new facili-
ties, while in Indianapolis it urged local governments to cancel their contracts
with a janitorial company it was seeking to organize.

Contacting regulators about health or environmental violations was dam-
aging to a firm’s reputation, as Bill Patterson tried to do at Kodak. In a cam-
paign at Tenet Healthcare, a hospital chain, SEIU’s Master Trust joined two
faith-based retirement plans in filing shareholder resolutions against Tenet’s
use of supplies containing harmful chemicals.'?
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Corporate campaigns were closely associated with the unions that left the
AFL-CIO in 2005 to create Change to Win: the Carpenters, the Food and
Commercial Workers, the Hotel and Restaurant Employees, the Laborers, the
Teamsters, SEIU, and the clothing and textile workers (which after its merger
with the Ladies Garment Workers became UNITE.

Building Services

SEIU led the era’s boldest campaign, “Justice for Janitors.” In line with a
broader outsourcing trend, building managers had shifted from direct employ-
ment of cleaning workers to hiring them from an array of private contractors.
Organizing janitors was difficult. Each contractor had its employees dispersed
around a city, the work sites contained only a handful of workers, turnover was
high, and jobs often were part-time. Some contractors were small, privately
owned firms that flew beneath the radar, while others were giant multinational
corporations. SEIU decided that the best tactic would be to identify building
owners and have them ask their contractors to sign neutrality agreements.
Often the owners of large office buildings were Real Estate Investment Trusts
(REITs) with substantial investments from pension funds."

Justice for Janitors (J4]) originated in Pittsburgh in 1985. The campaign
spread to Denver and Washington, DC, then to San Diego and Atlanta, and Los
Angeles. Other cities included Boston, St. Louis, San Jose, Milwaukee, Vancou-
ver, and Houston. Justice for Janitors reached out to a group ignored by many
unions at the time: workers situated at the bottom of the labor market. It por-
trayed itself as a movement for social justice, turning for support to elected
officials and to community, immigrant, and faith-based organizations. J4J was
led by Stephen Lerner and Jono Shaffer, both talented organizers.

J4J demanded higher wages for janitors, who often received only the mini-
mum wage. It also sought pensions and health benefits, which were rare in the
industry. In Houston, the campaign began in the late 1980s, failed during the
1990s, restarted in 2002, and finally succeeded in 200s, after nearly twenty
years. Backers included the mayor, half the City Council, members of Con-
gress, and eighty clergy, including Houston’s archbishop. There were marches,
demonstrations, civil disobedience, posters, and T-shirts. The union mobi-
lized public opinion and a sometimes fearful and often exploited workforce.
SEIU signed up five thousand janitors; as in other cities where it was success-
ful, the result was a significant improvement in wages, working conditions, and
benefits."*
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Cleaning contractors mounted fierce resistance. Hence, it was crucial that
landlords take responsibility for their contractors’ behavior. In Atlanta, the
dominant owner of office buildings was the Portman Companies, which of-
tered REIT investments to large public pension funds. Portman bitterly fought
SEIU, including multiple lawsuits and complaints to the NLRB. In response,
SEIU asked friendly state and local plans to tell Portman not to oppose the
union and, if Portman refused, to refrain from doing business with it. The same
occurred in Washington, DC, where CarrAmerica owned buildings through
REITS in which CalPERS and other public funds invested. SEIU called for a
national boycott of CarrAmerica, a tactic repeated elsewhere. In Denver,
where a property management company was fighting the union, SEIU went
directly to CalPERS, which owned the building outright, and the pension plan
replaced the company.

SEIU turned to public pension plans to adopt its “Responsible Contrac-
tor Policy” requiring that cleaning contractors servicing properties they
owned be required to obey labor laws and provide fair wages, health insur-
ance, and pensions. SEIU said that the policy would benefit investors by
providing better-quality services. CalPERS agreed to the policy in 1994 for
buildings where it was the majority owner, and other state and local plans
followed suit.'

On Los Angeles’s affluent Westside, half of the largest buildings were owned
outright by pension funds and another 21 percent by REITs in which they had
investments. In Houston, pension funds owned around a third of the com-
mercial buildings. CalPERS and CalSTRS gave crucial assistance to SEIU’s
campaign in Houston, where Hines Interests, a REIT, controlled the market.
CalPERS owned a sizable chunk of Hines.

In addition to behind-the-scenes lobbying, SEIU’s own pension plans filed
shareholder resolutions. At Boston Properties, a REIT with office buildings in
major cities, an SEIU proposal demanded that the company declassify its
board of directors, a staple of the cookbook. The union launched an online
website providing information to investors about business problems facing
Boston Properties. It tried to embarrass the company’s CEO, Mortimer Zuck-
erman, a major donor to the Democratic Party and later, a confidante of Barack
Obama, by contrasting Zuckerman, one of the four hundred richest people in
America, with part-time workers who cleaned Boston Properties’ buildings at
low pay and without health benefits. The Carpenters’ pension plan lent as-
sistance by asking Boston Properties get rid of four directors who failed to win
majority support from shareholders.*®
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Another tactic was going after the companies whose offices were cleaned
by contractors. SEIU focused on Silicon Valley icons who cared about their
public image, firms such as Apple, Hewlett-Packard, and Intel. During the 2002
uproar over options expensing at tech companies, the union claimed that In-
tel’s cleaning contractor, Somers Building Management, failed to pay decent
wages and benefits. It criticized Craig Barrett, CEO of Intel, who was vulner-
able to shareholders opposed to his leadership of the anti-expensing move-
ment. The Carpenters plan and the AFL-CIO reserve fund sponsored propos-
als to get rid of Intel’s stock options in favor of other types of stock-based
awards. The Carpenters’ proposal received a majority of votes. By 2008, SEIU
had built up enough momentum in Silicon Valley to call a janitors’ strike at
the valley’s blue-ribbon corporations, including Intel.'”

Major owners of US real estate included foreign pension funds in the Neth-
erlands, Sweden, and the United Kingdom. Some assisted SEIU, but not al-
ways. CarrAmerica’s largest shareholder was ABP, the giant Dutch pension
plan for teachers and other government employees. Despite its progressive
image, ABP was among the last holdouts in agreeing to SEIU’s responsible
contractor policy. SEIU staffers traveled to the Netherlands to line up support
from Dutch unions and to plead its case with ABP. Back in Los Angeles, SEIU
was up against ISS, a multinational janitorial corporation headquartered in
Denmark. It brought a group of Danish labor leaders to Los Angeles for a
study tour in the hope that they would return home and lobby ISS. Eventually,
twenty thousand janitors in Los Angeles and the Bay Area joined SETU.*®

SEIU relied on internal resources to back its efforts. The union had three big
multiemployer plans of its own: a Master Trust and plans from two large union
locals: 1199 (healthcare) and 32BJ (building services). One estimate is that their
assets totaled over $13 billion. All were managed from the national office.
Because SEIU has many of its members in state and local government, the
union possessed several channels for lobbying public plans to back its activities
in the private sector. Justice for Janitors was SEIU’s great success story."?

Hospitals and Nursing Homes

In the mid-1990s, SEIU took on Vencor, a nursing home operator headquar-
tered in Kentucky. SEIU had several collective bargaining agreements with
Vencor and wanted more of them, although the company was seeking to dis-
lodge the union. Then Vencor announced that it planned to merge with an-
other nursing home operator, Hillhaven Corporation. When SEIU put up a
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website with a “shareholder alert” opposing the deal, it was regarded as an
innovative application of a novel technology, the Internet. The website laid out
in detail reasons that the merger would be disadvantageous to Vencor share-
holders. Six months later, the parties reached a settlement that included a neu-
trality agreement.>

Columbia/HCA was a scandal-ridden for-profit hospital chain, whose fa-
cilities SEIU sought to organize. The first action came in 1997, when SEIU
joined forces with LongView Funds on a proposal asking Columbia/HCA to
rid itself of a poison pill it adopted without a shareholder vote. SEIU phoned
all of the company’s major investors for their support. Coming from the cook-
book, the proposal received over 6o percent of the votes. SEIU salted the
shareholder meeting with union supporters. A nurse criticized poor patient
quality at Columbia/HCA, telling the CEO, “You are sacrificing long-term
value for short-term gain by cutting down on staff, medical, supplies, and ser-
vices.” A year later, Andy Stern, SEIU’s president, sent a letter to Columbia’s
board informing it that the Master Trust was seeking to replace two incumbent
directors seen as subservient to the CEO. SEIU’s candidates included a former
SEC employee and a former government health expert. The union formed
a rump shareholders committee that included CalPERS, NYCERS, and
LACERS (the pension plan from Los Angeles County). In a separate action,
ten public plans and LongView joined SEIU in a derivative lawsuit charging
Columbia’s management with fraud.*!

Hotels

Las Vegas. The Hotel and Restaurant Employees union was another pioneer-
ing practitioner of financial activism. Whereas Los Angeles was where J4]
had its greatest success, for HERE it happened in Las Vegas. Las Vegas had
some unique characteristics favoring the union as compared to building ser-
vices: a small of number of large employers; a more stable and geographically
concentrated workforce; and an already-organized membership base that
provided a steady supply of picketers and other activists. “A well-paid, digni-
fied workforce can often fight harder to retain its position than a poorer,
more discouraged one,” an observer noted. Unlike office-building owners,
the hotels directly employed their workers. HERE's victories transformed
Las Vegas into “the last town in America where the white working class fully

understands that unions can make a big difference in their lives,” said alocal
labor leader.”?
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The Culinary Workers, HERE’s Las Vegas local, had around sixty thousand
members, of whom twenty-two thousand joined between 1988 and 1998, the
first stage of organizing, and an additional twenty thousand later on. The Cu-
linary Workers local devoted a whopping 40 percent of its budget to organ-
izing versus 3—4 percent for the average union local. HERE also had consider-
able assets at its disposal. The Culinary Workers” pension fund was worth
$1billion and, as HERE drifted closer to UNITE (they merged in 2004,), it ob-
tained access to Amalgamated Bank’s investment managers and the Long-
View funds. The merger raised the size of UNITE HERE'S research group to al-
most one hundred people. In addition, the union had several capable strategists,
one of them being John Wilhelm, who oversaw the Las Vegas campaign.”

Before the merger, HERE's research staff was under the direction of Matt
Walker, a protégé of Bill Patterson’s who had worked with Wilhelm since the
late 1980s (and, like Wilhelm, is a Yale graduate). An early victory occurred at
the MGM Grand Hotel, which opened in 1993 with the CEO announcing that
he would never sign a labor contract. The union found a leverage point in the
directors of MGM’s parent corporation who sat on the boards of other com-
panies averse to controversy. What also helped was that the parent’s owner was
Kirk Kerkorian, who had saddled the firm with substantial debt. Thus, he was
susceptible to the union’s behind-the-scenes discussions with creditors. Ker-
korian, a pragmatist, overrode his CEO, accepted a neutrality agreement, and
the union won a card-check election in 1997.

However, not everyone in HERE was enamored of the emphasis on finan-
cial tactics. HERE’s Jeff Fiedler, the union’s expert on corporate campaigns,
took a side swipe at the financial experts on Walker’s staff: “They think you do
this stuff top down and the workers don’t matter. These kids didn’t get out
there in organizing campaigns, don’t go out there on strikes. They think they
can look up on the Internet, get a little bit of fucking information, and collapse
the company.” The situation was along way from the 1950s, when Jimmy Hoffa
disparaged college-educated staffers as eggheads and longhairs. But the dis-
dain has never completely disappeared.**

Despite HERE’s strength on the Las Vegas strip, several hotels had suc-
ceeded in fending off the union. Although most were publicly held, their
ownership was concentrated in the hands of a founder or their family. Among
them was philanthropist Sheldon Adelson, whose Venetian Hotel was the last
major nonunion holdout on the strip. Adelson and his family owned go percent
of the Venetian’s parent company. Owners like Adelson had longer time hori-
zons than ordinary CEOs and quick-buck investors like Kerkorian, a factor
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that sustained their willingness to fight wars of attrition. When faced with this
determined opposition, said one HERE staffer, “Picket lines just aren’t that
effective” Neither was financial activism.>®

A tough nut to crack was the Santa Fe Casino Hotel, whose employees
voted in favor of union representation in 1993. The situation was a typical ex-
ample of the NLRB’s shortcomings. The NLRB supervised the election, certi-
fied it, and rejected Santa Fe’s repeated legal appeals; yet workers were unable
to obtain a first contract. Picketing and a boycott had no discernible effect. The
parent corporation was publicly traded, but 7o percent of its stock was owned
by CEO Paul Lowden and his family. Since the late 1980s, Santa Fe had been
under close scrutiny by a HERE research staffer, Courtney Alexander, yet an-
other Yale graduate whose financial experience began with the South African
divestment movement. Alexander immersed herself in Santa Fe’s financial
minutiae: its expansion plans, its lenders (one was a bank for which Lowden’s
wife served on the board), and its debt structure.

Santa Fe slid into financial straits. It ceased paying dividends on its pre-
ferred stock in 1997 and then its shares were delisted. Alexander determined
that Santa Fe was overleveraged, information that she shared with Wall Street
analysts and the company’s bondholders. As Lowden traveled around the
country to meet potential investors, the union would be outside the meeting
room distributing its own reports. Alexander held a conference call with
creditors, after which Lowden said that Santa Fe was “under siege”: “They go
to your bondholders and try to bring you to your knees.” Major investors,
even those unsympathetic to unions, credited HERE with providing valuable
intelligence. For her part, Alexander asserted a “commonality” between mi-
nority shareholders and workers: “Employees went four years without raises.
Investors haven’t gotten their dividends.” HERE sent letters to the company’s
shareholders outlining its case for replacing two board members with inde-
pendent candidates. Yet despite pulling out all the stops, the Santa Fe cam-
paign fizzled. In 2000, Santa Fe sold its Vegas casino to Station Casinos, which
immediately laid off all of Santa Fe’s former employees and refused to prom-
ise preferential rehiring.*

Station Casinos owned hotels that employed ten thousand nonunion em-
ployees. The children of Station’s founder controlled more than a third of the
company’s stock, and its CEQ, the founder’s son, held a million stock options
that were reissued and repriced several times. The Culinary Workers prepared
a detailed report that it sent to Station’s shareholders, alerting them of the
substantial hit to earnings that would occur when the unexpensed options
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were exercised, which, it said, would cause a wealth transfer from shareholders
to the family.

HERE submitted proposals to revoke power from the family and its friends
on the board: to get rid of the staggered board and supermajority voting provi-
sions and to rescind its poison pill. “Yes” votes on the submissions ranged from
25 to 33 percent, the highest being the pill’s rescission. At least a third of the
“No” votes came from the family. When HERE resubmitted the following year,
the vote increased to 47 percent in favor. But then, in 2007, the owners took
Station Casinos private, which eliminated shareholder activism as a strategy
and netted the family somewhere between $600 million and $1 billion. How-
ever, the deal saddled the company with massive debt. In 2009, with the na-
tion’s financial crisis in full swing, Station declared bankruptcy. HERE pub-
lished a report claiming that the buyout had ruined the company. It urged
creditors and the bankruptcy court to force the family to pump its own money
back into the firm, and to stop fighting the union. The NLRB in 2010 issued a
127-count decision showing massive labor-law violations, the largest unfair-
labor-practice case it had ever dealt with. The union kept fighting Station,
drawing repeated attention to one of its largest creditors, Deutsche Bank. The
union’s luck turned in 2015 and in short order it organized five of the company’s
properties. The effort had taken years, as do many other corporate campaigns.
They require money and commitment.”’

San Francisco. With well over a hundred thousand employees, Marriott is
among the largest employers in the United States. The Marriott family still
owns part of the corporation. Over the years, Marriott has put a high priority
on remaining nonunion. For years it did not have a single collective bargaining
agreement at any of its US hotels. Despite staggering levels of on-the-job in-
juries among its housekeepers, Marriott offered skimpy health insurance.*®

In San Francisco, HERE had a militant local that represented workers at
many of the city’s large hotels. University of Texas law professor Julius Getman
said that by the mid-1990s, HERE had succeeded so well with card check as an
alternative to NLRB elections that “hotels began to approach the union, offer-
ing card-check recognition before the union even requested it.” But Marriott
balked. In 1980, when Marriott announced that it would build its first hotel in
downtown San Francisco, the union went to the company and secured a prom-
ise that Marriott would allow card-check recognition after the hotel was built.

When the hotel opened nine years later, Marriott reneged on its promise.
HERE filed a lawsuit in federal court. The union was a constant presence at
the hotel during the four years that the case was in the courts. Management
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lost on appeal, and the case went back to district court. As a new trial loomed,
the union and the company negotiated a consent decree including neutrality
and card check. Success for HERE came in 1996, after it received authorization
cards from the vast majority of the hotel’s nine hundred workers. At long last,
Marriott surrendered. One industry expert called it a groundbreaking settle-
ment. But the hotel’s general manager in San Francisco obliquely signaled his
intention to keep fighting when he said that the card check’s results failed to
indicate the employees’ “true desires.” After two years, HERE still did not have
a first contract. At this point, the union turned to financial tactics to raise the
heat on management.*

Marriott asked its shareholders in 1998 to approve the issuance of dual-class
shares, which the company said was necessary to facilitate future acquisitions.
Dual-class shares would give the Marriott family control in perpetuity. Al-
though some financial analysts were leery of the plan, the company did not
expect significant opposition. More than one-fifth of Marriott’s shares were
held by family members (the CEO was the founder’s son), and its other
owners were mutual funds that usually supported management. Walker, now
assigned to San Francisco, nevertheless saw an opportunity because dual-class
shares were one of the cookbook’s bugbears.*

Walker worked furiously to build opposition to Marriott’s proposal ahead
of the annual meeting. First, he sent faxes to the company’s 120 largest share-
holders. Then he turned for assistance to the AFL-CIO’s new Office of In-
vestment. The AFL-CIO alerted a thousand Taft-Hartley managers and
made the Marriott proposal a Key Vote for the 1998 proxy season. Walker
also contacted CII, which spread the word through its weekly newsletter.
There were several remaining nuts to crack. Walker telephoned prominent
journalists at media outlets like the Wall Street Journal and Newsweek, sent
letters to those who owned at least a thousand shares, set up a website, and
paid a proxy solicitor to mail the union’s counterproposal to all shareholders.
Walker and Marriott met separately with the three main mutual-fund
owners—Putnam, Fidelity, and State Street—and also with ISS, the proxy
advisor. Later, ISS recommended against Marriott’s plan. The dual-class pro-
posal received 47 percent of the vote, a loss for the Marriott family and a
major victory for HERE.?!

Yet humbling the company in front of its shareholders did not lead to a
contract in San Francisco, the same problem Walker had faced in Las Vegas.
What followed was four more years of traditional tactics: a huge demonstra-
tion with 150 arrests; weekly protests and picketing in front of the hotel as well
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at other Marriott locations; a two-day strike; and a call by San Francisco’s
labor-friendly mayor, Willie Brown, for a worldwide boycott of the chain. In
2000, the NLRB alleged that Marriott had committed more than eighty viola-
tions of labor law.

Religious leaders were deeply involved. After the NLRB ruling, they con-
vened an ecumenical forum about the dispute, held at San Francisco’s largest
church. Sensing an opportunity, HERE began reaching out to faith-based in-
vestors who were concerned with human rights violations in Myanmar, where
Marriott had operations. HERE prepared a proposal for the 2002 shareholders’
meeting demanding that Marriott adopt a human rights policy modeled on
the ILO’s core principles, which included the right to organize and to bargain.
The proposal was cast as a response to Marriott operations in Myanmar, but
it would also apply in San Francisco. (Human Rights Watch had earlier issued
areport charging that the hotel’s San Francisco policies were a violation of the
ILO guidelines.) Again, HERE lined up support from ISS and CalPERS, along
with its backing from social and faith-based investors. What finally tipped the
balance was the destruction of the World Trade Center. In its aftermath, Bill
Marriott and John Wilhelm met for the first time and jointly lobbied Congress
to help save jobs in the nation’s hospitality industry. Wilhelm and Marriott
formed a pragmatic relationship that, according to Wilhelm, cleared the way
for a four-year contract in San Francisco, signed a year after 9/11. Thus culmi-
nated a twenty-two-year struggle that demonstrated what a determined cor-
poration was capable of achieving even in a labor town like San Francisco. It
also showed that corporate campaigns, including financial tactics, had the
capability of wearing an employer down.*?

Bargaining

Financial activism related to collective bargaining was less prevalent. One
union that tried it was the Steelworkers, who were in tattered condition due
to numerous steel mill closures and the shift to nonunion mini mills. Despite
multiple rounds of deep wage cuts and layoffs, the union had lost about half
of its members. Strikes and other industrial actions had had no effect. The
union turned to ESOPs, which at first looked like a promising option for sav-
ing jobs, but they failed to stop the downslide.

The Steelworkers represented workers at Ravenswood Aluminum in West
Virginia. During a dispute in 1991, the company locked out 1,500 union mem-
bers. Then it hired replacement workers and refused to bargain. Ravenswood’s
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finances and ownership were shrouded in mystery. Intensive research by the
Steelworkers, with assistance from the AFL-CIO’s Joe Uehlein and others,
traced Ravenswood’s ownership back to a bank in Amsterdam and ultimately
to Marc Rich, the fugitive financier then hiding in Switzerland. With help
from global unions in Geneva, the Steelworkers reached out to friendly Swiss
unions, who introduced the union to the mayor of the town where Rich was
living and to Dutch unions who arranged a meeting with Rich’s bank in the
Netherlands. The Swiss mayor testified against Rich at a West Virginia State
Senate hearing in 1992. Eventually, the Steelworkers concluded that Rich had
set up his businesses in a way that left him “impervious” to direct financial
pressure. The union tried indirect methods, like leafletting at a gathering of
global metals traders. Staying out of the limelight meant a lot to Rich, who
ordered his managers to lift the twenty-month lockout. As part of their agree-
ment with Ravenswood, the Steelworkers promised to cease all public criti-
cism of the industrialist, something that more militant trade unionists found
appalling.®®

Less publicized but similar events unfolded at Bayou Steel, one of the few
mini-mill steel producers then under a collective bargaining agreement. When
the company refused to bargain with the Steelworkers over its intention to
contract out production to other firms, Bayou’s union members walked off
their jobs. The strike, which began in 1993, went on for nearly three years, dur-
ing which Bayou Steel hired replacements. Concerned about never getting
their jobs back, around 30 percent of the workers crossed the picket line. Fac-
ing an intransigent employer, the Steelworkers brought in the same team of
financial experts who had worked on Ravenswood.

Three months after the walkout began, the union tried to enter Bayou’s
investor meeting in New York but was refused. Outside the room, it distrib-
uted reports to investors and analysts detailing the company’s environmental
and safety liabilities. Bayou canceled its 1994 annual meeting, following which
the Steelworkers filed a lawsuit asking Delaware’s Chancery Court to require
Bayou to give the union a list of its shareholders. The Steelworkers had in-
tended to submit resolutions critical of Bayou’s board composition and the
longevity of its directors. A year later Bayou filed a RICO (Racketeer Influ-
enced and Corrupt Organizations) lawsuit, charging the Steelworkers as well
as the AFL-CIO with securities fraud, extortion, and other actions. RICO
lawsuits, originally intended to fight organized crime, gave Bayou Steel the
opportunity to subpoena internal documents belonging to the Steelworkers
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and carried the risk of major financial damage should the union lose the case.
The Steelworkers capitulated. Although Bayou signed a six-year contract in
1996, it rehired only 40 percent of the strikers.>*

Labor’s Cookbook

Taft-Hartleys often failed to vote their proxies. For Robert Monks, this was
an abdication of “citizenship rights held by owners.” Monks lobbied ex-
colleagues at the Department of Labor to do something about the problem.
In 1988, the department issued an advisory opinion known as the Avon Let-
ter and then a related document, the so-called Monks letter. They said that
proxy voting was a fiduciary responsibility and demanded guidelines to in-
form that vote.>

The AFL-CIO’s Pension Investment Committee, chaired by John T. Joyce
of the Bricklayers Union, released model proxy guidelines in 1991. The guide-
lines were intended for Taft-Hartley trustees, those who voted their proxies,
and proxy advisors like ISS. They have been revised several times since then,
although the core remains the same. The guidelines drew heavily from the
cookbook, the gold standard of engagement. But they included items missing
from the cookbook, such as a recommendation that executives be rewarded if
their company invested in employees and provided a supportive work environ-
ment. This was followed by a proviso that proposals related to the recommen-
dation should be reviewed “to ensure that they are in the shareholders’ best
interests and do not unduly interfere with the company’s operation.” It was an
odd stipulation coming from a labor organization but reflected fiduciary
constraints.

What made the cookbook tolerable for unions was its premise that execu-
tives could not be trusted, a good fit to the labor movement’s gut instincts. Since
the late nineteenth century, American employers were more aggressively anti-
union than their European counterparts, an attitude that brought forth an
equally aggressive anti-management strain in the American labor movement.
There was an interlude during the decades of managerialism. When union
power began to wane in the 1970s, so did corporate tolerance of what labor had
wrought: job security, pension benefits, and steady pay increases. For union
pension funds and for unions, “imperial executives” were to blame for what had
been lost. This was the place from which Patterson’s passion emerged, and also
Rich Trumka’s, who in 1995 had become the AFL-CIO’s secretary-treasurer.
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“What’s driving it for labor,” said one observer, “is a fundamental philosophical
belief that management has a sinister reason for wanting to have classified

boards and poison pills, which is to cover their own asses.”*

Long Term

Nearly every page of every version of the guidelines contained the phrase
“long term,” sometimes several times on the same page, defined as a com-
pany’s return on equity (ROE) over a three- to five-year period as compared
to peers and to the broader market. Proposals were to be judged or justified
by their long-term impact. The US Labor and Treasury Departments had said
in 1989 that private pension plans did not have a fiduciary responsibility to
vote in favor of takeover bids offering the greatest short-term returns. In a
takeover situation, an outside offer could be rejected if, by disrupting corpo-
rate stability and continuity, it hurt the corporation’s long-term interests.
Proposals to declassify boards and to promote directorial independence, said
the guidelines, “while generally desirable, had to be weighed against any ten-
dency of these practices to induce myopic business decisions.” The language
was incorporated into the AFL-CIO’s guidelines.

Later on, union investors offered their own ideas to encourage long-term
thinking: tying up stock-based pay for at least five years after the recipient left
the company, setting a minimum ownership period of at least six months until
a shareholder would be allowed to vote, and limiting proxy access to those
who'd held shares for several years. Along-term horizon for business decisions
was a deterrent to bust-up takeovers and to hedge funds, as well as a good fit
to the long-term liabilities of pension funds. It also undergirded worker train-
ing investments and the stability of jobs and wages.*”

The emphasis on “long term” was an encouragement to other institutional
investors. They were more likely to exercise voice—to become activists in
search of cookbook-style governance changes—if they retained shares for at
least several years, or so it was hoped. While professing their lengthy time
horizons, public pension funds often failed to walk their talk. They actively
traded a portion of their equities, around half between 1990 and 2013, with
holding durations averaging around a year. A portfolio manager quipped that
“Pension trustees can seem concerned about the long-term performance of
their funds in one room and then they seem overly concerned about the short-

term performance in the next office over.”*®
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Accountability

Globalization was on many minds during the 1990s. United Nation’s Secretary-
General, Kofi Annan, wanted the UN to play a larger role in steering globaliza-
tion in sustainable and socially responsible directions. In 2000, the UN created
two new organizations to realize Annan’s vision: The Global Compact for
corporations and the Principles for Responsible Investment (PRI) for inves-
tors and asset managers. They asked signatories to pledge adherence to envi-
ronmental, social, and governance (ESG) standards. The assumption was that
having companies publicly endorse the UN’s standards and report on compli-
ance would lead to accountability. The social measures included the ILO’s
Labour Standards, while the tenets of corporate governance drew on the cook-
book, with an emphasis on corporate boards. The PRI occasionally would
prove helpful to labor’s financial turn.

The AFL-CIO’s guidelines were filled with calls for corporate account-
ability. But it was unclear precisely what this meant. Bill Patterson and Ron
Blackwell, who would become the AFL-CIO’s chief economist, drew a dis-
tinction between corporate social responsibility (CSR) and what they called
“corporate social accountability.” In their view, the problem with CSR—as
with the UN’s orientation—was its lack of enforcement mechanisms. With-
out them, CSR was little more than an appeal to the corporate conscience.
Blackwell cited the food company, Chiquita Brands, which repeatedly had
been accused of exploiting workers and suppressing unions in Latin America.
Chiquita was the first American signatory to the Global Compact. For Black-
well, the solution was clear: collective bargaining, which he said was “the
most important source of power in holding corporations accountable.”*”

Damon Silvers and Michael Garland, also at the AFL-CIO, were more in-
clined to the UN’s approach, but they added a caveat. The ideal of disinter-
ested, independent directors was flawed, they said, because directors, like
executives, were poorly monitored. The best approach was to implement “real
structures of accountability to shareholders,” such as proxy access, which
would permit long-term shareholders to nominate directors. They admitted
that this solution was imperfect because “efforts to ensure managerial account-
ability to shareholders may appear to favor shareholder dominance.” And
therein lay the rub.*

Keeping a check on boards and CEOs via long-term owners was problem-
atic because owners, too, lacked accountability. And collective bargaining was
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a theoretical desideratum, absent from most US corporations. Who, then,
would ensure accountability and to whom would they be accountable? It was
a conundrum that lay at the heart of the AFL-CIO’s guidelines.

Socially Responsible Investing

A different route to accountability was socially responsible investing (SRI)
through mutual funds and ETFs that invest in companies that meet ESG stan-
dards. Some funds screen out firms with low ESG scores; others seek those
with high scores. There also are funds that avoid entire industries, such as to-
bacco, guns, and gambling. Ron Blackwell’s view of SRI predictably was jaun-
diced: It “makes people feel good about themselves and allows them to exer-
cise their conscientious feelings. That’s good but it doesn’t change those
companies’ behavior because there’s no accountability” Accountability might
come if a refusal to purchase a company’s stock drove down its price, but in
reality the relatively small size of the SRI sector as compared to the rest of the
market left companies impervious. Blackwell added that there were issues that
ESG principles couldn’t address: “If I was going to screen on the basis of com-
panies that didn’t overpay their CEOs, I'd have trouble getting a diversified
portfolio.” Nevertheless, union investors regularly partnered with SRI mutual
funds and SRI asset managers.*!

Sunlight’s Many Uses
Mutual Funds

The mutual fund industry was a roadblock to labor’s activism. The industry
had ballooned in size with the advent of IRAs and 401(k)s. By the end of 2007,
it held a quarter of all US corporate equities. Dominating the industry were a
few behemoths like Fidelity Investments and the Vanguard Group. Fidelity
was the largest shareholder in one of every ten US corporations, and its stakes
sometimes amounted to 10 percent or more of their shares.

Mutual funds did not have to disclose how they voted their proxies. It was
an open secret that the funds routinely voted with management because they
didn’t want to compromise their lucrative business of managing corporate
benefit plans. A quarter of Fidelity’s revenue in 2001 came from benefits ad-
ministration: direct fees (paid by the client company) and indirect fees (paid
by the employees who invested in Fidelity mutual funds). None of the fund
families wanted to bite the hands of the corporate customers who fed them.
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Mutual funds were the most passive of passive investors. The late John
Bogle, the founder of Vanguard, said that not a single mutual fund had ever
sponsored a shareholder proposal opposed by management. Publicly the
funds said nothing about corporate governance—neither shareholder rights
nor boards nor executive pay—despite the common belief that those issues
affected the value of customers’ holdings. University of Michigan business
professors Gerald Davis and E. Han Kim found that CalPERS always voted
forindependent board chairs and to permit shareholder votes on golden para-
chutes. Fidelity never did.**

As unions became active owners, they put mutual funds in their sights. The
goal was to undermine the funds’ reflexive support for management. Steelwork-
ers president Leo Gerard told a gathering of pension fund activists in 1996,
“We’ve got to rip the veil of secrecy off [from mutual funds] and start telling
people what’s going on.” Come the summer of 2000, the AFL-CIO, the Team-
sters, the Consumer Federation of America, and several others sent letters to
the SEC seeking disclosure requirements for proxy votes by mutual funds.
“Transparency, accountability, and full disclosure must be the watchwords,”
intoned Trumka. The major fund companies, including Fidelity, said there was
no need for disclosure because their customers didn’t care how they voted.*

The 2002 Sarbanes-Oxley Act, a response to Enron and other instances of
executive malfeasance, contained provisions for enhanced financial disclosure
and controls. Harvey Pitt, then the SEC chair, believed it was consistent with
SOX to ask mutual funds to report their proxy votes. Another factor weighing
on Pitt was the SEC’s investigation of late trading by twenty-five big mutual
funds to benefit their hedge fund clients. (New York Attorney General Eliot
Spitzer conducted a separate inquiry.) After the SEC released for comment a
draft of its disclosure plan, activists mounted a full-court press to sway the final
vote. In the lead was labor—chiefly the AFL-CIO and AFSCME—followed
by social investors and state and local plans. The AFL-CIO “flooded” the SEC
with a record eight thousand letters. As the comment period neared an end,
the AFL-CIO arranged demonstrations in front of Fidelity’s headquarters and
its retail sites in nineteen cities. At a location in Washington, DC, a leader
asked the crowd, “Why is Fidelity fighting against corporate reform?” The
crowd answered in a chant, “Rich and rude, we don’t like your attitude.”**

At the time, the labor movement was furious with Fidelity for supporting
management at the Stanley Corporation, a venerable hardware manufacturer
headquartered in New Britain, Connecticut. Stanley had been transferring
production from the United States to Mexico and China, laying off skilled
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union members. In 2002, it even announced a plan to reincorporate in Ber-
muda. Shareholders were told that this would save the company $30 million.
The AFL-CIO asked institutional investors to oppose the move—and had sup-
port from CalPERS—but a majority of shareholders approved it. Bill Patterson’s
office analyzed the proxy votes and, with information from an insider, realized
that the only way management could have won was with support from Fidelity,
amajor investor. The AFL-CIO challenged Fidelity to report how it voted, but
it refused. Later there was a rally in front of Boston’s Faneuil Hall protesting
Fidelity’s secrecy, with a group of Stanley workers up from New Britain among
the crowd. Patterson informed the protestors, “Fidelity is at the center of all
these governance failures.” Stanley later withdrew its relocation plan.**

Other Republicans besides Pitt favored a change. Michael Oxley, chair of
the House Financial Services Committee, said that a disclosure rule would
“continue our efforts to restore confidence” in America’s financial institutions.
The shoe dropped in 2003 when the SEC voted in favor of having mutual funds
report their votes. Richard Trumka savored the moment: “I sat across the table
with one of their heads and he vowed to go to hell and die before they’d ever
change the way they do business. “We’ll never tell you how we vote.’ I said,
‘that’s interesting. Never is a long time. Four days later the SEC issued the
order. They had a vested interest in keeping the system the way it was, you
know, rigged.”46

Mutual funds were back in the news when the Bush administration re-
leased a plan to replace part of Social Security with individual, self-managed
accounts. Even if only § percent was diverted, asset managers stood to earn
nearly $1 trillion in fees over time. Leading the campaign for partial privatiza-
tion was the Alliance for Worker Retirement Security, which was created
expressly for the purpose of privatizing Social Security. Led by mutual fund
companies, the Alliance included other financial corporations, the National
Association of Manufacturers, and the Business Roundtable. Several unions
sent letters to the mutual fund companies demanding that they reveal any
donations they’d made to the Alliance. Pickets went up outside the offices of
Charles Schwab, State Street Corporation, and Wachovia Bank, who were
known to be contributors.*’

Mutual funds reverted to their old patterns after the publicity died down.
A 2016 study found that business ties still influenced their proxy votes. The
effect was strongest when shareholder proposals passed or failed by narrow
margins, meaning that the funds were throwing their weight around to aid
management. The larger fund families—Capital Group, Fidelity, and
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Vanguard—voted with management against disclosure of political donations
on three of every four proposals.*®

Political Spending

Corporations spend a lot to ensure that their interests are represented in poli-
tics. There is a long-standing concern that corporate political spending crowds
out less affluent voices, including the labor movement’s.

Modern campaign reform began with the Federal Election Campaign Act
(1971) that sought to regulate federal election spending. From the start, groups
like Common Cause and Congress Watch, a Nader organization, saw the act
as full of loopholes. After years of seeking to re-regulate campaign spending,
Congress passed the Bipartisan Campaign Reform Act of 2002, known as
McCain-Feingold, which barred corporations from contributing to political
parties. However, they still could donate to independent political committees
known as “5277s.” Some political expenditures are reported to the government,
but the data are scattered in filings with the Federal Elections Commission,
tax reports, and state agencies. None of it is standardized, and few companies
provide user-friendly information to shareholders.

Industry associations, however, are allowed to contribute to candidates,
political parties, and political action committees (PACs)—all without disclo-
sure. The associations run the gamut from the Business Roundtable and the
US Chamber of Commerce at the top to trade associations for nearly every
industry imaginable, among the largest being the American Hospital Associa-
tion, American Petroleum Institute, the National Retail Federation, and the
Securities Industry & Financial Market Association. Corporations are not
obliged to tell shareholders how these organizations are spending their con-
tributions. The Supreme Court’s landmark decision in 2010, Citizens United,
removed limits on corporate spending during elections, setting off a national
debate about corporate power in a democratic polity.*’

The craw in labor’s throat was the uneven playing field. Unlike corpora-
tions, unions are subject to broad disclosure rules, including annual reports
detailing their political spending. Following a 1977 Supreme Court ruling,
members of public employee unions were permitted to opt out from paying
the portion of their union dues spent on political causes they did not sup-
port, and a 1988 ruling applied the same logic to private-sector union dues.
With their political power constrained, unions sought to do the same to

corporations.50
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In the wake of McCain-Feingold, a search began for more disclosure than
required by the law. The Center for Political Accountability (CPA), a small
nonprofit, coordinated many of the early efforts, writing a model proposal
demanding transparency and regular reports to shareholders about a firm’s
political activities. Labor, social, and faith-based investors began to file ver-
sions of the CPA proposal. Among the earliest were the Adrian Dominican
Sisters, the Sisters of Mercy—Detroit, Green Century Capital, and SEIU, who
all withdrew their CPA-style proposals after negotiating disclosure agreements
in 2004 at five big corporations.®'

Of particular concern to labor was the American Legislative Exchange
Council (ALEC), alibertarian, pro-business organization that develops model
legislation for states and localities. Over the years, conservative state legislators
have submitted hundreds of bills written by the council. Because of ALEC’s
objections to environmental regulation and its support for oil and coal, it re-
ceives donations from oil and mining companies, as well as electrical utilities.
Its deregulatory and tort reform advocacy attracts companies in healthcare
and manufacturing. ALEC’s anti-union mission is reflected in model legisla-
tion favoring right-to-work laws, hamstrings on government unions, and an
end to defined-benefit pension plans for government employees.

In the 1990s, ALEC—and other libertarian groups like Americans for Pros-
perity and Americans for Tax Reform—began calling on state and local gov-
ernments to convert pensions from DB plans to DC accounts. Doing so would
reduce unfunded pension liabilities and the need to raise taxes. The groups,
along with conservative academic economists, issued dire and overstated
warnings about a coming fiscal disaster caused by the liabilities. Libertarians
favored the DC approach because it involved individual—rather than
collective—savings and was controlled by individuals rather than “bureau-
crats.” They also hoped that the effort would limit shareholder activism and
weaken unions in the public sector.

ALEC’s campaign led to some early successes. Two states got rid of their
DB plans while thirteen others added supplemental DC accounts, some of
them mandatory. Politics, not economics, was the best predictor of these
changes. They most often occurred in “trifecta” Republican states, places
where the GOP occupied the state house and controlled the legislature. After
Republicans swept local governments in the 2010 elections, the number of
Republican trifecta states increased and with that came new mandatory DC
accounts for public employees.>>
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ALEC operated in obscurity for years and firms did not report their dona-
tions to it. The curtain was drawn back in 2011, when the council recommended
a Florida-style “stand-your-ground” gun law in reaction to the shooting of
Trayvon Martin, an unarmed black teenager. The National Rifle Association,
one of ALEC’s founders, favored the law. Communities of color were outraged,
more so when they learned of ALEC’s activities on behalf of voter ID laws. The
revelations energized a movement to force business to be more forthcoming
about its political spending.

In the background was a Republican Party loath to inhibit the flow of con-
tributions from business to GOP causes and candidates. Then came Citizens
United. The Supreme Court unwound parts of McCain-Feingold related to
corporate political activity, holding it unconstitutional to prevent companies
from spending on elections. The decision recommended private orderings:
shareholders, not regulators, should be the ones to determine whether politi-
cal contributions advanced their interests, and they had the option of remov-
ing directors of companies whose spending decisions they opposed. Five years
after Citizens United, the discrepancy between the financial resources available
to labor and business had grown huge. During the 2015-16 election cycle, busi-
ness outspent labor by a ratio of 16 to 1. The same was true of lobbying. As
reported by the New York Times, “All of the nation’s unions, taken together,
spend about $48 million a year for lobbying in Washington, while corporate
America spends $3 billion”

Facing strong headwinds in Washington, unions shifted to private order-
ings instead. Between 2004 and 2012, there were 541 political-spending pro-
posals related to disclosure of lobbying activity and contributions to industry
associations and groups like ALEC. Most were withdrawn; when that hap-
pened, half the companies subsequently made a change. After Citizens United,
the pace picked up. AFSCME and Walden Asset Management drew together
forty investors who then filed and co-filed resolutions demanding disclosure.
Included in the coalition were the New York City and State pension plans, the
AFL-CIO, Change to Win, and dozens of faith-based and social investors.*?

Universal disclosure would have to come through the SEC. From its incep-
tion, the Center for Political Accountability had petitioned the agency to regu-
late corporate political spending. CPA sent a letter to SEC chair William Don-
aldson in 2004 signed by a dozen state treasurers in charge of their state’s
pension plans. It asked Donaldson “to let the sun shine on corporate contribu-
tions, so that the tens of millions of shareholders in America’s public companies

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

84 CHAPTER 3

can know how their money is being used in the nation’s political life.” On the
heels of Citizens United, there was another run at the SEC.5*

Mary Jo White, who took over the SEC in 2013, was in the hot seat, grilled
about the issue by Republicans, executives, and industry associations on the
one hand and Democrats and shareholder activists on the other. Worried that
the SEC might lean the wrong way, House Republicans offered bills making it
illegal for the agency to issue political disclosure rules. A representative of
Americans for Prosperity—an advocacy group funded by the Koch
family—ominously commented about White, “We're keeping an eye on her.”
The Democrats prepared pro-disclosure legislation, while the White House
floated the idea of disclosure rules for federal contractors.

The Wall Street Journal’s editorial page called the disclosure campaign an
attempt by “unions, left-wing activists, and their factotums . . . to vilify com-
panies that disagree with them.” On the other side, the New York Times said
that changes were necessary “to protect democracy from the flood of money
unleashed by the Citizens United decision.” At the end of 2013, White an-
nounced that she was removing the issue from the SEC’s agenda, blaming a
heavy workload related to Dodd-Frank.

The move forced transparency proponents back into the realm of private
orderings. Each year between 2014 and 2017 saw an average of sixty political
disclosure proposals filed by social investors, and pension plans, especially
from New York City and State. The effort yielded half-full, half-empty re-
sults. By 2017, 9o percent of the S&P so00 had policies addressing their elec-
tion contributions. But half had no board oversight, and only 12 percent
reported their federal lobbying expenditures. Few revealed spending at the
state and local levels or names of lobbying organizations to which they con-
tributed. Lucian A. Bebchuk and Robert J. Jackson, Jr. observed that “the
quality of the information that large public companies have so far provided
to investors through voluntary disclosure policies is generally low. Many of
these disclosures make it difficult to ascertain the actual amount of corpo-
rate funds spent on a particular political issue as well as the recipients of
those funds.”>*

The twinned campaigns for disclosure—of mutual-fund proxy voting and
corporate political spending—reinforced each other, scored some successes,
and modestly changed the balance of power in politics and corporate gover-
nance. The disclosure norm went back to Brandeis, traveled along the century’s
chain of liberal reckoning with corporations and democracy, and finally found
its way into progressive shareholder activism.
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Pushback

Attempts to shed light on corporate political activities were not well received
by the business associations whose bread and butter was lobbying. In 2007,
the US Chamber of Commerce sent letters to the heads of the SEC and the
Treasury Department, as well as to the Department of Labor, charging that
union pension plans were violating ERISA’s provisions on fiduciary responsibil-
ity. The SEC and the Treasury did not reply. The Labor Department wrote to
the Chamber, affirming that it was unlawful to use pension fund assets to pro-
mote union organizing, collective bargaining, or “myriad public policy prefer-
ences” if doing so sacrificed investment returns. The department released two
interpretive bulletins addressing the same issues. Neither the letter nor the bul-
letins broke fresh ground; they were written to assuage the Chamber.>

The issue might have rested there had not Eugene Scalia, former solicitor
for the Labor Department and son of the late Supreme Court Justice, pub-
lished an opinion piece in the Wall Street Journal discussing issues raised by
the Chamber. He singled out a “reported union plan” to encourage shareholder
proposals seeking disclosure of contributions to organizations opposed to
national health insurance. Scalia urged his former colleagues at the Labor De-
partment to “conduct investigations and bring federal court actions when pen-
sion assets are misused” on activities inimical to their fiduciary responsibili-
ties.>” Scalia cited the recently completed dissertation of a University of
Chicago graduate student that purported to show that union pension funds
“systematically exercise their proxies to support labor objectives rather than
simply to increase shareholder value.”s®

The Chamber next financed a report analyzing ten companies that had re-
ceived political disclosure proposals from shareholders. The report concluded
that there was “little to no evidence of measurable improvements” in the stock
market or operating performance as a result of the proposals. The Chamber
released a related study singling out proposals from union plans. After reading
it, Representative Pete Sessions (R-TX) said that “Americans don’t see all the
angles unions are going after.” Union investors, he claimed, were “interested in
flipping the free enterprise system.” Sniping at labor’s shareholder pursuits also
came from libertarian organizations like the Manhattan Institute and the
Competitive Enterprise Institute.>

Researchers have found that labor’s shareholder activism bears little similar-
ity to the picture painted by libertarian and anti-union advocates. Shareholders
give strong support to many of the proposals from union funds, including on
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the issue of political transparency. So do proxy advisors like ISS and Glass
Lewis, who said that they would generally recommend a vote in favor of po-
litical disclosure. According to economist Andrew Prevost, although labor’s
activism “may be undertaken on behalf of the union’s constituents, the mar-
ket’s assessment is that the benefits of activism more than offset the costs for

majority-supported proposals at unionized targets.”*®

Labor’s financial turn followed the change to which John Pound had alluded:
the unleashing of shareholder power. Union investors grew more sophisticated
and successful over time, despite numerous difficulties. The Manhattan Insti-
tute complained that nearly all shareholder resolutions not filed by individuals
were coming from unions and investors with a social, religious, or public
policy purpose. To which The Economist retorted, “But so what? Activists pre-
vail only when they persuade a majority of shareholders that their ideas will

make money.®*
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Breaking Barriers, Building Bridges

UNION-INFLUENCED PENSION PLANS had the will but not always the way
to become shareholder activists. A big problem was the SEC, which historically
was a brake on their efforts. Multiemployer plans had additional problems.
Many were small and lacking expertise. After John Sweeney became AFL-CIO
president, he put in place an infrastructure to encourage their activism. Union
investors also reached out to players in the investing world—the big public
plans, CII, and proxy advisors such as ISS.

Problems at the SEC

The SEC’s proxy voting rules had for years been “stacked in management’s
favor,” this according to Dale Hanson of CalPERS. But in 1989, CalPERS
took the lead in challenging the agency, offering nearly fifty separate propos-
als to loosen up proxy rules. The Business Roundtable was adamant in its
opposition and sent letters to the SEC and testified in Congress against the
proposals, fearing a tidal wave of shareholder activism would challenge
management’s discretion. According to Bruce Atwater, CEO of General
Mills and a Roundtable officer, “No one has said it point-blank, but a ques-
tion that could come up is, “‘What makes you think you know so much about
our business?””!

Instead of reflexively backing management, the SEC’s chairman, Richard C.
Breeden, a Republican appointee, surprised many by calling for a “shareholder
bill of rights.” Breeden accepted the argument made by Reagan-era economists
that shareholder primacy would help revitalize American industry and do so
without government interference. He rejected The Roundtable’s claims that
changing the agency’s proxy policies would hurt corporations: “I think we
have a hyperactive imagination at work here.”

87
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The SEC amended the rules in 1992. Investors were now allowed to discuss
such topics as their target lists, which the SEC had previously forbade. By
coordinating their votes, large pension funds and their allies could become a
type of blockholder. Investors were given permission to broadcast their views
and strategies openly. In the past, the SEC’s staff had vetted shareholder com-
munications “like a bunch of Russian censors,” said John Pound. Now, open
statements became the norm. CalPERS began issuing its focus lists right after
the new rules came out.’

Active owners still faced an obstacle—the SEC’s ordinary business exclu-
sion (OBE) rule, which permitted companies to omit from the proxy any pro-
posal pertaining to routine business decisions. The rule, which went back to
1954, a time when management was fending off investor incursions, assumed
that there existed a sphere of management decision-making in which share-
holders should not interfere. The SEC’s staff was empowered to decide what
tell within OBE limitations. The terrain was broad: Shareholders usually were
forbidden from offering proposals touching on social and political issues, the
workplace, and, at one time, now-standard topics such as executive pay.*

The Business Exclusion Rule

Because OBE judgments are made on a case-by-case basis and because of po-
litical considerations—SEC commissioners are partisan—the SEC’s OBE rul-
ings have zigged and zagged over the years. The courts chastised the SEC in
1970 for allowing Dow Chemical to remove from its proxy a proposal to cease
the manufacture of napalm. Sounding like Ralph Nader, the courts said that
shareholder activism was “corporate democracy” in action and that sharehold-
ers had a right and duty “to control the important decisions which affect them
as owners of the corporation.” After that, the SEC permitted shareholder resolu-
tions on human rights, South Africa, and Northern Ireland, to name a few.®

For the SEC, executive pay lay within the boundaries of ordinary business
and was therefore off limits to shareholders. Among those annoyed by this was
Senator Carl Levin, a liberal from Michigan, who berated the agency in 1991
for leaving shareholders “without recourse to challenge spectacular pay in-
creases for dismal or even mediocre performance.” Levin introduced the Cor-
porate Pay Responsibility Act, which would require the SEC to allow pay-
related proposals, this when executive excess was in the news. Breeden
couldn’t ignore Congress so, in February 1992, the agency sanctioned what
Levin’s act sought.®
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Also contentious were so-called social proposals. In 1982, the SEC restricted
them, this after President Reagan appointed new commissioners, including
John Shad. Proposals related to the workplace were permissible but required
to have an underlying public policy concern, like equal employment oppor-
tunity (EEO) or occupational safety. Confusingly, however, the agency
changed its stance ten years later, this time in a more restrictive direction, and
limited social proposals. Invoking the business-exclusion rule, it disallowed a
demand from ACTWU and faith-based investors that Walmart produce a re-
portonits EEO practices. In response, ACTWU’s Michael Zucker blasted the
SEC for “a Reagan-Bush approach to regulation.” The second decision involved
Cracker Barrel Old Country Store, a Tennessee-based restaurant chain that
had been charged with discriminatory policies against gays and lesbians. Cit-
ing the exclusion rule, the SEC permitted Cracker Barrel to omit a shareholder
proposal demanding that the company include sexual orientation in its anti-
discrimination policy. NYCERS, which was the resolution’s lead sponsor, also
filed a lawsuit to overturn the SEC’s decision. Although NYCERS won the first
round, it lost on appeal.”

Amid continuing controversy, the SEC offered a new rule in 1997 that
would overturn Cracker Barrel but broaden the OBE in other areas. Share-
holder activists—from ICCR, public pension plans, and labor unions—were
incensed, as were some members of Congress. At this point, Harvey J. Gold-
schmid, a Democrat and law professor (and later to be SEC commissioner),
and Ira M. Millstein, a management attorney, convened a group of executives
and activists to develop an alternative. The SEC reversed course: Proposals
addressing significant social policy concerns would generally be permitted on
the proxy. It was a victory for those seeking corporate accountability.®

Building an Infrastructure

Unions had high hopes after Bill Clinton’s election in 1992. With Democrats
in control of Congress, it was an auspicious moment for labor law reform. But
Clinton and some congressional Democrats were reluctant to spend political
capital on the issue. Two years later, Republicans took control of the House
for the first time since 1954, thwarting labor’s legislative agenda.

Within the labor movement many believed that the AFL-CIO’s president,
Lane Kirkland, should resign. High on the bill of particulars was Kirkland’s
failure to make organizing a priority for the federation; only with a larger labor
movement, said John Sweeney, SEIU’s president, would unions again be a
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potent force. Kirkland eventually agreed to leave but named as his heir appar-
ent Tom Donahue, viewed as little better than Kirkland. Those seeking an
assertive, growth-oriented replacement for Kirkland put their hopes in Swee-
ney, whose platform, “America Needs a Raise,” put inequality front and center.
It called for living wages and stepped-up organizing to “close the wage and
wealth gap and restore respect to workers.” Sweeney challenged the AFL-CIO’s
affiliated unions to pour money into organizing, calling it a crusade, and was
elected federation president in 1995.”

It was difficult for the AFL-CIO to take the lead role in organizing. It’s a
federation of autonomous unions, each of which maintains sovereignty over
workers in its jurisdiction. Although the federation under George Meany and
Lane Kirkland provided resources to aid affiliates in their organizing attempts,
it walked a fine line. The situation began to change after Sweeney’s election. Set-
ting an example for its affiliates, the AFL-CIO raised spending on organizing—
from $2.5 million in 1995 to $30 million in 1997—about one-third of its total
budget. It beefed up the budget of its Training Institute to cover the cost of hiring
1,000 new organizers and set up a program called Union Summer to draw college
students into organizing. For the first time the AFL-CIO had an Organizing
Department, within which was the Center for Strategic Campaigns. The center
coordinated the corporate campaigns of affiliated unions. Adair Dammann, an
SEIU organizer in the healthcare industry, observed, “In the olden days there'd
never be this sort of support from the AFL. But my experience with Sweeney
and the new AFL is that they are deadly serious about organizing.”*°

Sweeney and Trumka had been enthusiasts of financial strategies since their
days as union presidents. They created three other units at headquarters that
were more closely related to the financial turn: the Department of Corporate
Affairs, the Center for Working Capital, and the Office of Investment, all in-
tended to promote and coordinate pension fund activism. To head Corporate
Affairs, Sweeney hired economist Ron Blackwell, someone who had cut his
teeth under ACTWU's Jack Sheinkman. He next brought on board Bill Pat-
terson and put him in charge of the Office of Investment. Like Blackwell, he
was an ACTWU veteran.'!

The Office of Investment

Bill Patterson immediately hired a staft of experts, prepared an update of the
AFL-CIO’s 1991 proxy-voting guidelines, and presented the revised guidelines
to two hundred Taft-Hartley trustees and union leaders. Patterson sought to
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“whip Taft-Hartley plans into a more solid voting bloc.” He also planned to
educate the public about runaway executive pay.'*

Patterson knew how to draw public attention and make executives squirm.
An example was Executive PayWatch, a website that he and Blackwell cre-
ated in 1997. It listed the compensation received by CEOs at each of the
nation’s four hundred largest public corporations. Visitors to the site could
calculate how many years it would take to earn their CEO’s annual compen-
sation. PayWatch had data on a CEO’s stock options and the directors who
had approved generous grants to underperforming executives. It allowed users
to send emails to corporate boards, pension and mutual fund managers, and
to Congress.

Executive PayWatch was extremely popular, receiving over four million hits
in its first year. For example, site visitors learned how many workers could be
supported on Jack Welch’s compensation of $40 million. The site also offered
“GREED! The Executive PayWatch Board Game,” which pitted a CEO with a
starting salary of $1 million against a worker making $30,000. Each roll of the
dice gave the CEO a chance for steadily larger raises and severance packages,
whereas a worker received small gains only once in a while. The PayWatch site
was meant to show that “we have spiraling inequality between the executive
suite and the shop room floor,” according to Brandon Rees of the Office of
Investment.'?

The shareholder submissions receiving the highest percentage of “yes”
votes during the 1990s were those opposing staggered boards and poison pills,
practices that deterred hostile takeovers. When unions offered proposals on
these topics, they obtained votes from institutional investors, on average more
than half. Once again, provenance did not matter. UNITE filed a poison-pill
rescission to persuade a retailing company to improve working conditions at
its foreign apparel suppliers; it received strong support from major investors.
According to one of them, “we usually look at the merits of the proposal rather
than the motives of the proponents.”**

For decades, companies had routinely ignored proposals receiving a major-
ity of votes. While with the Teamsters, Bill Patterson came up with a way
around the problem: Submit binding resolutions that would become part of a
company’s bylaws. The first attempt was at the Fleming Companies, which
owned supermarkets and transported food, and was a Teamsters employer and
organizing target. Fleming earlier had refused to take action after nearly two-
thirds of its shareholders voted in 1996 to remove a poison pill. The Teamsters
went to court and filed a request to change Fleming’s bylaws. After the union
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received a green light, Fleming caved. Although only a few issues are able to
meet the legal requirements for bylaw insertion, the tactic gives shareholders
a way around recalcitrant boards and executives. The Office of Investment
became a resource for union investors wanting to draft binding proposals. The
Hotel and Restaurant Employees sought a binding resolution in its dispute
with Harrah’s Entertainment, and the SEIU behaved similarly with Columbia/
HCA."S

The Office of Investment began to issue an annual Key Votes Survey, a list of
how asset managers had voted on proposals of concern to the union pension
plans whose money they invested. Most involved cookbook topics popular
with institutional investors: directorial independence, removing poison pills,
and eliminating other takeover barriers. They also included proposals with a
labor twist: tying CEO pay to a company’s layoft history; opposing the conver-
sion of a retirement plan from defined benefit to cash balance; asking compa-
nies to endorse universal healthcare; and disclosure of political contributions,
equal-employment records, and compliance with global labor and environ-
mental standards.*®

The AFL-CIO used the voting data to create a report card grading dozens
of asset managers. Many of the firms voted less than half of labor’s positions;
the figure was 20 percent in the case of ]. P. Morgan. Several firms voted against
all positions and received scores of zero. On the other side, there were asset
managers who supported most or all of the key votes. Those with low scores
were unhappy with the results, which they claimed were biased. There was a
great deal of money at stake for the firms investing pension assets, and a num-
ber of Taft-Hartleys dumped asset managers who continued to receive low
scores. Rich Trumka, who helped design the survey, said, “Those that have a
record of flunking will be ultimately flunked.”"”

The Office of Investment periodically stepped in to aid affiliates. In one of
the decade’s most bitter labor disputes, the strike between the Steelworkers
and Wheeling-Pittsburgh Steel, the union demanded a defined-benefit plan.
The two sides were locked in a war of attrition that the Steelworkers appeared
to be losing. Patterson went after the company’s main shareholder, Dewey
Square Investors, a subsidiary of the financial giant UAM. He threatened UAM
with the loss of union pension investments unless it changed its “anti-labor
position.” Said Trumka, “If this is your philosophy, you shouldn’t be managing
union money.” Dewey Square’s president persuaded Wheeling-Pitt to settle
with the union.'®
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Center for Working Capital

The Center for Working Capital (CWC) was responsible for public relations,
tactical planning, and education of trustees. It published the Investment Prod-
uct Review, which contained guidance for pension funds on worker-friendly
investment products in real estate and private equity. CWC launched a quar-
terly newsletter, Working Capital, with information on proxy matters, financial
markets, pension regulations, and investment options. According to the news-
letter, the center was developing “long-term investment strategies which de-
pend on partnerships among shareholders, employees, and communities.”
CWC convened a Capital Stewardship Forum attended by 150 asset managers,
where John Sweeney warned them to be more cognizant of the AFL-CIO’s
Key Votes or pension funds would desert them."®

CWC held regional forums that brought together trustees from union and
public plans, creating networks among people who often did not know each
other. It sponsored four trustee-training courses administered by the National
Labor College, which is affiliated with the AFL-CIO, with a curriculum cover-
ing fiduciary, pension, and securities law; corporate governance; and capital
stewardship. Trustees received practical instruction on filing proposals and
dealing with asset managers. The lessons on capital stewardship covered topics
like promoting good jobs with ETTs and strengthening pension rights through
legislation. The course also touched on how financial activism could help
organizing efforts. The goal was to offer much-needed information in one
place. As Ron Blackwell noted, “The culture of the financial industry is intimi-
dating. The trustees are spirited off to conferences in Hawaii or wherever there
is a golf course and the fear of God is put into them on their fiduciary respon-
sibility. On top of that, these trustees are workers. They don’t have the time to
become experts or the technical and legal support to question the investing
decisions. So we are providing that.”*

In addition, the CWC sought to raise the number of public-plan trustees
with union leadership experience. Early on, AFSCME and SEIU, with numer-
ous members working for state and local governments, had lobbied to increase
the number of seats designated for trustees elected by participants. SEIU
stated at its 2000 convention that “trustees are the union’s lead organizers in
the financial community and the voice for our members on Wall Street.” It is
estimated that, ten years later, a third of state and local pension assets were
held by plans with at least one elected trustee who had a union background.
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SEIU had three trustee-members on the CalPERS board. Support from state
and local plans was crucial to labor’s shareholder strategy. SEIU assigned one
staff member as a permanent liaison to every four large plans.

When SEIU and UNITE-HERE sought to strengthen the neutrality provi-
sions of the CalPERS responsible-contractor policy, several REITs warned
CalPERS that they would restrict its participation in future offerings if it took
an aggressive stance on contractor behavior. At this point, SEIU brought a
group of janitors to a CalPERS board meeting to tell their personal stories. As
one observer commented, “It’s extremely embarrassing when the trustees are
hearing this. They have to say ‘this is outrageous’ and they truly are disgusted
by it. They look over at the staff and say, ‘How could you guys have fucked up
like this and let us be embarrassed? Then the staff goes, ‘we don’t want to have
that happen again. Let’s figure out if we can make these property managers let
the union in.”?!

Those critical of labor’s activism groused that trustees belonging to unions
had dual loyalties that tested the limits of their fiduciary duties. However, the
evidence is not consistent with the claim. Having union members on pension
fund boards is associated with better portfolio performance. Member-trustees
care about pension fund performance because their own retirements are at
stake. Economist Joel Harper found that “member-elected trustees are more
focused on a stable, sustainable plan to provide future benefits as opposed to
chasing higher returns through a riskier asset allocation.” A different measure,
the financial health of a state’s pension funds, is positively associated with
within-state union density.**

Occasional clashes occurred when different unions backed opposite can-
didates for the same board, but there was also cooperation. For example, SEIU
and AFSCME worked together to get an AFSCME member, a librarian,
elected by her co-workers to be a trustee of Ohio’s $65 billion pension fund.
She gave labor a 5-4 majority on the board. On another occasion, the two
unions worked together to remove a CalPERS trustee, who, although a union
activist, was viewed as inept. At NYCERS, a Teamsters trustee candidate was
endorsed by an AFT trustee.>®

Anumber of unions had their own trustee-training programs. SEIUs raised
issues such as the negative effect of poor labor conditions on a firm’s financial
performance. During its campaign for responsible-contractor policies, it held
trustee workshops on the real estate industry. AFSCME organized confer-
ences to educate trustees from public plans on avoiding investments that
would harm state and local employees.**
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Long before unions initiated trustee training, other organizations had
staked out the same terrain. The largest of these was the International Founda-
tion of Employee Benefit Plans (IFEBP), a nonprofit organization. Taft-
Hartley trustees could enroll in training courses, including several in conjunc-
tion with the Wharton School at the University of Pennsylvania. The IFEBP’s
annual conference drew over five thousand participants, trustees as well as
asset managers seeking clients. Some of those in the public pension world were
contemptuous of Taft-Hartley trustees, especially those from small plans, whom
they alleged were ignorant of their responsibilities. Bill Crist of CalPERS was
one such person. “The main weakness of the Taft-Hartley plans,” he said, “is the
trustees. There are perks to being a trustee. You get to go to meetings and get
off your job. Just so many of them don’t have a damn clue. They don’t know a
fiduciary from a golf course.”*

The IFEBP occasionally irked the labor movement, as when it gave an
award to the author of a book promoting 401(k)s a day before Sweeney told
the audience at its annual gathering that 401(k)s were eroding retirement se-
curity. Even though the IFEBP’s courses covered plain-vanilla tissues without
any of the active-owner content that the CWC offered, the CWC could not
compete with the larger and more established IFEBP, nor with the programs
offered by individual unions. The CWC closed its doors in 200s.

Working the same terrain was the National Coordinating Committee for
Multiemployer Plans (NCCMP), a lobbying organization that promotes the
interests of Taft-Hartley plans. Its board is weighted toward the building trades.
According to Steven Sleigh, formerly with the Machinists and later a director
of Amalgamated Bank, the NCCMP’s members had little interest in the likes
of Bill Patterson. “The union pension fund guys say, “We don’t want to listen to
those guys. They’re a bunch of bull shitters.” So even within their own house,
they have no credibility, because they re talking about things that, quite frankly,
don’t matter or tangentially matter.” Sleigh’s comments touched on the fact that
union locals often were indifferent to organizing. They also spoke to tension
between construction unions and other parts of the labor movement.*

Worker—Owner Councils

Ed Durkin was in charge of corporate affairs for the Carpenters union. He was
an acerbic critic of the financial turn even though he was part of it. He cited as
an example the AFL-CIO’s failure to involve rank-and-file workers, as in the
preparation of proxy guidelines. It was a valid criticism. However, individual
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unions made some efforts. The Teamsters occasionally brought groups of
workers who owned their employer’s shares to annual corporate meetings. The
UFCW as well sought opportunities to involve the rank and file, although, as
a UFCW staffer admitted, it was a challenge.

Durkin was more ambitious. He created “Worker—Owner Councils” made
up of trustees from local Carpenters’ pension funds in the same region. The
most successful was the Worker-Owner Council of Washington State, repre-
senting assets of over $1 billion. Council members developed ongoing rela-
tionships with local firms whose stock they held to discuss mutual concerns,
such as strengthening the region’s economic health, and the benefits of hiring
the union’s well-trained members. One of those companies was Microsoft,
which spent millions on local construction. In the early 2000s, the Carpenter’s
multiemployer plans in the northwest held a combined total of over 20 million
Microsoft shares. The head of the council, Doug Kilgore, told trustees how to
communicate with executives and directors in one-on-one meetings, some-
thing usually handled by attorneys and pension staff. Councils were created in
other areas too. In Cincinnati, Durkin identified all of the Taft-Hartleys from
the area’s construction unions, mapped their investment ties to local firms, and
then invited the companies to meet with the trustees. The building trades of-
fered something potentially of value to employers—highly skilled workers—
as well as a tradition of cooperating with management. Taft-Hartleys from
lower-wage service industries had less on offer.*’

Labor’s Allies
Council of Institutional Investors

Taft-Hartley equity holdings were small as compared to public and corporate
plans, so they needed allies if they were to be more than gadflies. The Council
of Institutional Investors was a logical partner. Over time, Taft-Hartleys grew
to be a quarter of CII's members, while the rest were split between corporate
and public plans. The union plans needed backing from about half the state
and local plans to sway the council. Among the most congenial were those
from the top ten states in terms of union representation, notably California,
with a union density rate of 20 percent, Connecticut (18 percent), and the
giant, New York (27 percent).

As union investors learned the cookbook’s language, it became easier to
find supporters, even when the union had a collateral interest. According to
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Beth Young, “If [labor funds] do a proposal that says, ‘You should take our
interests into account because it’s the right thing to do, you’ll get no support.
If you construct a plausible sort of logic chain that affects the financial well-
being of the company, you can actually get some surprising amount of institu-
tional support.”

On a number of occasions, labor used its council relationships to pressure
people and organizations with ties to state and local pension plans. For ex-
ample, sitting on the board of an anti-union company was the CFO of a
major asset manager that handled billions of dollars for public plans. CII’s
union members persuaded several public plans to contact the asset manager
and threaten that, because of the CFO’s directorship, it might pull their
money.*®

That’s not to say that unions controlled CII; far from it. Teslik had tried for
years to steer the council away from matters that she thought were unrelated
to core investor concerns. Her goal was to maintain CII’s reputation for im-
partiality and minimize divisions among its factions: union, corporate, and
public plans, with the latter divided into those from red states (majority Re-
publican) and those from blue states (majority Democrat). But reaching con-
sensus was not always possible. In 1989, CII took a position in favor of invest-
ing pension funds in the junk bonds that financed LBOs, which union plans
opposed but corporate and public plans favored.

Tension was built into the relationship between public and union plans.
SEIU’s Dennak Murphy said, “We have nearly 800,000 members, most of
whom are in public employee retirement funds. The public funds take their
money and buy stock in two or three thousand companies. Then alot of those
companies turn around and screw the workers [in those companies].” Once
again, the “workers” belonging to state and local plans were not the same
workers in whose companies the plans invested.>

Conflict periodically surfaced at CII between its “left” (union plans and
public plans from blue states) and its “right” (corporate plans and those from
red states). To steer clear of the right, Patterson tried to create a group of activ-
ist plans that would be independent of CII. Potential members were the sig-
natories to a 2002 letter that the AFL-CIO sent to Unocal, the oil company, to
protest its labor policies in Burma. Included among them were larger Taft-
Hartleys, CalPERS, the New York and Connecticut funds, LongView, and
USS, the British pension plan for university employees. Patterson denied that
the group intended to compete with CII and said it simply would be “more
operational,” but the group never coalesced.*
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CalPERS

When elected officials are close to the labor movement, unions can gain
friendly voices on pension boards. In California, labor pulled out all the stops
in 1998 to elect Democrat Gray Davis, who was to be California’s first Demo-
cratic governor in sixteen years. As governor, Davis had the power to appoint
several trustees to the state’s pension plans, including CalPERS and CalSTRS,
two behemoths. Sean Harrigan, a UFCW vice president, was appointed to the
CalPERS board by Davis. The new state treasurer, Phil Angelides, another
Democrat, received ex-officio seats on the CalPERS and CalSTRS boards.

CalPERS moved in new directions during Davis’s tenure: divesting its to-
bacco stocks, protesting the high cost of AIDS drugs, and, at the urging of An-
gelides, a real estate developer, making sizable investments in local business and
real estate to benefit the state’s poorer communities. Angelides quipped that the
Latino market in California was every bit as much of an emerging market as
those in other parts of the world. Inspiring Angelides was “the double bottom
line”—the idea that a firm’s social impact had to be considered along with its
financial performance. As for foreign investments, CalPERS put in place a
“negative” screen prohibiting investments in nations that lacked basic human and
labor rights, a policy that the California AFL-CIO helped to develop. CalPERS
also joined the “Come Home to America” campaign led by nineteen major public
and union plans who demanded that American corporations headquartered in
foreign countries reincorporate in the United States, this after the Stanley
Corporation-Fidelity Investments dispute. The issue joined governance issues
(foreign incorporation hindered investor scrutiny) to government concerns
(the companies reduced their taxes while laying off workers).

By 2002, all thirteen CalPERS trustees had a union background or were
Democratic state officials. The labor faction was split, however. There were
newly appointed trustees with a worker—owner agenda, like Sean Harrigan,
from the UFCW; and then there was the Old Guard, people like Robert Carl-
son and Bill Crist, academics from the state employees’ association who were
trustees when the cookbook first was being formulated. The longer-serving
trustees didn’t want to deviate from the policies they’d helped develop. Politi-
cally cautious, they were leery of people like Angelides; however, they liked
the idea of investing in construction projects based in California, which
boosted wages and employment in the state.'

Harrigan was elected president of the CalPERS board in 2003. Many ex-
pected that he would tie the system’s billions more tightly to labor’s aspira-
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tions. Nine months later, Gray Davis lost the governorship to a Republican,
Arnold Schwarzenegger. There was trouble on the horizon.**

The flash point was a 2003 dispute between several California supermar-
ket chains and their unionized employees, members of the UFCW. Claiming
that they had to reduce labor costs to compete against Walmart, the super-
markets demanded steep cuts in health insurance and locked out their em-
ployees in anticipation of a strike. Leading the employers was Steven Burd,
the CEO of Safeway Stores. The UFCW denounced Burd, including in news-
paper ads, and picketed dozens of Safeway markets. Then the CalPERS
board stuck its neck out and called for Burd’s resignation. As the dispute
wore on, Harrigan sent letters to the companies, asking that they negotiate
in good faith with the union. The letter stressed CalPERS as a long-term
investor and said that “fair treatment of employees is a critical element in
creating long-term value for shareowners.” The AFL-CIO’s Office of Invest-
ment hosted an analysts’ call—sponsored by J. P. Morgan and Citigroup—
about the strike that featured Bill Patterson and a vice president of UFCW.
A retail analyst from Citigroup explained that her company became involved
because “it’s important for investors to understand the whole picture, even
if they disagree with the union.” One result of the call was Smith Barney’s
downgrade of Safeway stock.>?

The US Chamber of Commerce charged that the labor movement had “hi-
jacked” CalPERS and was trying “to advance its own agenda at the expense of
shareholders.” The donnybrook ended in December 2004, when Governor
Schwarzenegger clipped CalPERS’s wings and engineered Harrigan’s depar-
ture. The president of the state employees’ union said Harrigan’s removal was
a signal from business to “knock it off and leave CEOs alone.” Harrigan was
replaced by Rob Feckner, a former president of the California School Employ-
ees Association, who steered a more cautious course.>*

Having CalPERS take sides in a labor dispute hurt union investors and
CalPERS as well. Insiders—attorney Beth Young, for example—blamed Har-
rigan for “political thuggery [without] enough substance.” Edward Durkin felt
that Harrigan had been too abrasive and lacked an analysis of Safeway’s busi-
ness situation. Bringing management pain to bear was, in Durkin’s eyes, coun-
terproductive and squandered the credibility of labor’s governance agenda.*®

For CalPERS, Harrigan’s departure was small potatoes compared to what
Governor Schwarzenegger announced the following month: a ballot measure
to convert California’s pension plans to individual DC accounts. If voters had
approved the measure, it would not immediately have eliminated CalPERS

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

100 CHAPTER 4

and the state’s other plans, but their asset base and influence would have
steadily diminished.

In promoting his scheme, the governor never mentioned Harrigan, labor
trustees, or anything directly related to unions. Instead, he argued that Cali-
fornia could no longer afford the cost and uncertainty of DB pensions. To
make his point, he held a press conference with two Brinks armored trucks
parked behind him. “Right now, our treasury is like the armored cars right
behind me—the door’s kicked wide open and the money’s flying out and
bleeding our state dry.” Business leaders and conservative anti-tax groups
launched an organization called Citizens to Save California, which lobbied to
privatize the state’s pension plans. Like the governor, the group was careful not
to criticize unions directly; nor did it say anything about reining in active
owners. But it was no secret that Republicans were furious at CalPERS for
“pressing an aggressive union agenda under the banner of shareholder rights.”

Angelides blasted the ballot measure. In his opinion, its supporters didn’t
like CalPERS because they didn’t like pushy shareholders, regardless of any
labor agenda: “The old holders of capital—the old status quo—are very ner-
vous about this discussion of capital and the larger context of what’s good for
the economy. They don’t want these questions asked. They don’t want the old
order to be changed.” California voters defeated the measure. Angelides op-
posed other Republican-led attempts to privatize state-provided services such
as school transportation, the latter at the behest of SETU.*’

Conservatives who complain about the politicization of blue-state plans fail
to mention similar politicization of plans from red states. For example, in 2003
the Florida State Retirement System (FSRS) put up nearly all the money for a
private equity firm to purchase Edison Services, an operator of private schools
that drew students from public schools. The FSRS had only three trustees:
then-Governor Jeb Bush, who was its chairman, and two other Republicans.
The previous year Bush sought reelection on a platform that included school

vouchers, school privatization, and attacks on teachers’ unions.*®

The Interfaith Center on Corporate Responsibility

A steadfast ally of labor were faith-based investors belonging to the Interfaith
Center on Corporate Responsibility (ICCR). From its anti-apartheid begin-
nings, ICCR went on to become a shareholder activist, submitting between
fifty and two hundred proposals each year on the environment, tobacco, weap-
ons, healthcare, debt relief, and human rights. Its membership of several hun-
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dred organizations includes endowments, pension plans, and investment
funds associated with faith groups, and they have assets totaling over $100
billion. ICCR’s support gave legitimacy to union funds when they said their
concerns were ethically grounded.

According to the International Labour Organization, the right to join a
union is a human right. ICCR and union investors cooperated to force multi-
national giants like Nike, Gap, and Disney to reform their foreign labor prac-
tices. The companies were sensitive about their reputation and alarmed by
proposals mentioning them in connection to child labor, forced labor, prison
labor, and suppression of unions. The proposals typically asked that the firm
adopt the ILO’s labor standards as well as codes of conduct for producers in
their supply chains. But even though brand image was important to these
consumer-facing companies, they were reluctant to act. ICCR regularly filed
the same resolutions year after year. It worked with companies on developing
their conduct codes, as at Disney, which adopted guidelines on worker rights
following six years of being pushed.*”

Union investors worked closely with ICCR on other labor issues. The Steel-
workers teamed up with ICCR to demand that Alcoa offer a living wage to its
Mexican employees. Religious and union investors criticized Kohl’s and other
retailers who sold garments manufactured by vendors in Nicaragua and El
Salvador, where pro-union workers had been intimidated and fired. The
Adrian Dominican Sisters and the Jesuit Conference submitted proposals ask-
ing Chevron and Halliburton to adopt policies on labor rights, as well as ask-
ing McDonalds to endorse the ILO standards.*

ICCR participated in labor’s campaign to get Walmart to pay better wages
and benefits and to stop harassing union supporters. An early action came in
1992, when ACTWU and three ICCR members (the Dominican Sisters of
St. Catherine, the National Council of Churches, and the Unitarian Universal-
ist Association) offered a resolution demanding that Walmart release data on
the gender and race composition of its employees and report annually on the
number of women and minorities in management. When Walmart refused to
include the proposal on its proxy statement, a stance that the SEC permitted
under the ordinary business exclusion, the four investors sued in federal court.

Walmart’s CEO, Lee Scott, began meeting with ICCR members in the early
2000s to discuss labor conditions in the factories that supplied its stores.
While Walmart drew the line at openly discussing its own employment prac-
tices, it did make changes to its supply-chain standards. Critics could charge
that UFCW and ACTWU had collateral interests when they filed proposals
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at Walmart, but it was impolitic to say that the Benedictine Sisters of Boerne,
Texas, should be prohibited from acting on their moral principles.*!

ICCR also joined unions on conventional governance issues like executive
pay. It asked six companies—including J. P. Morgan and Pfizer—to do what it
later demanded of Enron: to report the pay gap between their CEOs and their
lowest-paid workers. J. P. Morgan challenged the request at the SEC by claiming
that the terms “lowest-paid worker” and “top executive” were ambiguous. Sister
Pat Wolf of ICCR said she was “astonished”: “This is obstructive and damaging
to their image.” Most investors were reluctant to vote for ICCR’s social propos-
als, which frequently received support below 15 percent. It wasn’t a deterrent to
ICCR, which believed that starting conversations about the issues it raised mat-
tered as much if not more than winning shareholder votes.**

Proxy Advisors

Reaching out to proxy advisors, who conduct research on thousands of do-
mestic and international companies and provide voting recommendations to
their clients, was another way for union funds to achieve critical mass. The
giant in this world is Institutional Shareholder Services (ISS), which monitors
tens of thousands of shareholder meetings around the globe every year. ISS
was inclined to endorse union proposals if they were drawn from the cook-
book. Precisely how many proxy votes are swayed by ISS is a matter of dispute.
There’s no doubt that the figure is substantial —somewhere around
6-13 percent at the low end and 40 percent at the high end. In some major
fights, such as Hewlett Packard’s acquisition of Compaq and the vote against
CEO Michael Eisner at Disney, ISS’s recommendations are credited with tip-
ping the balance. More striking is the finding that no proxy proposal was ever
successful unless ISS had given its approval. Although ISS had plenty of pen-
sion funds as clients, much of its revenue came from mutual funds who also
were its clients. ISS wanted to be a thought leader on corporate governance,
but it had to be responsive to the inclinations of its customers and its owners.**

Robert Monks, who founded ISS, envisioned the organization at the center
of the shareholder movement. ISS circulated lists of corporations with nega-
tive governance practices, what it called NGPs. When communicating with
pension clients, Monks urged them to submit proposals for eliminating NGPs
that “unduly diminish owners’ rights.” The details have changed since then,
but ISS today still adheres to the cookbook in making its recommendations.
Governance expert John M. Richardson notes that “it’s in ISS’s interests to
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create a cookbook because it’s easy to peddle. But if you are a fiduciary fund,
you’ve got to take more of a nuanced approach . . . and look at things in a situ-
ational context.” In the same way that the cookbook is a flawed predictor of
performance, so too are proxy advisors. A recent study finds that proxy advi-
sors “do not predict governance-related outcomes with the precision or
strength necessary to support the bold claims made by most of these firms."**

Monks, as we have seen, was highly visible in the world of shareholder ac-
tivism. In the early days, he worked closely with CII on proxy contests, espe-
cially those involving takeovers. He advised Richard Koppes and Dale Hanson
at CalPERS and unsuccessfully tried in the mid-1990s to get CalPERS to invest
in the business ventures he launched after selling ISS. Monks had better luck
with the Wisconsin plan and with Hermes Asset Management, which until
recently was owned by the BT (British Telecom) Pension Scheme. When
Monks repurchased ISS, Hermes was a major investor in the deal. ISS repeat-
edly has faced charges that it has conflicts of interest.**

ISS had subsidiary parts serving different types of clients. It launched a divi-
sion in 1998, Proxy Voting Services (PVS), which provided Taft-Hartleys with
customized guidelines mimicking the AFL-CIO’s. PVS provided a channel for
Taft-Hartleys to communicate with other parts of ISS.*¢

ISS also had a Social Advisory Services division, most of whose clients were
socially responsible mutual funds. Here too, its recommendations were differ-
ent from its advice to mainstream investors. It developed voting guidelines
that backed proposals promoting the ILO standards, broader codes of ethical
conduct, and disclosure of plant-closing criteria. When IBM slashed employee
pensions and retiree health benefits, an IBM employee group affiliated with
the Communications Workers filed a proposal to restore their benefits. Social
Advisory Services approved the measure, saying that IBM’s new scheme “has
resulted in negative public sentiment and poor employee morale, which in our
opinion could have a material adverse effect on the company.” On several oc-
casions, ISS recommended to all of its clients, not only the SRI funds, that they
vote yes on submissions requesting Nike and retailers like Dillards and Urban
Outfitters to require their suppliers to adopt the ILO’s labor standards. The
Labor Policy Association, an anti-union group whose members are senior HR
executives, blasted ISS for “carrying the water for organized labor.”*’

A third ISS unit was its corporate services division, which “provides cor-
porations with insights into the concerns of institutional investors” and ad-
vises them on responding to shareholder proposals. ISS argued that the vari-
ous sides of its business were managed with firewalls between them. But Graef

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

104 CHAPTER 4

Crystal, the compensation consultant, said that ISS had “a severe conflict when
they work both sides of the street” A decade later, attorney Ira Millstein said
much the same thing: “If your governance is not getting a good grade, you go
see them and they tell you how to get a good grade. If that’s not a conflict, I
don’t know what is.”*®

Union investors were on a learning curve during the 1990s. They accumulated
know-how, allies, and more favorable regulations. No sooner had the twenty-
first century begun than the tech bubble burst. On its heels came Enron’s
bankruptcy and an uptick in newspaper stories mentioning “financialization.”
Now it was union investors who took center stage at shareholder meetings and
other realms relevant to investors, including Congress.
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From Exuberance to Enron

THE PACE OF FINANCIAL development quickened under President Bill Clin-
ton. Like Prime Minister Tony Blair, Clinton sought to challenge the libertar-
ian drift set in motion by their predecessors, Margaret Thatcher and Ronald
Reagan. Their “Third Way” preserved a role for government as a market buffer,
though less generous than what FDR’s New Deal and the postwar Labour
Party had wrought. Rebalancing meant a larger role for civil society and a shift
of responsibility from government and business to individuals. A Business
Week journalist captured the mood in a 1996 book, The High-Risk Society,
which argued that by embracing risk, people would better succeed in an econ-
omy of rapid technological change. The same rhetoric appeared in The Com-
manding Heights, an influential book published two years later, which con-
tended that globalization had rendered obsolete the claim that citizens needed
governments to insure them against risk."

Accompanying the decade’s frothy equity markets was a mania for stocks
not seen since the 1920s. America, one journalist wrote, had become a “Share-
holder Nation: the Republic of Main Street capitalists who are revolutionizing
markets, politics and business.” The Third Way’s leaders were infatuated with
the transformative potential they saw in share ownership. Clinton’s Labor Sec-
retary, Robert Reich, favored worker ownership of their company’s stock, as
did Tony Blair, who made it part of his “stakeholder economy.”* For Clinton,
as well as for Blair and Germany’s Chancellor Gerhard Schréder, embracing
stock markets was an economic as well as a political strategy: a way of drawing
better-off voters away from conservative parties.3

No sooner had the new century begun than stock markets deflated along
with the previous decade’s bombast. Investors lost billions. Much of the fault
lay with sketchy tech companies and the Wall Street firms who had hawked
their shares dishonestly. Less than two years later came the infamy of Enron,
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followed by a string of bankruptcies at other corporations where executives
and auditors had committed wanton fraud. It was the first time in a long while
that business—and stock markets—had been roiled by scandals of such im-
mense breadth and audacity. Sensing an opportunity to dethrone imperial
CEOQS, union investors embraced shareholder activism as never before.

The Clinton Years

The 1992 presidential campaign took place in the midst of a recession. Middle-
class anxiety ran high as corporate downsizing hit white-collar workers; news
stories of mass layoffs, stagnant wages, and income inequality were every-
where. None other than the Wall Street Journal reported that the 2.5 million
individuals at the top of the income distribution annually received more
money than the 100 million people at the bottom. “That wasn’t true in 1980,
it observed. “Somehow this has to influence corporate esprit, worker morale,
and thus performance.” President George H. W. Bush took a disastrous trip to
Japan before the election, accompanied by a dozen CEOs from major corpora-
tions, including GM’s Robert Stempel and Chrysler’s Lee Iacocca, who report-
edly earned $4.5 million annually despite Chrysler’s reputation for shoddy
vehicles. The media paired this with the fact that Honda’s CEO made less than
$400,000, producing a far smaller pay gap than at Honda’s competitors from
the United States.*

Bill Clinton was better than Bush at feeling the nation’s pulse. Said the New
York Times, “When Bill Clinton wants to galvanize his audience, he thunders
from the podium that the top 1 percent of families got 60 percent of the gains
from economic growth during the 1980s and owns more wealth than the bot-
tom go percent.” Clinton needled Bush with a memorable phrase, “It’s the
economy, stupid.” Bush’s chief economic advisor, Michael J. Boskin, scoffed at
Clinton’s numbers. Measuring income shares in a mobile society, he said, was
as meaningless as measuring which bubbles are at the top of the blender at a
given moment. It was not a politically astute comment.

Aiming his populist rhetoric at Republicans, Clinton blasted the Reagan
and Bush administrations for “letting self-serving CEOs try to build an empire
out of paper and perks instead of people and products.” One of his campaign
ideas was to eliminate corporate tax deductions for executive salaries exceed-
ing $1 million, which earlier had been recommended by Congress but vetoed
by Bush. The Washington Post thought that Clinton won the election in part
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by “riding a wave of public outrage about some fat executive paychecks and
stock option grants.” And Clinton kept his campaign promise. The 1993 Rev-
enue Reconciliation Act contained an annual ceiling for tax deductions of
$1 million each on the salaries of a corporation’s five highest-compensated
officers. The limit was more show than substance. The law stopped short of
counting performance-based rewards like stock options toward the $1 million
limit, the result of which was a gusher of stock-based pay.

Clinton thought it was possible to decrease inequality without raising taxes
on the wealthy; the bottom would catch up by investing in stocks. During his
first campaign he said, “The thing that bothers me is not that people make
money. You know, I'd like to create more millionaires than Reagan and Bush
did. ... What we want is more income equality, and you want people to make
money the old-fashioned way by investing it in our goods, our products and
our services.” There was a problem with Clinton’s prescription. Affluent
households had sufficient resources for handling the volatility associated with
stocks. Not so those at the bottom, who neither owned nor could afford them.
Their primary concern was paying off their debts. They did not embrace risk;
risk embraced them.®

Pumping Up the Balloon

There was bipartisan support in the Clinton years for deregulating the financial
sector. Congress enacted the Riegel-Neal Interstate Banking and Branching
Efficiency Act (1994), which favored big banks; the Financial Services Mod-
ernization Act, usually called Gramm-Leach (1999); and the Commodities
Futures Modernization Act (2000), which eliminated regulatory oversight of
derivative products and hedge funds. Gramm-Leach repealed large parts of
the Glass-Steagall Act, the Depression-era law that had separated investment
and commercial banking. The vote tally was 362-57 in the House and 90-8 in
the Senate. Of the forty-five Democrats in the Senate in 1999, thirty-eight
voted for Gramm-Leach. Expert opinion—even of Democratic economists
who would change their tune a decade later—was bullish on deregulation. On
the day that Congress repealed Glass-Steagall, Treasury Secretary Lawrence
Summers hailed the event: “Today Congress voted to update the rules that
have governed financial services since the Great Depression and replace them
with a system for the 21st century.” For Clintonite Democrats, financial deregu-
lation was an endorsement of the Third Way.”
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Afterward, banks like Citibank and J. P. Morgan morphed into financial
behemoths, laying the foundations for “too big to fail.” Sandy Weill, for
example, led Citibank, now Citigroup, into investment banking, insurance,
and other industries. One side of a banking conglomerate floated new issues,
while the other side peddled the offerings. While the economy seemed solid
in the Clinton era, the passel of deregulatory legislation would come back to
haunt it during the following decade.®

An ever-expanding hoard of retirement savings stoked the era’s stock mar-
kets. Owners of 401(k)s and IRAs loaded up on shares and some began day
trading on the Internet. Share-turnover rates nearly tripled on the tech-oriented
NASDAQ exchange. Nobody wanted to miss out on what was a self-fulfilling
bubble. Companies like Fidelity that administered retirement accounts
plugged the virtues of stock ownership.’

Meanwhile, the portion of public pension portfolios invested in equities
rose from 30 percent in 1991 to nearly 70 percent in 1999, a sizable bet on the
bubble. A bank manager gushed that the US economy was only in the early
stage of a transformation resulting from the Internet. Pension funds, like indi-
vidual investors, allocated a larger share of their portfolios to risky assets: tech
and micro-cap stocks and hedge funds."®

Labor for the most part was AWOL on financial deregulation in the Clinton
years. The bubble had brought jobless rates down to levels not seen since the
early 1970s. Flush with revenue, state and local governments sweetened pen-
sion benefits, not only in heavily unionized states but around the country. An
exception to labor’s silence came in April 2000, when the Federal Reserve
Bank considered higher interest rates to deflate the bubble. John Sweeney
commented cautiously: “Raising rates to cool the possibly [emphasis added]
overheated stock market is wrong on the merits.” Jobs were higher on labor’s
agenda than the bubble."!

Wondrous things were happening on Wall Street. The Dow Jones index rose
by 40 percent between 1990 and 1994 and went up an additional 65 percent
between 1995 and early 2000. Alan Greenspan, head of the Federal Reserve
Bank, warned in 1996 that investors were being driven by “irrational exuber-
ance,” a memorable phrase that failed to cool the markets. Then Greenspan
poured fuel on the fire by endorsing the claim that the United States had en-
tered a “new era economy” propelled by high tech and financial services.
Greenspan’s pronouncement reassured investors and further inflated the
bubble. The peak of the NASDAQ came in March 2000, after which the
NASDAQ index fell 8o percent over the next two years.'?
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Scandals

The first years of the century were punctuated by corporate scandals, one set
related to the dot-com crash and another following the Enron collapse. The
scandals took some of the shine off the Third Way’s infatuation with stock
markets. The widespread illegalities highlighted the shortcomings in private
orderings. “If Enron teaches us anything,” wrote Penn law professor William
Bratton, “it is to question the reasonableness of reliance on any corporate
monitor.”

Between 2000 and 2002, $5 trillion in paper wealth vanished when tech
shares crashed. Pension funds were devastated. The New York State Common
Retirement Fund alone lost $78 billion in the last six months of 2000. The
popping of the dot-com bubble and ensuing scandals turned unions into vocal
foes of financial deregulation. Testifying to Congress about the crash was a
young lawyer working for the AFL-CIO, Damon Silvers, a graduate of Har-
vard’s business and law schools, who was among the labor movement’s most
visible experts on corporate law and securities regulation.

In 2001, Silvers appeared at hearings of the House Financial Services Com-
mittee to discuss the damage caused to pension funds by rampant fraud. He
noted the failure of stock analysts to provide honest appraisals of the compa-
nies they followed. When the NASDAQ was on a downward slide, only
2 percent of analyst recommendations were “sells.” A different problem was a
tendency for analysts to inflate earnings estimates and ignore how executives
manipulated those figures. Silvers traced these problems to the collapse of “the
Chinese wall between investment banking and analysis,” a wall that had crum-
bled with Glass-Steagall’s demise.'

Union investors came into their own after the tech bust and Enron. Now they
initiated a greater number of proposals than other institutional investors, and a
greater number went to a vote. (See figure 5.1.) The building trades—Iled by the
Carpenters—accounted for many of the proposals coming from union investors.
Public plans were shying away from proxies and relying on sub rosa pressure
tactics instead. As compared to the previous decade, the public plans were two
to three times more likely to meet with executives and boards and write letters
to them. Some, like the State of Wisconsin Investment Board, gave up entirely
on shareholder proposals because they felt that the process was too expensive
and too controversial. Filing proposals became concentrated among funds from
two of the bluest states, California and, especially, New York. They accounted
for 9o percent of public pension proposals voted on from 2003 to 2012."*
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FIGURE 5.1. Number of voted corporate governance proposals, 1996-2112.*
(Source: Georgeson, Annual Corp. Gov. Rev.; Renneboog and Szilagyi, “The Role of
Shareholder Proposals in Corporate Governance,” J. Corp. Fin. (2011))

*Does not include proposals submitted by two or more investor types.

Enron and Its Ilk

As the uproar over the tech crash faded, along came Enron. At the time of its
bankruptcy in December 2001, Enron employed more than twenty thousand
people. Enron investors lost over $10 billion between the peak of Enron’s
shares in mid-2000 and its collapse eighteen months later. Large institutional
investors were diversified, which cushioned the blow, although the eight big-
gest public plans lost a combined total that exceeded $1 billion. Hardest hit
were Enron’s employees because 60 percent of their 401(k) savings was in-
vested in company stock. Enron froze those accounts in October 2001 but did
not prohibit executive stock sales, so senior executives—140 of them—cashed
in their options on the bankruptcy’s eve, a money grab worth $744 million.
The New York Times described Enron as “the prime example of all the things
that were allowed to go wrong during the stock market mania.”*®

Congress’s initial response came in December 2001, as Enron slid beneath
the water. Ernest Hollings, a Democrat from South Carolina and chairman of
the Senate’s Commerce Committee, convened hearings. Appearing before the
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committee was Damon Silvers, who zeroed in on the relationship between
deregulation and the decimated 401(k)s of Enron’s employees. Accompanying
him was a group of former Enron workers, who put a human face on the di-
saster. Silvers argued that repeal of Glass-Steagall and subsequent banking
consolidation had contributed to Enron’s demise. Although it was the schem-
ing of Enron’s executives that captured the public’s attention, Silvers reminded
the Senate that major banks had played an important part. Based on research
by the AFL-CIO’s Office of Investment, he reported that the banks had lent
shares to Enron while recommending its stock to investors. As Silvers told the
senators:

JPMorgan Chase and Citigroup were Enron’s advisors and stood to earn
large fees. Citigroup lent Enron more than $500 million, monies in part that
came from federally insured commercial bank deposits. Citigroup’s analyst at
Salomon-Smith Barney maintained a Neutral-Speculative rating. JPMorgan
Chase lent Enron $400 million, while its analyst rated the stock a Long-Term
Buy all the way through November.

A month before the bankruptcy, when it was clear that Enron was doomed,
the AFL-CIO and Amalgamated Bank privately urged Enron’s directors to
disclose the situation openly. Their entreaties were ignored.

In separate testimony to the House Financial Services Committee, Silvers
fingered JP Morgan Chase for its recondite and likely unlawful Enron activi-
ties. The bank had disguised a loan to the Houston giant worth $1 billion as
a derivative transaction. The funds were laundered through a special entity,
Mahonia, set up to hide transactions between Enron and Morgan. Mahonia
was headquartered on the island of Jersey, a tax haven similar to the Cayman
Islands.'

More than a decade of deregulation seeded Enron’s collapse. Glass-
Steagall’s repeal had created opportunities for bank analysts to promote shares
of dazzling new tech companies, of which Enron was one. It was a return to
the touting practices of the early twentieth century. As head of the Commod-
ity Futures Trading Commission in 1993, Wendy Gramm, wife of Texas Sena-
tor Phil Gramm, exempted Enron’s energy derivatives from the commission’s
supervision. After she left office, a grateful Enron gave her a seat on its board.
Her husband sponsored the Commodities Futures Modernization Act (2000),
which contained the “Enron loophole” that permitted the previously prohib-
ited trading of energy derivatives.'”

Before Enron, apostles of shareholder capitalism said that institutional in-
vestors with a commitment to “good governance” were the best way to keep
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an eye on executives and boards. But from 1995 through 1999, not a single
institutional investor publicly criticized Enron’s governance arrangements.
(At Enron’s peak, they held 60 percent of its stock.) Like many others, they
were bewitched by the steady rise in Enron’s share price and naive about the
governance structures they’d created. Enron, for example, could tick all the
boxes in the governance cookbook: It had adopted recipes for director pay,
board independence, and disclosure. Its audit committee included a distin-
guished professor of accounting from Stanford University. It was form over
substance. Investors had no way to assess behavior; nor could they determine
whether board members were conscientious, capable, and assertive. “All of a
sudden the exemplar didn’t look so shiny and bright anymore,” said Ron
Blackwell.'®

Professional asset managers, including at pension funds, may have sus-
pected something fishy, but the system worked against their taking action.
Because asset managers were evaluated on their relative performance, none
wanted to be below average, so none wanted to be the first to dump an over-
valued but still-rising stock. Then, in herd-like fashion, they sold. Bill Crist,
still chair of the CalPERS board, had a different explanation: He blamed the
fund’s losses on Enron’s former CEO, Ken Lay, whom Crist called “Kenny
Boy.” Lay, he said, had hoodwinked CalPERS and other investors with mul-
tiple charm offensives. Before Enron crashed, CalPERS officials said not one
critical word. Anat Admati, a finance economist at Stanford, points out that
fraud and misconduct “may actually benefit shareholders, particularly if the
misconduct remains hidden.” The principals sometimes lack principles."’

CalPERS had conflicts of interest. In the early 1990s, CalPERS had cast its
nets widely to find alternatives to stocks and bonds. It paid $250 million in 1993
to become a 50-50 investor with Enron for a limited private equity partnership
called the Joint Energy Development Investments (JEDI), a name that was
too clever by half. JEDI was managed by Andrew Fastow, Enron’s CFO, who
would spend six years in prison for his role in concealing Enron’s losses.
Because this was a partnership, Enron did not have to report JEDIs gains or
losses in its consolidated financial statements. After four years, Enron signed
anew 50-50 partnership with CalPERS, this time to the tune of $500 million.
The corporation created a fund called Chewco, another Star Wars character,
to buy out CalPERS’s stake in JEDI, for which the California pension plan
earned a hefty profit of $133 million. CalPERS reinvested part of the JEDI
proceeds in Enron Energy Services. The Ontario Teachers’ Pension Plan, an
activist public fund, placed $156 million in a successor partnership named
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JEDI2. Thus, with help from public funds, Enron was able to conceal millions
in losses, a fact that did not come out until the bankruptcy.

After Enron went bankrupt, CalPERS defended itself by saying it didn’t
have sufficient time to react to the company’s problems: “Their [Enron’s] de-
mise was very quick.” The statement implied that CalPERS knew nothing until
the end, even though Business Week claimed that CalPERS long had an inkling
but never blew the whistle. The monitor needed monitoring.*’

Following Enron came additional downfalls: Martha Stewart and ImClone
(December 2001), K-Mart (January 2002), Qwest and Global Crossing (Feb-
ruary), Adelphia (April), WorldCom (May) investigations of Merrill Lynch
and Dynegy (May), and Tyco (June). All involved accounting tricks, and the
firms were, at least formally, cookbook adherents. Observers were alarmed by
cumulative effects on markets of widespread deceit. Business Week opined that
“at risk is the very integrity of capitalism.”

When it seemed nothing worse could happen, the SEC on June 25, 2002,
announced that it was filing a lawsuit against WorldCom for fraud, this four
weeks before Sarbanes-Oxley was signed. The telecommunications giant went
bankrupt shortly thereafter, leaving seventeen thousand workers jobless. In a
move reminiscent of Enron, WorldCom executives liquidated their stock op-
tions before the company restated its earnings.*'

Looking back three years later, SEC Commissioner William Donaldson
said that the nation had gone through “a period not dissimilar to 1929.” But this
time, instead of jumping off ledges, executives jumped off sinking ships, cash
in hand, leaving those behind to go down empty-handed. Labor hoped that
the disparity would prove the relevance of unions to workers facing a high-risk
economy. “We take very seriously our mission to take care of working people,”
said Damon Silvers. “We also want to make a point as to what can happen to
workers when they don’t organize.” The companies that went bankrupt were
nearly all nonunion.*

A month after Enron’s bankruptcy, Reverend Jesse Jackson arranged for
buses to take several dozen ex-Enron workers from Houston to Washington,
DC to tell Congress of their plight. One woman said that almost all of her
401(k) had been invested in Enron stock. All she had left was $109 “and that
will pay my light bill that’s due Monday.” Several Houston unions received calls
for help from desperate Enron workers. The first responder was the AFL-CIO,
which hired a lawyer to demand that Enron pay the full severance benefits
promised to employees, including unused vacation days. On the heels of En-
ron’s bankruptcy, each former worker received severance of $4,500, far less
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than they were due. But in bankruptcy law, severance payments are capped at
$4,650 and after that all employee claims have to wait until creditors are paid
off. Enron’s creditors were seeking tens of billions, leaving little hope that
workers would ever receive anything more. The AFL-CIO began a fax and mail
campaign to have Enron’s creditor committee do more for ex-employees. It
brought in lawyers to negotiate on the workers’ behalf. Nine months later, the
creditors agreed to pay $29 million in additional severance benefits. Nothing
like that had ever happened.

But at other companies, workers were less fortunate. WorldCom, like
Enron, was a high flyer during the tech boom, and employees had invested
40 percent of their 401(k)s in its stock, now nearly worthless. As at Enron,
employees were unable to collect the full amount of severance pay to which
they were entitled. To rectify that, the AFL-CIO started a lobbying campaign
to have the severance cap in bankruptcy raised from $4,650 to $13,500, the
amount that Enron workers received from the settlement.*?

There were hopes that debacles like Enron would bring white-collar em-
ployees into the labor movement. Job security was a concern. In the first half
of 2002, the ten largest corporations filing for bankruptcy employed 430,000
people. Media reports about the travails of ex-Enron employees made stark
the consequences of involuntary job loss and highlighted the deficiencies of
the pension system. The shriveling of 401(k)s at Enron, WorldCom, and other
stricken companies provided what journalist Steven Greenhouse called “po-
litical ammunition” for labor’s fight to reverse the trend away from DB plans.
A Harris Poll found just 26 percent of Americans believed that big corpora-
tions were honest in their dealings with consumers and employees. Seventy-
nine percent thought corporate executives put their own personal interests
ahead of workers and shareholders. A union organizer at IBM reported that
“more and more professional people are seeing the value of union representa-
tion and a union contract.”**

Richard Grasso, then CEO of the New York Stock Exchange (NYSE),
claimed that only a few bad apples had tainted the barrel and that the United
States still had “the finest system of enterprise the world has ever seen.” Coun-
tering Grasso was a statement from the AFL-CIO’s Executive Council, which
said that problems were “not the product of a few bad people” but instead were
“the systematic result of markets that once were well regulated but are now
trapped in a destructive cycle where short-term financial pressures combine
with greed” The AFL-CIO’s statement also blamed the situation on “American
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corporate governance,” which pointed in a different direction, to firms rather
than markets, to apples rather than barrels.

Systemic re-regulation was not in the cards in 2002. Bill Patterson said the
banking industry “had dug in their heels and was not going to move until all
hell broke loose.” That would happen six years later. During the interim, share-
holder activists tinkered with corporate governance, through private orderings
and legislation.?®

Sarbanes-Oxley

As Congress fashioned its Enron response, shareholder activism was at a fever
pitch. The Carpenters and fellow construction unions offered almost three
dozen proposals related to auditors, who were blamed for hiding problems at
Enron and other failed companies. Disney, for example, acceded to the Plumb-
ers’ union demand that it stop using its auditor, PricewaterhouseCoopers, for
non-audit services, a conflict of interest that contributed to Enron’s failure.
Union investors submitted many other types of governance proposals, support
for which was running higher than ever before. A representative from the In-
vestor Responsibility Research Center said, “Unions, through their pension
funds, have become some of the most articulate, far-reaching and successful
of shareholder activists. Once again they’ve proven themselves to be on the
cutting edge, identifying issues before other folks have thought of them.” Ac-
cording to Louis Malizia of the Teamsters, companies were more willing to
meet with representatives of union pension funds.>®

The AFL-CIO wrote to twenty-one companies demanding that they remove
Enron directors from their boards. It then asked the SEC to bar Enron’s direc-
tors from serving on other boards, an effort that forced five out of ten Enron
directors to tender their resignations elsewhere. Then the AFL-CIO petitioned
the SEC to tighten the definition of directorial independence and force com-
panies to disclose all ties between board members and management.*’

Back on the Hill, Damon Silvers testified three additional times: twice in
the House and once in the Senate. In his testimony, Silvers offered active
ownership as a complement to legislation. To make it effective, he said, the
SEC’s help would be needed. He recommended that the SEC require manage-
ment to implement, not merely consider, shareholder proposals supported by
amajority. He asked that the SEC permit shareholders to nominate corporate
directors—proxy access—and criticized the agency’s OBE provisions, saying
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that the SEC should not take from shareholders the power to decide which
issues belonged on the proxy. Joining Silvers was Sara Teslik, who expressed
similar sentiments.

The Sarbanes-Oxley Act (SOX) dealt narrowly with the intermediaries
between investors and executives: accountants, analysts, and boards. SOX
required that all members of a board’s audit committee be independent and
have atleast one member possessing financial acumen. It prohibited auditors
from providing non-audit services to the same client, an idea first broached
by the SEC in 2000 that was withdrawn after intense lobbying by the account-
ing industry. The CEO and CFO now had to certify personally the accuracy
of a firm’s quarterly and annual financial reports. SOX contained a provision
for recouping (called a clawback) a senior executive’s stock-based pay in the
case of an accounting restatement arising from unlawful reporting. There
were stiffer penalties for dishonesty, including incarceration for up to twenty-
five years.”®

Political scientist John W. Cioffi said that SOX crossed “a line that had im-
peded the reformers of the 1970s,” namely, the government’s right to intervene
in a corporation’s internal control systems. But the incursion was modest
because SOX was more bark than bite. Omitted entirely were changes that
most needed fixing, such as expensing options. Yale law professor Roberta
Romano dubbed SOX “quack corporate governance.” The law prescribed
changes that research had found ineffectual, she said, such as having indepen-
dent directors on the board’s audit committee.

SOX’s clawback rule was problematic. It could have been effective, but no-
body knew because it was rarely used. “During SOX's first decade, when there
were approximately 8,000 restatements, the SEC used the SOX clawback to
recover funds from only six executives who were not alleged to have personally
committed misconduct,” this according to Harvard law professor Jesse Fried.
SOX contained a section with a foreboding title: “White-Collar Crime Penalty
Enhancement.” But for ten years following its enactment, just five criminal
cases were pursued.”’

As the scandals unfolded, critics in the labor movement faulted John Swee-
ney, AFL-CIO president, for pulling his punches with business and banks. It
wasn't until the day that President George W. Bush signed SOX that Sweeney
swung hard.*® Speaking at a rally in front of the New York Stock Exchange, he
blasted executives as corporate criminals, robber barons, pirates, and criminals.
Joining him were laid-off workers from Enron, WorldCom, and Arthur Ander-
sen, Enron’s now-defunct auditor. The rally was part of the AFL-CIO’s national
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campaign “to hold CEOs and corporations accountable, eliminate conflicts of
interest among accountants and financial analysts, abolish stock options for
corporate leaders, secure retirement security of all workers and demand mean-
ingful pension reform.” It was a potpourri rather than a clear message.*'

The Counter-Reformation

Sarbanes-Oxley was sufficiently lightweight that all Senate Republicans voted
for it. The main opposition was in the House, where eighty-seven left-leaning
Democrats voted “no” because they thought the legislation was too weak. Ron
Blackwell, now the AFL-CIO’s chief economist, labeled SOX a “diversionary
bill” because it went no further than regulating intermediaries. The business
community kept a low profile in the months following SOX. But between
2004 and 2006, by which time the catastrophes were fading and the stock
market recovering, corporations tried to water down the new law. The Busi-
ness Roundtable labeled SOX as “too strict,” and its members met privately
with officials from the White House, Office of Management and Budget, the
SEC, Congress, and the Treasury Department to complain, this while the Bush
White House refused to meet with union representatives.**

At congressional hearings labeled “The Sarbanes-Oxley Act 4 Years Later,”
business representatives took aim at the act’s Section 404, which required
CEOs and CFOs to sign a statement in the annual report certifying the ad-
equacy of the company’s internal control systems. Executives complained
that compliance costs were onerous relative to the benefits, cost-benefit
analysis being a standard dodge against regulation. Damon Silvers once again
appeared before the committee, noting the billions that pension funds had
lost. Nobody wanted needlessly expensive audits, he said, but the costs were
a reasonable insurance payment: “Those who want to weaken Sarbanes-
Oxley must answer the question—why should a company that cannot attest
to the adequacy of its internal financial controls be able to offer its securities
to the investing public?”*?

A group named the Committee on Capital Markets Regulations sprung up
to take the cudgels on behalf of Wall Street. Assembled in 2006, it included
bankers, businessmen, and academics, several with ties to Treasury Secretary
Henry Paulson. Chairing the committee was Glenn Hubbard, dean of the
Columbia Business School. The group attacked Sarbanes-Oxley as burden-
some for business and bad for the global competitiveness of the American fi-
nancial services industry. It recommended limits on the liability of accounting
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firms, tighter curbs on the SEC, and pulling the reins in on prosecutors. In-
tending to drag the situation back to where it was before SOX, the committee
was described by one legal scholar as “an escalation of the culture war against
regulation.”

The AFL-CIO wrote a letter to Robert Pozen, a wheel in the investment in-
dustry. Pozen was a former Fidelity executive and chairman of MES Investment,
amutual-fund company that managed billions in pension fund assets. The AFL-
CIO criticized his membership in the Hubbard group, whose report it called a
“pre-conceived effort to undermine securities regulation.” The letter noted that
the committee’s funding came from Hank Greenberg, former CEO of AIG, a
company that the SEC had investigated for fraud the previous year (and which
would later contribute to the financial system’s collapse). Separately, Damon
Silvers said that the committee’s recommendations amounted to “protection-
ism for investment bankers—people who make, say, $50 million a year”

Weighing in on the issue were New York City’s mayor Michael Bloomberg
and New York State’s senator Charles Schumer, both friends of Wall Street.
Jointly they issued a report claiming that Wall Street was losing business to
foreign competitors because of Sarbanes-Oxley. Like the Hubbard group, the
report recommended rolling back the act. The attempt to water down financial
regulation coincided with the first signs that the markets were entering trou-
bled waters. Housing prices were trending down, and subprime problems were
bubbling up. In a surprise tack, the SEC’s new chairman, Christopher Cox,
defended SOX and distanced himself from the Hubbard group. Former SEC
chairman Richard Breeden drubbed the Hubbard committee’s report as “a
bunch of warmed-over, impractical ideas. It is very elegant whining”**

Win Some, Lose Some

Winning severance pay for Enron employees and punishing its former direc-
tors had given unions “credibility on corporate accountability,” as journalist
David Moberg put it. An example was the appointment of Damon Silvers to
the Investor Advisory Group of the Public Company Accounting Oversight
Board, a regulatory body created by Sarbanes-Oxley.

A week after SOX was signed, Ron Blackwell and Bill Patterson released a
plan to transform American corporations. With the public giving low approval
ratings to business, they wrote, labor had an opportunity to push for proxy
access, limits on executive pay, and a national commission to study the damage
caused by financial deregulation. “What is still uncertain,” they wrote, “is
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whether we use this ‘post-Enron moment’ to effect authentic corporate reform
or whether the resistance of corporate insiders and their political allies will
prevail and restore business as usual in corporate America.”**

In the midst of all this, labor was jolted by a scandal of its own. A few weeks
after Enron’s bankruptcy, the Wall Street Journal reported that the CEO of
Union Labor Life Insurance Company (ULLICO), Robert Georgine, had
violated insider-trading rules three years earlier. ULLICO, a remnant of the
labor banking era, still sold life insurance to union members but now also
provided investment vehicles for multiemployer plans. The insider trades in-
volved Global Crossing, a high-flying company from the bubble years that
went bankrupt shortly after Enron. Georgine, a prominent figure in organized
labor, for years had headed the AFL-CIO’s powerful Building and Construc-
tion Trades Department. Along with Georgine, other ULLICO board mem-
bers profited from the trades, including Doug McCarron, president of the
Carpenters, and some former union presidents. Although John Sweeney had
not participated in the trades, he sat on ULLICO’s board when it approved a
salary increase for Georgine from $900,000—itself a phenomenal amount—
to $5.4 million. The salary, and the board’s malfeasance, undermined labor’s
message at a critical moment. Sweeney asked for an internal investigation and
disgorgement of ill-gotten gains. Georgine’s profits were estimated to be at
least $9 million, which eventually he paid back.

Republicans had a field day with ULLICO and sought to make unions ap-
pear no better than corporate crooks. A House committee headed by John
Boehner convened hearings at which Georgine invoked his right against self-
incrimination. Damon Silvers gamely tried to deflect criticism, arguing that,
unlike Enron or WorldCom, ULLICO’s employees did not suffer pension
losses and that neither Kenneth Lay nor WorldCom’s CEO Bernie Ebbers had
returned any money. Yet the ULLICO affair was damaging. A labor expert
quoted in the New York Times said, “It’s bad enough when we see these she-
nanigans at Enron or WorldCom, but when union officials get involved in
anything that has an appearance of impropriety . . . workers begin to question

whose side they’re on.”*

The Building Trades

Studies of the US labor movement tend to emphasize service-sector unions
like SEIU and devote less attention to those from the relatively conservative,
relatively white-male construction unions, which account for one out of six
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TABLE §.1. Top Ten Sponsors of Governance Proposals, 1995-2011 (percentage
of all voted labor proposals)*

1995-2002 2003-2011

LongView Fund (18 percent) Carpenters (25 percent)
Teamsters (17 percent) AFSCME (11 percent)
Carpenters (10 percent) AFL-CIO (10 percent)
IBEW (9 percent) Sheetmetal Workers (9 percent)
CWA (6 percent) LongView Fund (8 percent)
Laborers (6 percent) Laborers (8 percent)
UNITE ($ percent) IBEW (7 percent)
AFSCME (S percent) Plumbers (5 percent)
Operating Engineers (4 percent) Teamsters (4 percent)
AFL-CIO (4 percent) Bricklayers (3 percent)

Source: Georgeson, Annual Corporate Governance Review (ACGR).

* Voted proposals at S&P 1500 companies.

union members in the private sector. An important player in the financial turn
was the Carpenters union. Under Doug McCarron, the union restructured to
prioritize organizing in ways that mirrored SEIU’s, despite the difference in
their political orientations.?”

Ed Durkin was the person in charge of shareholder engagement for the
Carpenters. When it came to submitting proposals, he was prolific. The Car-
penters had a greater number of them than any other union or institutional
investor. (See table 5.1.) Durkin put together a voting coalition in the building
trades and broadened the activist agenda with ideas for majority voting and
setting executive compensation.

Durkin began his career in the early 1980s. His father had been a plumber
who rose to become secretary of labor in the first Eisenhower administration.
One of Durkin’s formative experiences came in 1984, when Louisiana-Pacific
demanded that its paper workers—represented by the Carpenters—take a
30 percent pay cut. Durkin instructed members to write letters to Louisiana-
Pacific’s main investors as well as to three dozen asset managers who did busi-
ness with more than a hundred of the union’s Taft-Hartleys. Later, Durkin
worked closely with the Teamsters’ Bill Patterson, as at Echlin and Kodak, and
during the late 1990s he participated in monthly meetings of labor’s financial
experts—including Ron Blackwell, David Blitzstein, Damon Silvers, and
Patterson—who debated “big think” ideas about transforming the financial
turn into something greater than taking potshots at shareholder meetings.>®
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After the Carpenters withdrew from the AFL-CIO in 2001, there was a shift
in Durkin’s attitudes toward his former allies. He minced no words: “Labor
has completely failed and wasted the past twenty years by not building a stra-
tegic vision of worker-ownership. . . . Labor had a lot of resources and ended
up with a dead end.” He faulted Patterson and others for pursuing collateral
objectives that didn’t add up to much. Lost was the opportunity to “articulate
a worker-owner view that could guide activities. Nobody thought it through.
And no one pushed it. No philosophy and no leadership.” Durkin blamed
other union investors for relying too heavily on the cookbook. He was one of
the few involved with labor’s financial turn to criticize the cookbook’s empow-
erment of shareholders, positioning himself closer to management.*

Durkin wanted a center for the entire labor movement where union funds
would pool data on their holdings, conduct research, and develop common
strategies. In his view, the Office of Investment was not providing this. How-
ever, SEIU’s Steve Abrecht suggested that Durkin didn’t walk his talk because
he shielded trustees of Carpenter funds from contact with CTW’s financial
staff. Abrecht wanted the Carpenters to share information on their investment
managers, so, for example, if one fund had an issue with State Street, it could
solicit support from other funds that did business with it. But, according to
Abrecht, Durkin refused. A former SEIU staffer complained about Durkin’s
inconsistencies, charging that the Carpenters were the least willing of CTW’s
unions to be concerned about “anything other than the most immediate, self-
interested, short-term tactical objectives.”*

Doug McCarron was another nonconformist. He was disliked because he
did nothing to stop Carpenters’ locals from poaching members of other
unions. When John Sweeney became AFL-CIO president—against McCarron’s
wishes—Sweeney told McCarron to cease the raiding and demanded that
the Carpenters pay the substantial delinquent dues owed to the federation.
Neither side compromised; McCarron reacted by pulling the Carpenters out
of the AFL-CIO. There were rumors that McCarron intended to create a new
federation comprised of the building trades. After Sweeney had been in office
for several years, McCarron chided him for having failed to grow the labor
movement. Unions that shared McCarron’s views told Sweeney to do more.
They were the germ for what would become Change to Win, of which the
Carpenters would be a member. But after four years McCarron reversed
course and led the Carpenters out of CTW, again over raiding complaints.**

McCarron’s commitment to organizing went back to his pre-presidency days.
He successfully organized immigrant drywall workers in Southern California
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during the early 1990s. After he became president of the Carpenters, the New
England regional council hired three dozen organizers drawn from the rank
and file. Over eight years, the council raised New England membership by
around 25 percent. McCarron’s style was autocratic. He forced local unions to
amalgamate into regional councils that took away their autonomy. Centraliza-
tion included the management of local union pension funds by the national
union, giving headquarters control of over $40 billion in assets. Critics labeled
McCarron’s approach “corporate unionism” because he cozied up to builders
and promised to cut deals for them if they hired the union’s members.**

Although McCarron failed to create a building-trades federation, Ed Dur-
kin succeeded in building a coalition of their Taft-Hartley plans. In the Taft-
Hartley world, the construction industry has the greatest number of plans, and
they tend to be in better shape than average. The initial step came in the 1980s,
when Durkin combined the Carpenters’ numerous Taft-Hartleys into a voting
bloc. The informal all-trades coalition began in 2001, the year the Carpenters
left the AFL-CIO. Six unions—the Electrical Workers (IBEW), Laborers,
Operating Engineers, Plumbers, Sheet Metal Workers, and Teamsters—joined
the Carpenters to coordinate their activities. “We work as a group in terms of
targeting the companies,” said Durkin. These unions were the leading share-
holder activists of the century’s first decade, at least as judged by the number
of proxy submissions. Despite claims that wild-eyed radicals had hijacked
shareholder activism, its largest constituency were multiemployer plans from
politically conservative craft unions.

Durkin said that the group’s philosophy was different from that of people
in the Office of Investment who leaned in an anti-management direction. In-
stead, said Durkin, the coalition sought “the long-term success of the corpo-
rate enterprise . .. [and] the promotion of healthy and growing companies
contributing to regional and national economic growth.” The building trades
had always been inclined to cooperate with management to a greater degree
than other private-sector unions. They ran their apprenticeship programs
jointly with employers, as with the training partnership between the IBEW
and the National Electrical Contractors Association. Sometimes there were
quid pro quos: construction jobs for union members in return for support of
industry’s political agenda. An example is the Pharmaceutical Industry Labor-
Management Association (PILMA), half of whose trustees come from the
building trades and the other half from large pharmaceutical companies that
hire union workers to build their sophisticated manufacturing facilities. In the
past, PILMA's labor representatives had backed lobbying positions taken by

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

EXUBERANCE TO ENRON 123

the drug industry—such as limiting caps on drug prices and preserving long-
duration patents—that put them at odds with other unions.

Shareholder proposals from the Carpenters usually included a subset of
firms where the union had collateral interests. A repeated target was the Pulte
Group, a nationwide home builder. Nevertheless, Durkin had a reputation in
the corporate world as someone who had sympathy for management. Like
McCarron, Durkin had good relationships with business groups, including
those from the construction industry as well as the US Chamber of Com-
merce, whose COO called Durkin “a thoughtful guy”*}

Durkin was wary of public pension funds. He said they cared more about
shareholder value than the workers employed by companies in their portfolio.
An event that left an impression on him took place at Pacific Lumber, one of
anumber of West Coast mills employing Carpenters’ members. Charles Hur-
witz, a raider operating as Maxxam Company, bought Pacific Lumber in 1985
and loaded it with debt, precisely the moment that Jesse “Big Daddy” Unruh
was sanctioning hostile takeovers. What irked Durkin was that CalPERS was
one of Maxxam’s largest investors. To meet its credit obligations, Maxxam
skimmed $50 million from its pension fund. Pacific Lumber filed for bank-
ruptcy twenty years later.**

Only by formulating a set of principles that transcended shareholder pri-
macy, Durkin believed, could union investors eliminate the conflict between
pension funds and corporate workers. Durkin thought he’'d found a solution
in cooperating with management: discussions with corporate officers to un-
derstand what was needed to achieve “regular and incremental improvements
in management practices.” If union investors went this route, they’d be forced
to consider a company’s business situation and strategy, according to Durkin.
How this would redound to workers’ benefit was never made clear, however,
nor did Durkin articulate a larger vision.**

New Tactics

The drumbeat of executive misdeeds produced an angry mood among inves-
tors that ISS described as “shareholders gone wild.” Proposals skyrocketed, as
did meetings with corporate boards. Directors knew it was politic to be concilia-
tory, atleast until investor outrage died down. If they tried to reach a compromise,
investors might withdraw their proposals before they came to a vote, which hap-
pened to around one out of five proposals. For union investors, the negotiations
that preceded withdrawals offered direct access to the company’s inner sanctum.
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Carin Zelenko, director of the Teamster Capital Strategies Department, said in
2008, “Five years ago we would never have gotten in a corporate boardroom.
Now we’re regularly meeting with corporate directors about substantive
- 46

issues.

Just Vote No

The Enron era brought a greater number of Vote No campaigns, in which in-
vestors withhold votes for individual directors, a group of them, or entire
boards. Under the prevailing plurality voting system, shareholders do not have
the option of voting “no”: They can either vote “yes” or withhold their votes.
In these situations, withholding can’t prevent the election of a board nominee
because he or she needs only a single “yes” vote to take office. Were anyone to
claim that corporate governance is a type of shareholder democracy, plurality
voting would be Exhibit A that it’s not.*”

The attraction of withholding is its low cost, much less than filing a pro-
posal, which takes time to craft and must receive SEC approval. A Vote No
campaign is quick to launch, bypasses the SEC, and can be started at any time
up to a few weeks prior to the shareholder meeting. From 2004 through 2008,
one out of six S&P 1500 companies experienced withholding of at least
15 percent of all votes cast.

Targeting directors was an activity in which public plans remained partici-
pants. They launched an equal number of Vote No campaigns as union inves-
tors. After Enron, CalPERS adopted a policy of withholding votes from any
director approving auditors who also consulted for the company. In 2004, a
tempestuous year, CalPERS withheld votes at 8o percent of the companies
where it cast votes. “Withhold votes,” said a consultant, “are changing the dia-
logue and changing the answers.”*®

When an individual director came under fire—as in about a quarter of Vote
No campaigns—the reasons included failure to attend meetings, sitting on too
many boards, orlack of independence from the CEO. If the board had approved
CEO pay unrelated to performance, shareholders might withhold votes from
every director sitting on the compensation committee. If a board repeatedly
refused to implement previous resolutions receiving a majority vote, the entire
board might be hit. ISS recommended withholding if a firm ignored majority
votes for the same proposal in two of the previous three years.*’

While some directors didn’t care what investors thought of them, others
found it unpleasant to be singled out. Joseph Grundfest, a Stanford law profes-
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sor and former SEC commissioner, was an early advocate of Vote No cam-
paigns because he believed that most directors were sensitive to public criti-
cism. Beth Young, the labor lawyer, agreed: A Vote No campaign can make
directors “embarrassed, upset, or emotional. At that point directors are often
more willing to try to make something happen [to make a governance change
sought by investors]. They desperately want to get rid of the proponent at that
point. You have more power over them.”

It was the SEC’s 1992 proxy revisions that cleared the way for withholding.
CalPERS, ever the bellwether, embraced withholding. It was easier and less
controversial to punish directors than CEOs. Dale Hanson, then head of
CalPERS, put it succinctly: “We are no longer into CEO bashing. We are now
into director bashing.” CalPERS and others began to ask their asset managers
things like “We are voting no on Mr. X. Will you do the same, not only for our
assets but all those you manage?”*°

Union investors had long been in the business of targeting directors. When
he was at the Teamsters, Bill Patterson spoke at a Tenneco shareholder meet-
ing and criticized one of its directors, business economist M. Kathryn Eick-
hoff, “for not contributing to shareholder value.” After Patterson moved to the
AFL-CIO, the Office of Investment released a report detailing the business,
professional, and personal ties of nearly two hundred directors. Then it pub-
lished a report on CEOs who had “close, often personal, ties to the very boards
that rubber-stamp their pay package.” The AFL-CIO began including with-
hold recommendations in its Key Votes publication. One was for Richard Par-
sons, Time Warner’s CEO, who chaired Citibank’s compensation committee
when it awarded $44 million to Parsons’s fellow CEQO, Sandy Weill. Parsons
was listed on the Executive Paywatch site along with ten other directors who
sat on compensation committees.*!

Labor’s Vote No targets were neither more unionized nor more involved in
labor disputes than nontargeted firms. Union investors selected firms with
performance and governance defects, once again the CalPERS approach. The
most common rationales for withholding were an absence of effective linkages
between pay and stock performance and the failure to give shareholders the
right to vote on executive pay.>>

Attacking directors at subpar companies didn’t exclude selecting some from
companies where labor had collateral interests. Two examples from 2004:
First, at Cintas, a uniform supplier, the Teamsters and UNITE were trying to
organize the firm’s 17,000 low-wage workers. The union launched a Vote No
campaign against the chairman, who was the father of the CEO and owned

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

126 CHAPTER §

20 percent of the company’s shares. Then there was Comcast, a cable TV op-
erator whose workers the IBEW and the CWA were trying to organize in the
face of hard-knuckled opposition from management. The company’s corpo-
rate governance was abysmal, with the CEO controlling one-third of the votes
despite owning 1 percent of outstanding shares. Three weeks before the com-
pany’s annual meeting, the AFL-CIO, IBEW, and CWA urged shareholders
to withhold votes for the CEO/chairman and one other board member.>*

Most directors were reelected after a Vote No campaign. But one shouldn’t
infer that withholding had no teeth. Sizable withholding is associated with an
increased probability of CEO turnover, lower levels of executive compensa-
tion, and a reduction in the portion of CEO pay unrelated to performance.
There are penalties for directors who are hit with Vote No campaigns; they are
twice as likely to leave a board over the subsequent two years.>*

While directors ran a risk in opposing investor demands, there was a differ-
ent risk if they complied with them: being treated as pariahs by other directors.
Two management scholars, James Westphal at the University of Michigan and
Poonam Khanna at the University of Texas, examined “social distancing” on
corporate boards. Their study identified directors who favor changes to weaken
the CEQ, such as separating chairmanship and CEO positions, creating inde-
pendent nominating committees, and, ultimately, firing the CEO. Subsequently,
at other companies on whose boards these directors serve, they are invited to
fewer meetings with the CEO. They may be snubbed at board meetings by not
being asked for their opinions or advice, and become the target of “exclusionary
gossip whereby board members talk about other people and events with which
the focal director is not familiar.” Ingratiating behavior, however, improves the
likelihood that a director will be appointed to other boards.*®

The Enron years marked a change in the balance of power between investors
and executives. Majority votes against management were way up; companies
were more responsive to their angry shareholders, led by union investors.
Forty percent of majority-vote proposals at S&P 1500 firms were implemented
in 2004 versus only 16 percent in 1997. Yet there were still plenty of companies
that ignored shareholder sentiment, especially when it came to paying execu-
tives. An official with the New Hampshire Retirement System asked, “Is it

arrogant? Sure it is”*
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Executive Pay

IN 2001, Fortune announced “The Great CEO Pay Heist.” The magazine noted
that four of the five most highly paid CEOs, whose companies’ stock perfor-
mance it characterized as “marginal to horrible,” had received average annual
compensation of $274 million during the previous five years. One of them was
Disney’s Michael Eisner. At Disney’s 1997 shareholder meeting, the board ap-
proved a ten-year pay package for him worth $252 million, this in addition to
a $90 million golden handshake for departing president Michael Ovitz. Nell
Minow, a champion of shareholder rights, said that Disney had one of the
worst boards in America.'

The AFL-CIO released a study charging that CEO compensation was the
result of “pervasive cronyism” between executives and board members. Com-
pensation consultants were quick to challenge the report, with one of them
implausibly stating that, inside the board room, “You don’t see much crony-
ism.” Bill Patterson of the AFL-CIO disagreed: “Companies are giving out
stock options no matter what the CEO does or what the company does.” Pat-
terson had a remarkable exchange with General Electric’s CEO Jack Welch at
GE’s 1997 shareholder meeting. That year Welch received $21.4 million, includ-
ing 320,000 options, this on top of 2.2 million unexercised options. Patterson
asked Welch, “My question to you is, do these options motivate you to bring
more ideas, commit more value and more time to the growth of the com-
pany?” “Absolutely,” said Welch to laughter and applause. “Why stop at 320,000
shares?” said Patterson. “Why not double that? You would be more moti-
vated.” “I think that is a good suggestion for the board,” Welch retorted, again
to laughter. “They are all here.”

Soaring CEO pay was labor’s signature issue. It spoke to a nation troubled
by inequality and to investors appalled by misuse of corporate funds. As
unions went on the offensive, the Wall Street Journal opined that the topic was

127
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“perfect for galvanizing workers.” To brake CEO pay, labor fixed on a particular
solution: say on pay. It gave investors the right to an advisory vote on the
board’s reccommended pay package.?

Shareholder activism was a slow slog, company by company, vote by vote.
It required time-consuming meetings and costly proxy solicitations, often to
no avail because in the end, directors and executives were free to disregard
investor sentiment. But these private efforts served as a nudge for government
to devise market-wide laws that possessed enforcement teeth. Writing about
Campaign GM, Berkeley political scientist David Vogel observed, “The extent
to which demands addressed to the corporation anticipate the substance of
subsequent government regulation of business is quite striking.”

Economics of Executive Pay

For decades, CEO compensation was remarkably stable, standing at about
the same inflation-adjusted level from the end of the Second World War
through the 1970s. This stability mirrored that of the total income share flow-
ing to the top 1 percent. A change occurred during the 1980s, when compensa-
tion of CEOs increased by 55 percent. After that, things accelerated dramati-
cally: CEO pay grew by 126 percent in the 1990s and by 125 percent from 2000
to 2.005.5

Economists offer several explanations for executive pay’s takeoff. The
first—optimal contracting—asserts that CEOs are paid what they’re worth.
According to this account, changes in technology permitted the creation of a
robust labor market for CEOs in which competition for scarce talent pushed
up pay. Before the 1980s, allegedly, CEOs had skills that were specific to a
single firm, which meant there was no incentive for other firms to hire them.
What changed was the rise of MBA-CEOs, whose accounting and finance
acumen could be used at any company. A related strand relates rising CEO pay
to firm size. As scale increased, compensation went up because it was difficult
to find people capable of managing large, complex organizations. A third is that
changing dynamics between shareholders and executives had created an ex-
ecutive labor market. Shareholders preferred outsiders, and the competition
to hire them led to higher pay.®

A different explanation turns on the relative power of shareholders, execu-
tives, and non-managerial employees to maintain or increase their share of
corporate funds. In the past, workers relied on collective bargaining to stabilize
their portion, as with the Treaty of Detroit, or to enlarge it. CEOs of unionized
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companies were paid less than comparable CEOs at nonunion companies.
There were fewer buybacks when a union was present, so shareholders re-
ceived less as well. Economists Richard Freeman and James Medoff found that
in the early 1980s, profits were lower at unionized firms in concentrated indus-
tries, where there were rents to divvy up. Investors and executives were forced
to share more of them with union members. The effect tended to zero at firms
in more competitive industries.

As unions shrank and lost bargaining power, so did the size of the slice re-
ceived by rank-and-file employees. Today, workers” earnings no longer track
productivity; the gains go to CEOs and to shareholders instead. Shareholders
have made out very nicely in recent years. So have CEOs. They receive greater
than the percentage increase when stock prices rise; when they fall, their pay
is rigid. There’s nothing efficient here.”

Stock-based compensation offered myriad opportunities for executives to
game the system, and the scandals of 2000, 2002, and 2008 provided plenty of
evidence of self-serving behavior. Other factors, none of them optimal, drove
CEO pay: rewards for “luck” instead of performance, an intentional lack of
transparency, and compensation consultants who advised clients to pay their
executives above average, producing a leapfrog effect. But what should CEOs
receive? With so much of their compensation riding on luck and power, no-
body really knew exactly what they were worth.®

Pay Proposals

Shareholder proposals on executive compensation mushroomed after Enron.
(See figure 6.1.) Union investors were responsible for six out of ten pay propos-
als between 2003 and 2007, and they were more successful than other groups
in obtaining majority support.’

Who were the targets of labor’s shareholder resolutions? They were com-
panies where CEO rewards were disproportionate to performance and whose
CEOs served as board chairs. One study found “no evidence of union-related
motives,” and companies were equally likely to implement pay proposals from
unions as from other investors. It was a sign that labor was swimming in the
shareholder mainstream. Occasionally, union investors selected companies
with labor disputes, but this had no effect on voting outcomes. The only situ-
ation in which union investors incurred a voting penalty was when the firm’s
employees were affiliated with the union sponsoring the proposal, which was

not a common occurrence.lo
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FIGURE 6.1. Number of corporate governance proposals voted on by topic,
2001-2012.% (Source: ACGR, for S&P 1500 companies)
*Includes proposals from individuals. “OTHER” includes proposals related to
reincorporation, sale, and other miscellaneous topics.

Say on pay was the single most popular type of pay proposal. (See table 6.1.)
There were numerous other kinds related to stock-based pay. To eliminate
gimmicks, they called for options indexing, longer periods for cashing options,
and eliminating options entirely and replacing them with other types of stock-
based rewards such as restricted stock.

Disclosure related to pay-setting drew relatively few proposals and few votes.
The picture completely changes if one classifies options expensing as a type of
disclosure. There also were “social” pay proposals, a mixture of ideas for tying
executive compensation to non-financial criteria such as employee satisfaction,
environmental performance, and downsizing (cutting CEO pay after layofs).
The final category, “other,” contains two items of note: “commonsense pay plans”
and “pay for superior performance plans,” both developed by Ed Durkin.'!

Labor attorney Beth Young says that during the 1990s, “compensation had
been considered a governance stepchild.” State and local plans were wary of
publicly criticizing how much CEOs were paid. Private meetings were prefer-
able. The decade’s bull market also mattered. CII's Ann Yerger said that her
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TABLE 6.1. Compensation-Related Proposals: Number of Voted Proposals, Percentage Submitted by Union
Investors, and Vote Tally by Sponsor, 2003-2012

Proposals Votes for Sponsor’s Proposals
Union Social,
Total Investors Religious, Union

n % proposals) Individuals Other SLPFs* Investors
(m) (% prop

Stock-based Pay
Abolish options 43 9 6% 6%
Eliminate accelerated vesting 15 93 42 37
Expense option at time of grant 107 93 47 49
Extend post-separation retention 74 59 26 17% 29% 24
of equity pay
Require shares held after exercise 18 67 22 33 35
Performance-based pay system 136 85 17 19 21 24
Performance-based options 43 67 34 33 35
Performance-based vesting 9 100 34
Performance criteria for equity 27 41 26 30 42
awards
Recoup if restatement 33 21 25 29
Performance/Time-based 40 90 25 16
restricted shares
Miscellaneous 15 S3
Total stock-based pay 560 [69%]
[% of which union]
Percentage all proposals [ % all 47% [57%]
union proposals]
Advisory
Approve, limit death benefits 21 90 39% 37%
Approve executive pay (SayonPay) 225 30 40 42% 45 39
Approve future golden 108 74 44 42 66 54
parachutes
Approve, disclose supplemental 44 82 31 33 34
retirement plans (SERPs)
Approval stock-based pay 2 S0 37 56
Miscellaneous 3 100
Total advisory [% of which union] 400 [51%]
Percentage all proposals [ % all 34% [30%]
union proposals]
Disclose
Disclose executive compensation 45 7% 13% 3% 34% S1%
Highest to lowest paid 8 13 12 11
Pension fund reporting 9 11 31 30
Miscellaneous 1 0
Total disclose [% of which union] 63 [8%]
Percentage all proposals [% all 5% [1%]
union proposals]

Continued on next page
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TABLE 6.1. (continued)
Proposals Votes for Sponsor’s Proposals
Union Social,
Total Investors Religious, Union
(n) (% proposals) Individuals ~ Other ~ SLPFs* Investors
Social
Pay tied to environmental criteria 4 100% 6%
Pay tied to social criteria 40 28 6% 8% 10
Total social [% of which union] 44 [34%]
Percentage all proposals [% all 4% [2%]
union proposals]
Other
Adopt anti gross-up policy 10 90% 38% 43%
“Commonsense” pay plan 26 100 8
Hire independent pay consultant 4 75 34 39
Restrict or limit executive pay 65 12 62% 26% 12
Miscellaneous 19 84
Total other [% of which union] 124 [50%]
Percentage all proposals [% all 10% [9%]
union proposals]
ALL PROPOSALS 1203 56%
ALL VOTES 24% 28% 38% 33%
n=341 n=138 n=51 n=673

Source: Georgeson, Annual Corporate Governance Review (ACGR).

Note: Voting percentage of miscellaneous proposals not shown but is included in All Votes; voted proposals at S&P 1500

companies.

* State and local pension funds.
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members might care about executive compensation if the market were down
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but added, “Everybody’s kind of fat and happy now:

Stock Options

Stock options were not a new practice, although they were uncommon until
after the Second World War. The Revenue Act of 1950 sweetened the tax
treatment of qualified stock plans that caused an uptick in their usage. One
of the earliest critics was the AFL-CIO’s Industrial Union Department,
which in 1959 issued a report called “The Stock Option Scandal.” Stock op-
tions, said the report, “provide tax-privileged, risk-free profit opportunities
unrelated in any meaningful way to executive performance and unchecked
by effective stockholder control.” These were prescient words, all the more
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so given that stock options counted for less than 5 percent of CEO compen-
sation in the 1950s.13

Stock options were at the heart of shareholder capitalism, one of the cook-
book’s top two recipes (the other being the removal of takeover barriers).
Shareholder activists had been enthusiastic about options. They were the key
to undermining vestiges of a stakeholder approach and getting CEOs to pri-
oritize investors. Said the AFL-CIO’s Damon Silvers, “The managerial class
gave up resisting the financial players and realized that it was better to play
along with them. You got very rich by playing along with them . .. and stock
options were a big part of that change.” Economists liked options too. Har-
vard’s Michael Jensen touted them as a market-based solution to the fading
prowess of American industry. Getting rid of guaranteed salaries would en-
courage CEOs to become entrepreneurial.

Stock options, as intended, caused CEOs to take bolder steps. But there
were unintended consequences. Executives “swung for the fences” and deliv-
ered erratic returns—big gains and big losses—with the losses exceeding the
gains. Corporations whose CEOs received options larger than those of com-
parable firms experienced unexpectedly low stock returns. Related to risk-
taking is the finding that stock options were associated with product safety
problems because they promoted a lack of caution in CEOs."*

Options are like other incentive-pay schemes in that recipients eventually fig-
ure out how to game them. Law professors Lucian Bebchuk, Jesse Fried, and
David Walker found that misuse of options was rife. That executives used options
to garner more than their performance warranted was evident in their design: a
host of clever features such as failing to index a company’s stock gains to perfor-
mance of its peers, offering in-the-money options (guaranteed payoff), reloading
(breaking the pay-performance link by protecting options losses), hedging the
company’s own stock, spring loading (timing an options grant to precede positive
news), repricing (replacing underwater options with new, above-water ones), and
other tricks that were difficult to discern. A lack of transparency was intended,
not accidental, something that the AFL-CIO first had flagged in its 1959 report:
“The average person is caught in a maze if he attempts to obtain some idea of the

value of stock options granted to specific individuals.”*®

Expensing Options

Options flowed like water because they were not reported as an expense when
granted, thus overstating earnings. At WorldCom, earnings would have been
30 percent less in 2000 had its options been expensed. Options also reduced
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taxes. Companies received a tax deduction equal to the profit realized by em-
ployees when they exercised their options. It permitted high-tech firms like
Microsoft and Cisco Systems to erase most of their federal taxes; Enron paid
nothing for four years.*

Beginning in the mid-1980s, when options were starting to catch on, the
Financial Accounting Standards Board (FASB), the US accounting standards
setter, considered requiring companies to expense stock options to show the
liabilities they were carrying on their books. The issue came to a head in 1993,
after FASB released the draft of an expensing plan. Senator Carl Levin (D-MI)
authored legislation to make expensing mandatory if companies took a tax de-
duction when options were cashed; they could have one but not both. The busi-
ness community, with high tech in the lead, formed a united front against it.

The Clinton years were a time of boundless enthusiasm for Silicon Valley,
and Congress shared the fervor. People were thrilled by companies like Micro-
soft, where, seven years after going public, stock options made millionaires of
one out of five employees. Democrats from tech-heavy states in New England
and California led the opposition to expensing. Senators Joseph Lieberman
(D-CT) and Ed Markey (D-MA) savaged FASB’s plan. By a lopsided vote of
eighty-eight to nine, the Senate passed a nonbinding resolution asking FASB
to haltits efforts, and so it did. Lieberman called this “a great victory for Amer-
ican business and workers,” while Levin said that “honest accounting lost out
to the pressure of the rich and powerful” In retrospect, Levin was closer to the
truth. An accounting professor at Columbia University subsequently judged
Lieberman’s intervention as the first step on “the slippery slope that got us
mired in the Enron swamp.”’

CalPERS, which was susceptible to lobbying from the state’s technology
and venture capital firms, was firmly opposed to expensing and asked CII to
remain neutral on the issue. The AFL-CIO’s Karen Ignani asked FASB to
adopt a compromise according to which corporations would not have to ex-
pense their options but would have to separately list on their financial state-
ments their present value and the impact on stock dilution. Most CII members
supported the compromise, although opposition from CalPERS and from
ClI’s corporate pension funds kept CII from endorsing it. In 1997, Levin, this
time together with Republican Senator John McCain (AZ), offered another
bill to expense options. But the legislation went nowhere; by then, stock mar-
kets were in overdrive.'®

A few years later came Enron, and options again were back on the political
agenda. Senators Levin and McCain, now joined by new players like Repre-
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sentative Barney Frank, a liberal Democrat from Massachusetts, reintroduced
expensing legislation in 2002. Republicans were dead set against it; instead,
the GOP created the Senate Republican High-Tech Taskforce, with the ex-
press purpose of stymieing the push for expensing. Working with them was
the International Employee Stock Options Coalition, a lobbying organization
composed of technology companies. The party line was that expensing was
technically unfeasible; there was no way to calculate the present value of op-
tion liabilities. Opposition to expensing included a phalanx of heavy hitters:
President George W. Bush, Harvey Pitt of the SEC, and the nation’s two main
business associations—the US Chamber of Commerce and the Business
Roundtable. The Technology Network (TechNet), another industry lobbying
group, advised its members to have their employees write to FASB to explain
how options had helped them buy a house or support an extended family."

On the other side were prominent figures like Warren Buffett and Alan
Greenspan, who claimed that business people were no greedier than in the
past but that stock options had given them “avenues to express greed.” A study
by the Boston Consulting Group found that the value of stock options granted
to CEOs at companies guilty of options-related fraud was 800 percent greater
than those given to CEOs of comparable firms: “Nothing correlated so
strongly with corporate fraud as the value of stock options—not the standard
of the firms’ governance, nor analysts’ inflated expectations about their earn-
ings, nor ego-boosting stories about their CEOs in the press.”*°

Sarbanes-Oxley (SOX) contained several provisions for regulating stock
options. The law created the Public Company Accounting Oversight Board,
over which the SEC had control, this in response to criticisms that FASB was
too close to industry. But with a solidly Republican Congress and fierce op-
position from corporations, expensing was kept out of the act. Labor was furi-
ous about the omission. On the day that the law went into effect, the AFL-CIO
held a rally to kick off a nationwide campaign, “No More Business as Usual.”
John Sweeney denounced Enron’s executives for cashing their options as the
company went under. “They are thieves and they are stealing our hopes, steal-
ing our dreams, and stealing our future,” he declaimed. In a press release, Swee-
ney blamed stock options for driving up executive pay “to an obscene 410
times average workers’ pay.” However, compared to his rhetoric, Sweeney’s
recommendations were blandly technocratic. He told the rally that the
number-one item on his agenda was expensing. The other was to prohibit
executives from selling stock in their firm while in office, which, he said, would
remove incentives for them to pump up their company’s shares.>!
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Congress returned to executive pay several months after SOX became law.
The Senate Commerce Committee, chaired by John McCain, convened hear-
ings in 2003. The Arizona senator, by now alongtime critic of CEO compensa-
tion, was particularly incensed by the airline industry, which had received
close to $4 billion from the government to tide it over through the drop in
airline travel following 9/11. The subsidy was contingent on fixing what Mc-
Cain called “insulting” executive pay levels, yet the airlines had failed to rein
in compensation. Jack Welch was invited to testify but did not appear, nor did
other highly paid CEOs like Michael Eisner (Disney) and Leo Mullin (Delta
Airlines). McCain warned that the United States was “returning to a second
Gilded Age” and that stock option misdeeds “give capitalism a bad name.”*

Damon Silvers was among those who did appear. Playing to McCain, he
noted that after 9/11, American Airlines had failed to disclose a scheme that
included $41 million to protect executive pensions in case of bankruptcy. He
said that generally the time frame for granting options was too short and led
to risky decisions that hurt the interests of long-term investors like pension
funds. FASB and the SEC had the power to do something about executive pay,
Silvers asserted, but “they need the support of Congress.” However, a greater
principle was at stake than expensing, he contended: “Our markets will be
damaged if after the events of the last two years it appears that our accounting
standards are still being held hostage to the very political dynamics that pre-
vented effective regulation in the 1990s.”>*

Business lobbying against a FASB expensing rule remained intense. The
International Employee Stock Options Coalition collected signatures from
more than forty members of Congress, including California representatives
from both sides of the aisle, and sent them to FASB. The coalition, joined
by TechNet, brought prominent executives to Capitol Hill. One was Ora-
cle’s Larry Ellison, another CEO who had thumbed his nose at McCain’s
committee. Representatives David Dreier (R-CA) and Anna Eshoo (D-CA)
co-sponsored legislation to delay any FASB rule until the completion of a
three-year study. In November, Senator Michael Enzi (R-WY), previously
an accountant, introduced another bill to stave off a FASB standard, this one
requiring that expensing be limited to a corporation’s top five executives.
With only a touch of hyperbole, Enzi said a FASB rule would kill entrepre-
neurial activity in the United States. Not to be outdone, John Doerr, the
doyen of the venture capital industry, said to FASB’s chairman, “I don’t think

there could be a worse time in America’s economic history to adopt such a
»24

policy:
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In the midst of this back and forth, Microsoft broke ranks with an electrify-
ing announcement: It would abandon stock options for a mix of time- and
performance-based stock grants. The company had been preceded by Coca-
Cola, but Coke was not from the tech world, nor was it nearly as influential as
Microsoft. Richard Trumka sent letters to twelve major corporations, includ-
ing Intel and Cisco, urging them to follow suit. Sounding more like the attor-
ney he was than a tough-talking union chief, Trumka wrote, “I strongly en-
courage you to expense all equity compensation including previously granted
stock options, and to grant performance-vesting restricted stock to senior
executives instead of stock options.” Bill Patterson labeled the Microsoft deci-
sion “a defection” and “the beginning of the end, though not the end,” for
unexpensed options.*®

On a parallel track, union investors offered numerous resolutions to compel
expensing. Corporations successfully bid the SEC to block them—as when
National Semiconductor said that a Carpenters’ proposal was an accounting-
related and not pay-related matter and therefore covered by the ordinary busi-
ness exclusion.

Despite negative sentiment in the business community, the SEC reversed
course and deemed expensing “an important social policy issue,” hence, free
from the exclusion. Ed Durkin immediately announced that his building-
trades coalition planned to submit more than a hundred proposals and create
momentum to prod Congress and FASB to act. “Shareholder proposals,” he
said, “provide an opportunity to weigh in while politicians are waffling.”

Over 150 expensing proposals were filed in 2003-2004. Nine out of ten came
from union investors, most of them in Durkin’s coalition, and they received an
average vote of 49 percent. Support reached 9o percent at Starwood Hotels
and 79 percent at Fluor. After the vote, Fluor immediately began to expense
options. Like other companies at this point, it could see the handwriting on
the wall. Fabrizio Ferri and Tatiana Sandino, accounting professors at Colum-
bia and Harvard respectively, found that the mere submission of an options-
related proposal was associated with an 11 percent increase in the likelihood of
a firm voluntarily choosing to expense. When proposals received majority
votes at Fortune soo corporations, they were followed by an average decrease
in CEO compensation of $2.3 million, a not insignificant amount.>®

Cisco and Intel urged their employees to swamp FASB with anti-expensing
letters. Cisco executives knew that expensing would reduce the company’s
earnings by more than a third. In response, the AFL-CIO created a form letter
stating that executives should be “ashamed for trying to hide the cost of stock
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options” and posted it on the Paywatch site for visitors to send to FASB. The
AFL-CIO was one of the founders of RestoretheTrust.com, a forty-member
association of pension plans and other institutional investors that earlier had
lobbied for Sarbanes-Oxley. The group devised its own form letter sent by
nearly one thousand people that excoriated unexpensed options and the “ex-
orbitant pay packages” that resulted from them.”’

In the background was the steady drumbeat of corporate misdeeds. For
example, the SEC sued HealthSouth for falsifying $2.7 billion in profits, fol-
lowing which the Justice Department indicted Richard Scrushy, the company’s
CEO, for money laundering, securities fraud, and other charges. It also ac-
cused Scrushy of forcing other top executives to commit fraud. This was one
of the few criminal cases ever pursued for violations of Sarbanes-Oxley. Share-
holders filed lawsuits charging Scrushy with insider trading connected to the
sale of his stock options. That same year a cocky Jack Welch received his come-
uppance when his divorce proceedings revealed a secret severance package
that left General Electric on the hook for a luxury apartment, regular flower
deliveries, and food service staff, among other eye-opening perks. The SEC
criticized GE for failing to disclose the details of Welch’s retirement deal. In
contrast to the shareholder meeting where Bill Patterson drew hoots of deri-
sion from other investors, the 2003 meeting saw one shareholder stand up and
say, “What we did for Jack Welch was absolutely disgusting.”*®

When it came to stock options, the SEC took a harder line than FASB. In
2003, the agency authorized a regulation giving shareholders the right to
approve stock option plans. Shareholder consent also would be required
before companies would be permitted to change the exercise price of out-
standing grants.*”

FASB finally adopted an expensing rule in December 2004. There then oc-
curred a dramatic reversal in the popularity of options, from a weight of
49 percent in CEO compensation in 2000 to 12 percent in 2016. New types of
stock-based pay replaced options. Because of congressional inaction, compa-
nies were still allowed to deduct an employee’s gain, something that bothered
Carl Levin nearly twenty years after he first flagged the problem. Ordinary
employees were the one group that failed to recoup losses from the ebbing of
stock options. During the NASDAQ boom, stock options were liberally dis-
tributed throughout high-tech companies, but because expensing raised their
real cost, many fewer of these employees now received them.*

In the wake of repeated scandals, people realized that they’'d been played.
The source of management’s misconduct, said economist Anat Admati, was
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“financialized corporate governance.” It had encouraged opacity, fraud, and
deception, particularly with CEO pay. Even Michael Jensen recanted his faith:
“I recommend that a company never again issue another typical standard ex-
ecutive stock option. The vast increase in the use of options in managerial
compensation plans in the last decade does not suffice to identify managers’
interests with those of their stockholders and with that of society.”!

Backdating

No sooner had expensing become law than a new problem arose: backdating.
Backdating occurs when an option’s grant date is reset to an earlier date. Doing
this minimizes the risk associated with a falling stock price and raises the op-
tion’s value. While not unlawful, failure to disclose violates accounting and
securities laws. Backdating also overstates net income. If it’s unreported but
subsequently discovered, a financial restatement is required, which often re-
duces previously stated profits. A study by Erik Lie at the University of Iowa
found that backdating had led to executives receiving “billions of [illegitimate]
dollars.” The Wall Street Journal reported Lie’s findings in a March 2006 story
that rocked the business world. The Journal created a website revealing corpo-
rations under scrutiny by the Justice Department and the SEC. It showed
whether the CEO or directors had left the company and whether there had
been an earnings restatement.

Of nearly eight thousand firms studied by Lie, almost 30 percent—more
than two thousand from all industries, not only tech—had not reported back-
dating of options granted between 1996 and 2005. Most of them were forced
to restate earnings. A few had credit downgrades and were temporarily delisted
from stock markets. Several CEOs were indicted by the Justice Department.
Some of the firms investigated for backdating would later be implicated in the
subprime mortgage meltdown. Only sixteen months after a shareholder sued
Lehman Brothers for manipulating grant dates, the investment bank declared
bankruptcy.**

In 2006, the SEC circulated a plan to limit backdating through enhanced
disclosure in proxy statements and annual reports, and to have the disclosures
written in plain English. The plan left many dissatisfied. Demands on the SEC
to take a stricter approach came in various forms, including proposals from
union investors for longer holding periods for stock options (IBEW), a pro-
hibition on vesting until performance criteria were met (AFL-CIO), and
specified grant dates (LongView).
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To keep the pot boiling, the AFL-CIO posted yet another form letter on
Paywatch urging the SEC to require companies to disclose the formulas they
used to calculate executive bonuses. Fifteen thousand site visitors sent letters
to the agency, this out of a total of twenty thousand comments. The big public
plans—among them CalSTRS, CalPERS, and the New York state and city
funds—as well as CII and LongView, criticized the SEC’s draft because it
would shift responsibility for preparing compensation reports from the
board’s compensation committee to the CEO and CFO. The SEC rolled out
its final regulations in July 2006, the biggest change in pay reporting since the
Depression.*?

Changes were on the way at the SEC. Business had long been unhappy with
William Donaldson, the agency’s chief. An investment banker and corporate
liberal, Donaldson took his mandate seriously, too seriously for the business
community. He came under fire from a range of critics, including the US
Chamber of Commerce, Federal Reserve Chairman Alan Greenspan, and
Treasury Secretary John Snow. Donaldson, said Snow, had engaged in “regula-
tory overreach.” In the face of the attack, the SEC director “quit” before the
final SEC regulations were released. Replacing him was Christopher Cox, a
conservative former House member from Southern California. Several unions
were dead set against his nomination. AFSCME said that Cox always sided
with big business over investors and urged its members to complain to their
representatives. In a letter to Senators Richard Shelby and Paul Sarbanes of the
Senate Banking Committee, the AFL-CIO said that Cox had opposed nearly
every part of Sarbanes-Oxley and alleged that he favored the immunity of
CEOs to charges of fraud. Despite the SEC’s new backdating rule, under Cox
the pace of investigation was lethargic. Few executives were indicted, and only
two went to prison.**

Another knock against Cox was his dark-of-the-night revision of stock op-
tion rules, a change put in place on the Friday before Christmas 2006. It per-
mitted companies to spread the cost of a grant over several years instead of
counting its value during the issuance year. Shareholder activists were furious.
The Laborers, with $30 billion in its Taft-Hartley fund, said the change was all
about optics; it would “make the numbers look smaller than they really are”
CalPERS, CalSTRS, CII, TIAA-CREF, and the AFL-CIO loudly complained
to the SEC. Barney Frank blasted Cox for offering a “Christmas eve gift to
corporate America.” Not surprisingly, the US Chamber of Commerce praised
the revision, and even President Bush commended Cox for “making sure that
the regulatory burden is not oppressive.”**
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It wasn’t necessarily the case that Democrats were less tolerant than Re-
publicans of those implicated by backdating. One of the era’s most lucrative
option grants went to Dr. William McGuire, the head of a Minnesota-based
insurance company, UnitedHealth Group, who raked in more than $2 bil-
lion from illegally backdated options. The board, incredibly, had allowed
McGuire to select the dates of his own grants, and he picked days on which
the company’s stock was at a low. Caught up in the mess at UnitedHealth
was James A. Johnson, a UnitedHealth director and member of its compen-
sation committee. Johnson was a bigwig in the Democratic Party. A native
of Minnesota, he had managed Walter Mondale’s 1984 presidential cam-
paign. During the 1990s, he was Fannie Mae’s CEO. Graef Crystal, an expert
on executive compensation, twice rated Johnson among the nation’s most
overpaid CEOs.

After McGuire’s backdated options came to light, the AFL-CIO’s Office of
Investment, under Trumka’s purview, demanded Johnson’s ouster from Unit-
edHealth’s board. But several former Democratic senators lobbied John Swee-
ney to get Trumka to leave Johnson alone. Trumka backed off only after John-
son promised he would try to oust McGuire as UnitedHealth’s CEO. McGuire
resigned but kept $800 million from his compensation package. Johnson left
too but retained the options he had received as a director, which were worth
$175 million. He served on the boards of other companies affected by backdat-
ing scandals. Despite the baggage Johnson carried, Barack Obama selected
him to serve on his three-person vice presidential selection committee, this at
a time when Obama was calling for say on pay.>®

Say on Pay

The SEC’s 2006 regulations required companies to publicize grant dates for
options and stock prices on those days and to report annually on executive
bonuses versus an industry benchmark. But sunlight doesn’t always disinfect.
Some firms subsequently published the data in what the Washington Post called
“gobbledygook.” The newspaper asked three consultants to study Disney’s an-
nual report and decipher what Disney’s CEO received. The figures ranged from
$21 million to $31 million to $51 million. Disclosure, said Damon Silvers,
“doesn’t change the underlying dynamics to make boards more accountable to
investors.” To get accountability along with transparency, activist investors
sought the right for shareholders to vote on executive compensation—say on

pay. It would be an uphill struggle to obtain it.*”
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Controversy over executive compensation was not limited to the United
States. The United Kingdom in 2002 adopted a say-on-pay law, which originated
in the UK’s governance cookbooks of the 1990s. Tony Blair backed say on pay
as a way of addressing inequality without need for government expenditures.
Almost immediately after the UK law went into effect, there was a donnybrook
at the British pharmaceutical manufacturer, GlaxoSmithKline, when 61 percent
of shareholders voted “no,” a shock felt throughout investing world. Among
Glaxo’s shareholders was CalPERS. A month after the vote, Phil Angelides,
California’s state treasurer and a CalPERS trustee, joined the chief investment
officers of six other state plans to press the SEC for a British-style law.*®

Union investors introduced their first say-on-pay proposals during the 2006
season. Leading was AFSCME’s pension fund, the driving force behind which
was the late Richard Ferlauto. He left ISS’s Taft-Hartley division in 1997 to join
the AFL-CIO’s Office of Investment, after which he was hired by Gerald
McEntee, AFSCME’s president. Among AFSCME's first targets were Coun-
trywide Financial and Home Depot.

Countrywide was an interesting choice, the nation’s third-largest lender of
subprime mortgages. Its CEO and board chairman, Angelo Mozilo, received
total compensation of $160 million, 6 percent of Countrywide’s net income.
Of that he realized an additional $119 million from exercised options and held
additional options then worth around $200 million. These mind-numbing
figures were sure to hit the outrage constraint. Said one consultant, “If you are
going to pick on anybody, he would be a good guy to focus on.”

In response to a say-on-pay proposal, Countrywide’s board said that having
shareholders vote on executive pay would hamper recruitment and retention
of excellent senior executives. Ferlauto asked whether the board had to give
Mozilo that much equity “to keep him happy and attached to the company?
As a company founder, is he going anyplace?” The following year Country-
wide reported losses totaling $3.9 billion, a canary in the coal mine for the
financial meltdown.*

At Home Depot, shareholders were unhappy that the firm’s shares had fallen
9 percent since 2000, when CEO Robert Nardelli was hired, as against a
185 percent increase at rival Lowe’s Companies. Yet Home Depot paid Nardelli
a total of $245 million during the five years after he became CEO, more than
his Lowe’s counterpart. On top of that, evidence surfaced that Home Depot’s
board had been backdating Nardelli's options for fourteen years.

AFSCME, joined by CalPERS, the Laborers, and the CtW Investment
Group, urged Home Depot’s shareholders to withhold votes from ten of the
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company’s eleven directors. (The eleventh director was new to the board, and
his name was Angelo Mozilo.) Demonstrators stood outside the general meet-
ing, one of them wearing a chicken costume and an orange Home Depot
apron. The demonstrators chanted, “Hey Nardelli! Your stock price turned to
jelly!” Inside the meeting, Nardelli refused to respond to questions about his
pay and enforced strict time limits on comments from the floor.

Home Depot didn’t reveal its backdating schemes until after the general
meeting. At that point, Richard Trumka sent an open letter to Bonnie Hill, a
Home Depot director, demanding the board fire lead director Ken Langone
and recoup all gains from backdated options. Hill agreed to meet with Trumka,
promising “a hard look” at Nardelli's compensation. Home Depot was a non-
union employer, where the UFCW recently had made several unsuccessful
organizing attempts. Labor saw Home Depot as a steppingstone to Walmart.
With its over 2 million low-wage employees, Walmart was the labor move-
ment’s mother lode. Companies like Home Depot and Walmart were what one
labor journalist dubbed “the commanding heights of the service economy.”
Attacking Nardelli’s pay tarnished management in the eyes of its employees.*’

Corporations claimed that shareholders didn’t deserve a say on pay because
they were less well informed than directors, an argument for directorial discre-
tion. The claim is a thin reed; boards can easily supply investors with informa-
tion explaining the rationale for their pay decisions, as was happening in the
UK. In ordinary times, institutional investors tend to support management in
voting on executive pay. But the 2000s were not ordinary; the revelations of
widespread illegalities had shaken investor confidence. What management
really feared is what happened in 2011, after Dodd-Frank mandated say-on-pay
voting: Glass Lewis, a prominent proxy advisor, reccommended voting no in
over one out of five say-on-pay votes; ISS advised a no vote in one out of ten.*!

Take It to Congress

At the end of 2005, Barney Frank introduced “The Protection against Execu-
tive Compensation Abuse Act,” intended to address “runaway pay” and “pay
disparities” between executives and non-managerial employees. Its center-
piece was say on pay. Other provisions included mandatory clawbacks at com-
panies forced to restate their earnings, a more stringent version than Sarbanes-
Oxley’s. With Jack Welch in mind, the legislation required companies to
disclose the details of executive rewards, including perks like company-paid

income taxes.**
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The House held hearings on Frank’s bill in 2006. The AFL-CIO’s Brandon
Rees testified in favor of it against powerful opposition. The Business Round-
table drubbed say on pay as “unwise and ultimately unworkable” and warned
that it would lead to class-action lawsuits against executives. Regarding say on
pay, the Roundtable warned, “If we adopted a system where small groups of
activist shareholders used the process to politicize corporate decision-making,
the consequences could very well be destabilizing.” Frank’s bill died, but it
boosted his reputation as an expert in financial regulation, even taking him to
Davos.*

Frank met with the media at the National Press Club after he became chair
of the House Financial Services Committee in 2007. Over the next two years,
his committee would hold hearings about the causes and consequences of
inequality and flat wages. Frank believed that a “small segment” of executives
had benefited from economic growth while the majority of Americans had
not. According to David Smith, Frank’s advisor, the decision to focus on say
on pay was a reflection of “a new Chairman searching around for attention and
getting stuff that was on the shelf and ready to go.” Say on pay was easy to ex-
plain to constituents who saw a steadily widening income divide. Public opin-
ion about big business had turned more negative than at any time since 1973.
Smith said that Frank thought say on pay would appeal to the working-class
voters who had put Bush in office for his second term.**

Democratic leaders understood that overhauling immigration and signing
more trade agreements were off the agenda unless they responded to what
journalist Robin Toner dubbed “the new populism.” To retain the votes of the
working class, the Democrats would have to tilt left in the upcoming elections.
But as Toner reported, “Many on the left worry that the Democratic establish-
ment is merely paying lip service.” Say on pay was a good political issue: Who
wouldn't like the idea of “voting” on the boss’s pay? As a remedy for inequality,
however, it was wanting.

Republicans recognized that they too were vulnerable to rising populism.
President Bush gave a speech addressing inequality at Wall Street’s Federal
Hall following a surprise visit to the New York Stock Exchange in January 2007.
He acknowledged that “a few extravagant pay packages” had “disgusted” mil-
lions of Americans. Said Bush, “The fact is that income inequality is real. It has
been rising for more than twenty-five years.” The audience of bankers and
brokers reacted with silence but cheered when Bush said he would cut taxes.*®

Corporations found it difficult to persuade the public that executives de-
served what they received. Damaging to their cause were two astronomical
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severance payments—at Pfizer and Home Depot—that came to light in 2007.
At Pfizer, the board awarded CEO Hank McKinnell severance pay worth nearly
$200 million, even though the company’s share price had fallen 43 percent dur-
ing his five-year tenure. Shareholder anger caused McKinnell to retire from
Pfizer a year earlier than intended. Ironically, Pfizer was a member of CIl and a
company with exemplary corporate governance, at least on paper.46

Robert Nardelli left Home Depot later that year. His going-away present
was an exit package worth a head-turning $210 million. It was hubris on the
board’s part to give Nardelli that much money after his subpar performance
and the backdating problem. Barney Frank released a scorching statement
about Nardelli’s exit package: “Some defenders of CEO pay argue that CEOs
are rewarded for increasing the stock or the overall value of the company, but
judging by today’s market reaction, Mr. Nardelli’s contribution to raising
Home Depot’s stock value consists of quitting and receiving hundreds of mil-
lions of dollars to do so.” Breaking ranks with the business community,
Charles T. Munger, business partner of Warren Buffett, predicted that say on
pay “might dampen some of the excess.” And a survey of chartered financial
analysts (CFAs) found that three-fourths were in favor of it.*”

Frank reconvened say-on-pay hearings. Although Bush said that he would
not sign a bill containing say on pay, and most Republicans were opposed to it,
Democrats were in control of Congress. Frank met with representatives from
130 pension funds at an event organized by CII and warned that if say on pay
passed and directors were to “simply shrug off the votes, there could be more
drastic reform.” Even when three previous SEC chairs came out against Frank’s
bill, the Democrats had the votes, and it passed in April 2007 by 269-134.®

By then, candidates were on the hustings for the upcoming presidential
election. One was Illinois Senator Barack Obama, who said say on pay would
give shareholders “the power to debate and fight back against exorbitant ex-
ecutive compensation.” Say on pay was a way of telling voters, “We feel your
pain.” Several hours after the House passed Frank’s bill, Barack Obama intro-
duced companion legislation in the Senate. Senators Hillary Clinton (D-NY)
and John Edwards (D-NC), both candidates, backed the Obama bill, while on
the Republican side John McCain (R-AZ), another candidate, said he sup-
ported say on pay as a concept but did not endorse a legislative approach.
When Obama’s bill died the following year, it wasn’t Republicans who killed
it. Instead it was Senator Christopher Dodd (D-NH), now chair of the Senate
Banking Committee, who refused to hold hearings on the bill. Dodd too had
thrown his hat into the presidential ring and had no desire to help Obama.*’
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AFSCME and Walden Asset Management, a social investor, created a co-
alition of shareholders to press companies for say on pay in tandem with
Frank’s efforts in Congress. It included state and local plans—from California,
Connecticut, Boston, and New York City—as well as the AFL-CIO, Hermes
Investment, Calvert Investments, Amalgamated Bank, and faith-based inves-
tors belonging to ICCR. The group submitted forty-four say-on-pay requests
in 2007.5°

With Congress, the SEC, and institutional investors nipping at their heels,
companies showed a greater willingness to compromise than in previous years,
not only on executive compensation but on other issues. The intensity of con-
sultation between firms and investors was unprecedented. The head of CII,
Patrick McGurn, said “We’ve never had a season that had so much activity
going on in the wings and much less taking place center stage.”"

Several companies reached out to the AFSCME-Walden group in search of
a compromise. Led by the besmirched Pfizer, they called themselves the “Work-
ing Group on the Advisory Vote on Executive Compensation Disclosure.” In-
cluded in the invitation-only group that met at Pfizer’s headquarters in New
York were twelve major corporations, weighted toward pharmaceuticals
(Bristol-Myers, Colgate-Palmolive, and Schering-Plough) and finance (AIG,
JPMorgan Chase, Prudential). The group had detractors in the business world,
people who were wary of anything that might encourage say on pay. Martin
Lipton distributed a letter disparaging the Working Group’s ideas as “corporate
governance run amuck” and proffered the usual criticism that directors should
not be replaced by shareholders when determining executive rewards.*?

Another group was dead set against say on pay. Co-led by the Carpenters
and the US Chamber of Commerce, it included Citigroup and DuPont. Ed
Durkin, again the renegade, had developed two alternatives to say on pay. His
“commonsense pay plan” included a cap of $1 million on a CEO’s salary, with
other payments to be made in restricted shares instead of options. The plan
rarely obtained more than 10 percent of votes cast, its Clinton-like cap being
the kiss of death. Durkin then formulated the “pay-for-superior-performance
plan,” which called for benchmarking a corporation’s stock returns—and CEO
rewards—to the performance of its peers. This second plan fared better than
the commonsense approach, averaging 30 percent of votes cast in the 2006 and
2007 seasons, but never came close to the popularity of say on pay. Durkin
believed that activism should be based on “thoughtful investigative work on
compensation plans” to see what would be best for the company and its share-
holders. The goal, he said, was getting companies to take specific actions, such
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as benchmarking. According to Durkin, say on pay communicated little more
than general dissatisfaction and did so in a disengaged way.>®

Dodd-Frank

The global banking system reached the brink of collapse in September 2008.
The initial response from the Bush administration was the Emergency Eco-
nomic Stabilization Act, famous for its Troubled Asset Relief Program
(TARP), which authorized the Treasury to spend up to $700 billion to pur-
chase depreciated assets and to loan funds to failing banks. The quid pro quo was
that the federal government had the right to monitor and direct the companies
receiving its help. Twelve million people now had underwater mortgages, 7
million lost their homes, and employment fell by nearly 9 million persons.
People were outraged, and, as in 1893 and 1932, they blamed bankers for their
suffering. Stoking public anger were reports that rescued banks continued to
spend lavishly. Merrill renovated its corporate offices, and Citigroup placed
orders for corporate jets. People felt that bankers had reaped ill-gotten gains
during the runup to the crisis, and they were right.

The financial crisis and associated scandals reignited say on pay. That fall in-
vestors prepared over one hundred say-on-pay proposals. Union plans divided
theirs among corporations implicated by the financial crisis (like Bank of Amer-
ica), those where labor had no side interests (Apple and Lexmark), and those
where it had collateral interests (CenturyTel, Walmart, and Windstream).>*

TARP included restrictions on bankers’ pay, some of the specifics drawn
from shareholder resolutions. No bonuses were to be paid by companies re-
ceiving TARP funds unless they took the form of restricted stock and did not
fully vest unless companies repaid their loans. Clawbacks would occur if the
bonuses executives received were the result of inaccurate earnings statements.
Loan recipients were told to eliminate incentive rewards that encouraged “un-
necessary and excessive” risk-taking. TARP also imposed a cap of $500,000 on
the tax-deductible compensation of senior executives.>

Two weeks before his presidential inauguration, President Obama an-
nounced the American Recovery and Reinvestment Act (ARRA). The legisla-
tion detailed plans for spending on infrastructure and aid to states. Title VII,
however, spelled out “limits on executive compensation” for TARP partici-
pants. One ofits requirements was for TARP companies to initiate say on pay.
The president signed the legislation in February. Yet despite how voters felt
about bankers’ pay, shareholders seemed to feel differently. Only a handful of
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TARP recipients received “reject” votes above 30 percent. At Goldman Sachs,
98 percent of the votes ratified the board’s pay decisions.

It remained uncertain whether Congress would extend say on pay to the
thousands of companies not receiving federal aid. In May, Senators Charles
Schumer (D-NY) and Maria Cantwell (D-WA) introduced a bill to make say
on pay mandatory at all public companies, which Dodd then incorporated into
his own legislation. It was still there when Congress voted on Dodd-Frank. By
then, dozens of firms had voluntarily adopted the practice. On July 21, 2010,
President Obama signed the Dodd-Frank Wall Street Reform and Consumer
Protection Act. Say-on-pay voting commenced the following year, one of
Dodd-Frank’s first provisions to be implemented.*’

As pay voting got underway, it appeared that business’s dire warnings had
been overblown. At Russell 3000 companies, 91 percent of shares were voted
in favor of the board’s recommendations. An article in the Cornell Law Review
indicated this “showed strong support for existing pay practices.” But insider
holdings need to be considered. Their size varies, but estimates put them at
around 21 percent of common stock in the average public company, and higher
in some of the more problematic firms. Take Viacom, for example. In 2013, the
board’s pay recommendation was endorsed by 96.6 percent of voted shares,
seemingly a resounding show of support for management. Yet much of Viacom
was owned by its CEO, Sumner Redstone, his family, and Viacom executives.
If one takes their shares out of the picture, two-thirds of Viacom’s independent
shareholders cast their ballots against management.>®

Did say on pay change anything? On the investor relations side, it did. Com-
panies held more frequent private meetings with large investors to discuss their
concerns. But say on pay’s effect on executive rewards is difficult to pin down.
Some studies find that it raised the sensitivity of CEO pay to stock-price per-
formance; others find that excess compensation (unrelated to performance)
did not decrease following a say-on-pay vote, no matter how negative the vote.
The AFL-CIO had been optimistic that say on pay would give shareholders “new
tools to fight back [against] out-of-control CEO pay.” But executive compensa-
tion continued its upward march. The New York Times financial reporter Jesse

Eisinger judged say on pay an example of “toothless public regulations.”’

Pay Ratios

Several months before Dodd-Frank became law, New Jersey’s Democratic
Senator Bob Menendez inserted a provision requiring companies to disclose
in their annual report the ratio of the CEO’s pay to that of the median em-
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ployee. Menendez quoted Louis Brandeis’s sunlight quip, adding that disclo-
sure would encourage fairness of rewards. “Middle-class pay has stagnated
while CEO pay has skyrocketed,” he said.

Among the first to discuss pay ratios was management guru Peter Drucker
in his essay, “Overpaid Executives: The Greed Effect,” published in the 1980s
when executive pay was starting to climb above the flat line of its postwar years
while ordinary employees lagged behind. He warned that this would “disrupt
the team” and make adversaries of executives and workers. Like others in those
years, Drucker pointed to the Japanese, “our toughest competitors,” where the
distance between top and bottom was smaller than in the United States. “Yet
their companies aren’t doing too badly,” said Drucker. CEO compensation
mattered not only to those at the bottom but to higher-paid employees as well:

Resentment . . . extends up into the ranks of professionals and managers. A
large defense contractor, for instance, recently lost some 20 senior engi-
neers and engineering managers—some of them men with 2 years of ser-
vice in the company. Each quit for the same reason. Said one: “While our
salary increases last year were held to 3 percent with the argument that any
more would be inflationary, the nine people in the top management group
voted themselves bonuses and additional stock options amounting to a
25 percent to 30 percent increase in their compensation—and that’s simply

dishonest.” Needless to say, none of these men is “anti-business” or even
mildly “liberal”

Drucker recommended that companies voluntarily adopt a preset multiple of
CEO pay over lower-level employees in the range of 15:1 to 20:1. In 1978, the
ratio stood at 30:1.%°

The person who brought pay ratios to Congress was Martin Olav Sabo, a
liberal Democrat from Minnesota. In 1991, when pay inequality was in the
news, Sabo wrote the Income Equity Act, which would eliminate corporate
tax deductions for executive pay in excess of twenty-five times that of the
lowest-paid full-time worker. Relentless, he re-introduced the bill repeatedly,
the last time in 2005 right before his retirement. He harbored no illusion that
his legislation would pass but viewed it as a touchstone for debate and a way
to draw national attention to inequality. Knowing the ratio, he said, “could
“prompt business leaders to take a closer look at how they may be contributing
to America’s widening economic divide.”®"

Social investors picked up on Sabo’s idea. United for a Fair Economy
(UFE), a Boston-based advocacy organization with ties to social investors and
unions, started a campaign called Close the Wage Gap. UFE identified CEOs
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whose compensation surged after layoffs and plant closures. Its leading “job
shifter” was Jack Welch. GE’s pay ratio, UFE said, was the result of a high nu-
merator and a low denominator: Welch’s bonuses rewarded him for shipping
US jobs to Mexico. Together with a social investor—Franklin Research and
Development (later Trillium) —UFE submitted resolutions at GE in 1998 and
1999, asking the company to set a cap on executive pay. The resolutions re-
ceived below 6 percent.®

Social investors continued to press the issue. In 2006 Walmart faced a pro-
posal submitted by ICCR on behalf of faith-based investors who included the
Sisters of the Holy Names of Jesus and Mary. ICCR noted that Walmart’s CEO
received one thousand times the average pay of its “associates,” who it said
were contributors to Walmart’s success and should be rewarded for that role.
The AFL-CIO, however, was lukewarm to Sabo’s approach. Like other union
investors, it never filed proposals on the topic and played no apparent role in
the Menendez proposal. But Menendez sat on the Senate Banking Committee,
and Dodd needed his vote.

It’s easy to understand how the provision found its way into the final legisla-
tion. It made up only eighteen lines out of Dodd-Frank’s 2,300 pages, and there
were bigger fish to fry. Implementation was left to the SEC, where employers
kept it bottled up for several years. Despite its initial disengagement, the AFL-
CIO began a letter-writing campaign demanding that the SEC take action. In
a 3-2 vote along party lines, the SEC in 2015 approved collection of pay-ratio
data. The first report using the figures was released by Representative Keith
Ellison (D-MN) in 2018. By then the ratio stood at 278, nine times greater than
in 1978.63

Investors had immense success in replacing executive salaries with stock-based
pay. But repeatedly over the following years, they discovered the many ways
executives could subvert their intentions. It sparked a second wave of share-
holder activism, this time led by unions, that entailed a back-and-forth between
private orderings and regulation. What resulted were several fixes to tighten the
connection between pay and shareholder returns.

Executive pay wasn't only an issue for investors. It was bound up with pub-
lic concern over the escalating disparities between the few and the many. Re-
vealing how the system was “rigged,” a word the union leaders used repeatedly,
provided workers with further evidence that their bosses could not be trusted.
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The same was true for voters. In the post-Enron and post-Lehman world, the
malodorous details of executive pay-setting suggested that corporations did
not act in the public interest. Bill Clinton, George Bush, and Barack Obama
understood the political potency of CEO pay. So did Barney Frank, and so did
the AFL-CIO. Riding the issue surely boosted labor’s public image. Whether
it helped unions in other ways is uncertain.

Despite the uproar over CEO pay and inequality, what CEOs were paid was
small change compared to shareholders. In 2006, CEO compensation at the
S&P 500 companies totaled $7.5 billion, whereas the companies distributed to
their shareholders $432 billion as stock buybacks and $225 billion as dividends.
It was often asked if executives received too much. The same was rarely asked
of shareholders.%*
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7
Shareholder Democracy

AFTER ENRON, proxy access became the holy grail for union and public
pension funds. It gives shareholders the right to nominate directors and place
their names alongside the board’s choices. Energizing the drive for proxy
access were shareholders furious that boards had failed to protect their in-
terests. An outsider on the board of a problematic company, someone truly
independent, might persuade other directors to back away from obeisance
to the CEO. Labor had high hopes for proxy access. The AFL-CIO’s Ron
Blackwell said, “It would be a very significant step. You're opening up the
kitchen inside these companies. That’s a dark secret. That’s a place where the
insiders really play inside ball. . . . That’s why the Business Roundtable fought
us to the wall on this.”

Proxy access wasn't a new idea, but it was hotly contested because it chal-
lenged the balance of power within corporations. The search for proxy access
circled around five venues—the shareholder forum, the SEC, Congress, the
White House, and the courts. It eventually found its way into the Dodd-
Frank Act.

Proxy access pitted business against shareholders, Republicans against
Democrats, Congress against the SEC, and union investors against each other.
As with say on pay, shareholder proposals and lobbying kept the heat on Wash-
ington to mandate a market-wide rule. AFSCME’s Richard Ferlauto thought
that say and pay and proxy access were related: A shareholder-nominated di-
rector could be a “hammer” on the board if shareholders rejected its pay rec-
ommendation. Proponents wrapped proxy access in democratic trappings; it
was voting by constituents. The University of Delaware’s Charles Elson, an
expert on corporate governance, said proxy access would “make corporate
democracy more real.”!
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The Rise of Proxy Access

Even without proxy access, shareholders had the right to nominate directors,
although the barriers were high. Nominators had to pay all printing, mailing,
communications, and legal expenses. Only 10 percent of public pension plans
said that they had ever nominated a candidate. In companies with capitaliza-
tions above $200 million, there was an average of only twelve attempts each
year to nominate individuals for board seats between 2001 and 2007. Said
Joseph Dear, the CIO for CalPERS, “[ C]ompanies can and do frustrate efforts
to nominate directors.”

The SEC’s staff had discussed a proxy access rule in 1942 that would have
required companies to permit shareholders to place their nominees on the
ballot. Business complained and the agency did not act on it. There was a
permissible but watered-down alternative: to encourage the board’s nominat-
ing committee to accept names from shareholders. Shareholder opinions
merely were advisory to a nominating committee, whereas proxy access auto-
matically placed a shareholder nominee on the ballot. Ralph Nader brought
proxy access back with a shareholder resolution at General Motors in 1970,
and it was included in the 1980 Metzenbaum-Rosenthal Corporate Democ-
racy Act (see chapter 1). CalPERS offered an ersatz version in 1988, when it
asked Texaco and three other firms to create a Stockholders’ Advisory Com-
mittee that would permit their largest investors to weigh in on, although not
nominate, board candidates. In those days, nominating committees remained
few and far between.?

In 1990, when shareholders were feeling their oats, the United Shareholders
Association, founded by raider T. Boone Pickens, sent a letter to the SEC asking
for proxy access. Two years later, the SEC removed a range of barriers to share-
holder activism, but proxy access was not among them. Following that, share-
holders periodically offered access proposals and the commission permitted
companies to omit them. Companies threw shareholders a bone and responded
with nominating committees instead. CII's Sarah Teslik said, “Companies will
fight back against allowing shareholders to nominate slates. They will watch my
children, they will tap my computer, they will leak bad things about me to the
press, and they will do that with shareholder money.” But, she added, “The
answer is, essentially, that we are the company. You are not.”*

Another approach was to seek greater choice among board nominees. In
2000, a group called Responsible Wealth submitted a proposal at AIG to place
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on the proxy so percent more nominees than there were board vacancies. It
was an idea that went back to Nader and General Motors. It wasn’t proxy ac-
cess, but foreshadowed it. The group brought its members to AIG’s annual
meeting dressed in colonial outfits and distributed cards saying, “A Declara-
tion of Corporate Board Independence.” CII supported the effort despite stiff
opposition from management.”

Proxy access was starting to catch fire as Sarbanes-Oxley was being deliber-
ated, too late for consideration. CII had just begun to debate whether the organ-
ization would endorse it, something that was adamantly opposed by its corpo-
rate members. To kick things into high gear, AFSCME launched a proxy access
campaign in the fall of 2002. Gerald McEntee, the union’s president, sent letters
to 150 public pension funds urging them to support the campaign in the name
of shareholder democracy, while Ferlauto exhorted shareholders to embrace
proxy access to end an “Enronized” world of reckless managers and feckless
boards. AFSCME submitted a mix of binding (amendments to corporate by-
laws) and nonbinding proposals to Sears, Roebuck, Exxon Mobil, AOL-Time
Warner, Eastman Kodak, and Bank of New York. Citigroup received only a
binding proposal. The SEC disallowed all of them. The founder of AFSCME'’s
corporate affairs office, Michael Zucker, said that proxy access would “take a
fake democratic process and make it real,” but the SEC wasn’t listening.6

AFSCME appealed the SEC’s decisions to its commissioners, joined by the
AFL-CIO, CalPERS, and CII. CalPERS went even further with a 2003 peti-
tion to the SEC to create an absolute right for shareholders to nominate direc-
tors, that is, to mandate that all companies grant proxy access. Under the gun,
SEC chairman William Donaldson announced in June that the agency would
look thoroughly into the matter, much to the dismay of the business commu-
nity. Then began a flurry of activity to sway the outcome. CII distributed flyers
near Metro stations in Washington, DC, explaining proxy access and how to
contact the SEC. The AFL-CIO, and other unions provided sample language
on their websites for sending email messages to the agency.”

Led by the Business Roundtable, corporations launched a counter-
campaign. The Roundtable warned of the dire consequences of a proxy-access
rule: “Special interest groups™—an allusion to social and union investors—
might “hijack corporate management” and cause “divisive boards that have
difficulty functioning as a team.” To avoid this, the Roundtable wanted the
board’s nominating committee to be the arbiter of candidates. Again, Sarah
Teslik correctly predicted that business would put up stiff resistance because
proxy access would “rock the corporate world even more than charging op-
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tions to earnings.” When Damon Silvers appeared before a Senate committee
investigating Enron, he reminded the senators that Enron had had an ostensi-
bly independent board but forked over piles of money to its executives. Proxy
access would end what he called “the North Korean model” of director elec-
tions. A management attorney at Dewey Ballantine offered a different view:
“This is capitalism, not democracy. If I don’t like how a company is run, it’s
really easy—I sell my stock.”®

In July 2003, the SEC published a preliminary framework for mandatory
proxy access, but it contained stiff prerequisites. Shareholders would be per-
mitted to place an alternative nominee on the ballot only if, during the previ-
ous two years, the incumbent’s “no” votes had exceeded 35 percent. Only inves-
tors who owned s percent of a company’s shares and had held them for at least
two years would be allowed to nominate. Not even the largest public plans
held more than o.5 percent of any single firm, but groups of shareholders
would be permitted to aggregate their holdings to reach a threshold. In later
years, after proxy access had become prevalent, a majority of firms permitted
up to twenty investors to combine their holdings.”

Now that there was a concrete plan, the politicking became intense. The
SEC received an unprecedented five hundred signed comments and nearly
12,500 form letters. Those from business were worded in strong language. The
Roundtable filed an eighty-page comment with hundreds of pages of appen-
dices. Shareholders, it said, had sufficient means at their disposal to affect a
board’s composition, such as withholding votes and making suggestions to a
nominating committee. Again it claimed that the presence of a shareholder-
nominated director would balkanize the board and disrupt its proceedings.
Another criticism, this one the standard argument against regulation, was that,
because any SEC rule would of necessity be “one size fits all,” it could not take
account of the particularities of different companies. Private orderings were a
better way to go.

Most often heard was the hijack objection. Pfizer’s Henry McKinnell,
whom we met in the previous chapter, at the time was president of the Busi-
ness Roundtable. In a letter to the SEC he warned that union investors in
particular might place on the ballot someone who would “excoriate current
management and . . . criticize . . . the management policies at the heart of [any]
underlying labor dispute.” One journalist quipped that he “hadn’t heard so
much power attributed to labor unions since the last Oliver Stone movie.”*°

Martin Lipton, whose firm represented Kodak, voiced yet another concern:
that proxy access would force boards to pay less attention to non-shareholder
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groups such as employees, creditors, and suppliers. This reprised his ideas
from the corporate constituency period. Skeptics thought that his professed
concern for employees was disingenuous and that what mattered to him—and
to his executive clients—was to keep management in charge. In a rejoinder
filed with the SEC, the AFL-CIO turned the hijack argument around, claiming
that executives themselves had interests and agendas beyond the corporation’s
performance. It added that, while good board relationships were important,
preventing disasters like Enron mattered more.'!

The United States was an exception when it came to proxy access. Other
countries permitted it without experiencing the dire consequences predicted
by its American opponents. The United Kingdom had it in place for over a
century, and there was no evidence that it encouraged special interests or dis-
couraged qualified people from serving as directors. The UK rule was not often
invoked: an average of five times each year from 2011 to 2014, or one out of five
hundred companies annually. In Australia and the Netherlands, countries with
activist investors, proxy access existed but was rarely an issue.'?

Unexpected support came from the Delaware Chancery Court. Chancellor
William B. Chandler III and Vice Chancellor Leo E. Strine Jr. published a
widely noticed article endorsing proxy access, which concluded, “The rhetori-
cal analogy of our system of corporate governance to republican democracy
will ring hollow so long as the corporate election process is so tilted toward
the self-perpetuation of incumbent directors.” Another distinguished advocate
was Lucian Bebchuk of Harvard Law School, who said that proxy access would
improve corporate accountability by removing the “effective monopoly” in-
cumbent boards had over their own elections. On the skeptical side was Jo-
seph Grundfest, who thought unions and pension funds wanted an SEC rule
to obtain “megaphone externalities,” the ability to draw attention to their
causes even if their nominee stood no chance at the ballot box."

Nominating Whom?

When asked what kind of director he would like to see on a board, Dan Pe-
drotty of the AFL-CIO’s Office of Investment replied that it would be different
depending on the type of company. Were it from the construction industry, a
nominee might be a CEO from another construction company who'd been
cooperative with labor in the past. Were it an insurance company, a world
union investors knew less well, it might be an academic or a director on a dif-
ferent board who'd received strong support from active shareholders. Pedrotty
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emphasized that either type would have to be “someone who realizes that our
pension funds have a significant long-term horizon, have concerns about real
independence when they re negotiating a pay package . . . [and] who buys into
the story we tell and the viewpoint we take on capital markets. Part of that is
treating employees according to that long-term view.” One person Pedrotty
named as an ideal candidate was Warren Buffett.'*

Rarely was it suggested that an employee or union representative might
serve on the board, as with German-style codetermination and two-tier
boards. American unions generally disliked the idea of employee-directors
because it blurred the bright line between labor and management, something
that meant more to American unions than to their German counterparts.

The TUC (Trades Union Congress, the UK’s equivalent to the AFL-CIO)
several times had floated the idea of placing an employee on a firm’s compensa-
tion committee. Asked whether the same should happen in the United States,
Pedrotty said that having genuinely independent directors had to come first.
Employee representation, he said, was a long-term goal and perhaps not pos-
sible in the United States. Were union investors to push for an employee on
the board, said Pedrotty, the Business Roundtable and the US Chamber of
Commerce would say that it was proof that union investors cared only about
collateral interests. Pedrotty’s boss, Richard Trumka, took a different position.
Then the AFL-CIO’s secretary-treasurer, Trumka thought employees could
serve as directors, but only if they were independent of management and had
an interest in the corporation’s long-term health: “We would have to train
them, and we would have to make sure that they were qualified” But the AFL-
CIO never advocated having employee directors as a routine practice.'®

Employees sometimes received board seats following the creation of an
ESOP, a situation in which the employees were the shareholders. It hap-
pened at ailing companies like Weirton Steel, United Airlines, and several
others. A rare exception occurred when Chrysler was on the brink of bank-
ruptcy and placed the UAW's president on its board. But this was done as a
quid pro quo for steep wage concessions, and the arrangement lasted for
only four years.*®

Come 2004, the SEC still had not announced a decision. Several state
plans—AFSCME, CalPERS, New York, and Illinois—filed a joint proposal for
proxy access at Disney because they felt that the board had grossly overpaid
CEO Michael Eisner. Optimism rose when the agency told Disney that it could
not disallow the submission. But none of it came to fruition. A few months later
the SEC nixed its own plan and reversed its position on Disney."”
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The decision shocked activist investors. The about-face came around the
same time as William Donaldson’s departure from the agency. In his final
months, Donaldson had flipped and flopped on proxy access to no one’s sat-
isfaction. A month after leaving office, he remarked that he’d been “surprised
at the extent of doctrinaire thinking that was so rigid it couldn’t accept the
obvious conclusion that in a number of important areas we needed at least
some mild regulation.” He surely had the Business Roundtable in mind. When
its president appeared before the Senate, he rejected proxy access, saying,
“There is a misperception that corporations are democracies. In fact, they are
not.” Sitting next to him was Trumka, who quipped, “We do agree with
Mr. Castellani that we have never found corporations to be democracies. We
would like to change that, however.” Trumka’s remark was followed by laughter
in the room.'®

The window for proxy access closed in the face of the SEC decision and the
waning of corporate scandals. According to Ron Blackwell, “The Enron thing
and the WorldCom thing, as devastating as they were for those companies, it
was an opportunity for corporate reform. We pushed it as hard as we could.
But because of other winds blowing in the Republicans’ direction, it was short-
circuited.” Not everyone was unhappy with the demise of the SEC’s plan.
Looking back, attorney Beth Young said the triggering mechanism had made
the plan unworkable because it contained a one-year delay following a with-
hold vote before access to the proxy would be allowed: “People now claim that
they were happy with it because it’s more politically okay to say so. ... But

everyone hated it."*

Majority Voting

Majority voting took on new prominence as proxy access bogged down. By
replacing the plurality rule, which allowed directors to serve on the board if
they received but a single yes vote, majority voting would force companies to
respect shareholder preferences. The Carpenters’ Ed Durkin, a foe of proxy
access, favored majority voting because he thought proxy access was adver-
sarial and gave too much power to large institutional investors unconcerned
with the fate of private-sector workers.?°

Between 2004 and 2009, investors submitted over five hundred proposals
for majority voting. Most likely to receive them were firms with poor economic
performance and high levels of institutional ownership, the old CalPERS
criteria. Those that went to a vote averaged so percent of votes cast. More than
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half came from union pension funds. Proposals drew strong support even
when the sponsor had collateral interests. When the Teamsters demanded
majority voting at FedEx, a firm the union had long been trying to organize, it
received 85 percent of votes cast. Some companies opposed majority voting
but others went along with it, believing it would stymie proxy access.*!

Shareholders liked majority voting for a simple reason: It gave them more
power. An uncontested director who did not receive majority support left the
board 25 percent of the time; but if the company had a majority voting rule, it
rose to 78 percent. Majority voting for directors had spillover effects. After a
company adopted majority voting, it was more likely to implement other types
of proposals receiving majority votes. The financial crisis sped up the dissemi-
nation of majority voting. In 2011, over 9o percent of the S&P 500 were using
it, as compared to 16 percent five years earlier. One of the last holdouts was
Apple, where CalPERS fought for three years until Apple caved.**

Regulatory Wrangling

When Barney Frank became the new chair of the House Financial Services
Committee in 2007, the betting was that he would introduce proxy-access leg-
islation. Indeed, no sooner had Frank stepped into his new post than he de-
clared, “Shareholder democracy solves a lot of problems. We're not talking
about a lot of individual cranks. We're talking about some fairly responsible
people with a lot at stake. They’re not interested in damaging a corporation.
They’re not interested in sacrificing profits for social issues.” But Frank was
busy with say on pay and put proxy access on the back burner. Said Frank,
“You can’t do it all at once”

Late in 2006, a federal court had overruled an SEC decision permitting AIG
to keep proxy access off its ballot. Activists immediately responded. AFSCME
and three public plans introduced a proxy access proposal at Hewlett-Packard,
while CalPERS submitted one at UnitedHealth. Some companies responded
by posting help-wanted ads on their websites for vacant board seats, including
links to their nominating committees, in an attempt to placate investors.**

Finally, in the summer of 2007, the SEC put forth two options for a proxy-
access rule. One was the original blueprint from 2003; the other, backed by
its Republican commissioners, sanctioned proxy access but allowed boards
the discretion to choose who would appear on the final ballot—the nomi-
nating committee approach. Activists were dissatisfied with both plans,
whereas business representatives—who lobbied the Bush White House on
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the issue—backed the SEC’s Republicans. Frank, annoyed by the SEC, told
Chairman Cox to go back to the drawing table. There was intense lobbying
from both sides over the next several months. Yet again the SEC was deluged
with letters.

Only a few weeks later the SEC rejected both of its own plans and said
companies would be allowed to deny shareholder access to the proxy, infuriat-
ing Barney Frank because Cox had not deferred the vote until an empty SEC
seat was filled, a dodge reminiscent of his behavior on options expensing. John
Sweeney alleged that Cox had succumbed to political pressure and taken away
“a fundamental right” AFSCME thumbed its nose at the SEC and filed pro-
posals containing a slight variant of proxy access, including at J. P. Morgan and
Bear Stearns. Nobody could foresee that several months later Bear Stearns
would collapse and be forced into a merger with Morgan. After Bear Stearns’s
demise, Richard Trumka said that its directors had failed to see the connection
between lavish rewards to the CEO, Kerry Killinger, and his bets on subprime
loans. Trumka said it showed the need for investor nominees on the board.**

The banking crash and the fall elections put proxy access back on the front
burner. Also reappearing was Ralph Nader, running a fifth time for president.
Nader touted proxy access and, as forty years earlier, he framed it as the demo-
cratic prerogative of shareholders. An oft-heard trope was the comparison of
corporate election methods to those of totalitarian governments, as Damon
Silvers had done with North Korea. A magazine for the pension fund industry
selected a different comparison nation, saying “Corporate democracy has until
now resembled nothing so much as the democracy of the politburo of the
former Soviet Union, where an old-boy network selected Communist Party

members for membership, and most stayed on it until retirement or death.”>

After the Crash
Congress and the SEC

Shortly after Barack Obama took office, he appointed Mary L. Schapiro to
chair the SEC. Although a reformer, Schapiro had credibility in the financial
industry because of her prior service as an SEC commissioner and her subse-
quent position as CEO of the National Association of Security Dealers. Dur-
ing her Senate confirmation hearing, Schapiro noted that forty of the largest
stock markets outside the United States allowed proxy access and added that
the time had come for the United States to adopt “a well-crafted, rational
approach.”
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Two previous SEC commissioners had recently announced support for it.
The first was a Republican, Richard Breeden, who was chairman when Scha-
piro was a fellow commissioner. The other was a Democrat, Arthur Levitt Jr.,
who wrote an op-ed piece for the Wall Street Journal saying proxy access would
“boost shareholder democracy.” Schapiro hired as her senior advisor Kayla
Gillan, an attorney who had worked at CalPERS for sixteen years.?®

Under Schapiro, the SEC moved quickly on proxy access, and in April 2009
endorsed it. Then all hell broke loose. Marquee companies and seven of Wall
Street’s largest law firms sent an angry letter to the commission. The Chamber
of Commerce made opposition to proxy access its signature issue, launching
a grassroots effort urging small businesses to complain. One protester was the
owner of Don’s Tractor Repair in Wakefield, Kansas, who wrote, “If the com-
panies I purchase parts from are caught up in expensive proxy contests, I am
afraid they will not be able to deliver the parts that I need at a reasonable cost
and in a timely manner”

On the other side, CII and major public and union plans had their own
letter-writing campaigns. A group of eighty law and business professors co-
signed a letter in favor. In June, the SEC created an Investor Advisory Com-
mittee stacked with access supporters. Of the fifteen members, at least nine
had previously backed proxy access, including representatives from CII, the
Consumer Federation of America, Domini Social Investments, and the
AFL-CIO.

Union investors were taken aback when Ed Durkin released a six-page letter
opposing the SEC plan. Again he complained that private-sector workers
would lose out if proxy access came to pass because it would give too much
power to institutional investors, among whom he mentioned Fidelity Invest-
ments. Durkin, ever the voluntarist, did not want to keep giving government
a larger role in corporate governance. The better course, he wrote, was to
“allow the private ordering process to develop a new and effective account-
ability mechanism,” presumably majority voting.>”

Senator Charles Schumer (D-NY) tossed a bomb in April 2009 when he
announced what was dubbed the Shareholder Bill of Rights Act. Cosponsored
with Senator Maria Cantwell (D-WA), it mandated proxy access along with
say on pay. The bill made it to the Senate floor three weeks later, one day before
Schapiro announced the SEC’s new rule.*®

Schumer had close ties to the labor movement, despite his allegiance to
Wall Street, and labor repaid him for his loyalty. New York’s unions, whether
the building trades or SEIU, regularly endorsed Schumer. In return, he took
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up labor’s causes, including the Employee Free Choice Act (EFCA). At the
time Schumer released his shareholder bill, he was also meeting with Senate
leaders to work out a compromise that would bring EFCA the votes needed
for passage. John Sweeney and Andy Stern had easy access to Schumer, as did
Damon Silvers, who never had difficulty getting through to the senator on the
phone.””

For governance reformers, the mood was one of cautious optimism. Rich-
ard Ferlauto described the situation as “exciting and incremental at the same
time.” If Congress and the SEC were to deliver proxy access, he said, “share-
holders will have brand-new extraordinary powers to assert their views.” Senti-
ments such as these made business apprehensive. Most of Cantwell-Schumer
was bothersome to them, whereas proxy access was alarming.*

Cantwell and Schumer persuaded Dodd to add the Shareholder Bill of
Rights to his bill, after which CEOs streamed through Washington to excise
it. The Roundtable said that stopping proxy access was its highest priority. At
this point, moderate Democrats stepped in to thwart Schumer. Senator
Thomas Carper (D-DE) joined a Republican senator, Bob Corker of Tennes-
see, in introducing an amendment to cut proxy access from the Dodd bill.
Carper was a member of the New Democrat Coalition (NDC), a caucus from
the party’s center-right. Other Democrats opposed to proxy access included
Senators Ted Kaufman of Delaware, Mark Warner of Virginia, and Evan Bayh
of Indiana, all members of the NDC. Carper and Kaufman represented Dela-
ware, whose revenues depended on adjudicating private orderings of the sort
that Cantwell-Schumer undermined.*'

Haggling over the final version of Dodd-Frank continued down to the wire.
Come June, proxy access looked inevitable and the fight shifted to its details.
Business sought to limit access to those owning 5 percent of shares for at least
two years; the White House urged Senate negotiators to accept what business
wanted. To get support from Senate Republicans and to please the White
House, Dodd inserted the 5 percent threshold into the Senate bill.

Activist investors were enraged. CII sent an urgent email alert to its mem-
bers asking them to directly contact White House advisor Valerie Jarrett. Were
the new threshold to become law, claimed CII, it would “effectively shut out
those large, long-term responsible investors—mainly public and union pen-
sion funds—most willing to engage companies and hold them responsible.”
ClI also contacted House negotiators and importuned them to reject Dodd’s
revision. In Barney Frank they found a sympathetic ear. Frank said that there
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was “real angst” over the threshold and that § percent “is a lot to have to own.”
Under Frank, the House negotiators put up stiff resistance, and, in the end,
Dodd-Frank said nothing about thresholds. The law kicked the issue over to
the SEC, whose job it would be to craft a rule.>?

In August 2010, a month after Obama signed Dodd-Frank, the SEC atlong
last released its proxy access plan. To deter hedge funds, proxy access could
not be used to take over a company. To nominate, an investor would have to
meet a 3-percent/3-year threshold. The SEC was ambiguous, however, regard-
ing the number of investor groups who could amalgamate to reach it. Kathleen
Casey, one of the two Republican commissioners voting against proxy access,
offered a blistering criticism of the new rule, blaming activist investors for
promoting “the paradigm of a power struggle between directors and share-
holders.” On the other side were CalPERS, CalSTRS, and the AFL-CIO, who
praised the rule; the Teamsters called it historic. The betting was that activists
would now challenge companies whose directors had been narrowly reelected,
whose executives were overpaid, and whose boards had ignored shareholder
proposals approved by majorities.*?

Critics once again trotted out the hijack argument. The Chamber of Com-
merce said that the SEC “has given special interests the ability to hold the
board hostage on narrow issues at the expense of other shareholders.” Else-
where the Chamber charged that proxy access would give union pension plans
“greater leverage to ram through their agenda.” With a touch of historical per-
spective, the Wall Street Journal invoked Saul Alinsky, and said that he'd won
at the SEC. It labeled proxy access “a weapon to extract political conces-
sions. . . . Activist groups and union-led pension funds will come knocking on
a corporation’s door threatening to run opposition candidates if, for example,
the firm doesn’t endorse ObamaCare or won'’t stop supporting the US Cham-
ber of Commerce.” However, a management attorney admitted that many
public corporations were “breathing a sigh of relief” because the access thresh-
old was a challenging one for investors to reach.>*

Suddenly business associations stepped up their game. The Chamber and
the Roundtable filed a lawsuit charging that the SEC had failed to perform a
cost-benefit analysis—as required by law—to assess the effect of the access
rule on efficiency, competition, and capital formation. The case was heard by
the US Court of Appeals for the DC Circuit, the same court that produced
Citizens United. Representing business was Eugene Scalia, who would return
to undo other parts of Dodd-Frank.**
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One year later the court ruled unanimously against the SEC, which during
the interim had put the proxy access rule on hold. Justice Douglas Ginsburg,
a conservative, blasted the agency for being inconsistent, opportunistic, con-
tradictory, and unresponsive. He claimed that the SEC did not address the
criticism that investors such as unions had objectives that “may well be greater
than their interest in share value and [can] be expected to pursue self-interested
objectives rather than the goal of maximizing shareholder value,” the same
charge Scalia had levied in 2008 (see chapter 3). Although the SEC had pre-
pared a 160-page economic analysis, Ginsburg said it was inadequate in its
quantification of the rule’s costs and benefits. Ed Durkin, no friend of proxy
access, echoed Ginsburg when he said that “good cost-benefit analysis is al-
ways a good thing in promulgating new regulations.” He added, however, that
the Roundtable’s invocation of the hijack story “is the same old BS.” The SEC

decided not to appeal the decision.>®

Back to Private Orderings

All was not lost. Although the court froze mandatory proxy access, it told
companies that they could not exclude shareholder proposals to adopt it. With
that, the door reopened to private orderings. But the court permitted compa-
nies to preemptively adopt their own plans for proxy access, which allowed
them to reject a shareholder proposal. That’s what many companies did, but
the company-crafted plans were much weaker than those coming from share-
holders. They erected tall barriers for nominator eligibility: in the number of
shares owned, the number of amalgamations, and the number of nominations
permitted each year. The company plans also required much lengthier owner-
ship periods. And even when a shareholder proposal made it to a vote, mutual
funds like Fidelity would oppose and sink it.

Matters changed in the 2015 season, when the number of proposals shot up.
The catalyst was a gadfly investor who submitted an access proposal at Whole
Foods. The company then adopted its own, more restrictive, plan and matters
would have rested there had the SEC not stepped in. The agency said it no
longer would allow companies to block shareholder proposals preemptively,
thereby neutering corporate defenses.

Another crucial development was the Boardroom Accountability Project,
launched that season by New York City’s pension funds to promote proxy
access. Overseeing the project was Michael Garland, who had previously
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worked for CtWIG and before that in the AFL-CIO’s Office of Investment,
where he wrote a 2004 article with Damon Silvers praising proxy access. The
city’s pension plan filed dozens of proposals that season, much as AFSCME
had done with say on pay. Garland cleverly targeted companies that relied on
a carbon-intensive business model, including coal-burning electrical utilities
and oil companies. The following year the plan filed a similarly large number
of access proposals, approximately one-third of the total two hundred submit-
ted, as well as requests for binding bylaw changes at Cabot Oil & Gas and
Noble Energy.*”

The big mutual funds were in a quandary. They were on record in favor of
sustainable development and corporate efforts to combat climate change.
They were signatories to the Principles for Responsible Investment and similar
statements. New York City’s proxy access proposal at Exxon was a watershed,
with 61 percent of shares voted in favor. BlackRock, State Street, and Vanguard
all voted for it against management’s wishes. BlackRock was pressured by its
own shareholders, including Norway’s sovereign wealth fund, which was its
second-largest investor. The holdout was Fidelity, a privately owned company.
But in 2017 it caved. Faced with a phalanx of owners, companies rushed to put
plans in place. By the end of 2018, 70 percent of the S&P soo companies had
adopted proxy access, a stunning turnaround.

The New York City funds had backing from long-time activists like CalPERS
and TIAA-CREF, but, with the exception of the Carpenters, union investors
kept at a remove. Had they been more involved, it would have given ammunition
to those who alleged that proxy access was a Trojan Horse for labor.

That didn’t stop CtW Investment Group and IBEW from submitting a few
proposals at companies where they had collateral interests, such as Walgreens,
where the UFCW, a CTW member, had an organizing drive underway. It re-
ceived 40 percent of votes, a good showing and evidence once again that inves-
tors were indifferent to collaterals.*®

Was the Sturm und Drang over proxy access worth the effort? Once in place,
proxy access functioned no differently than in Europe. As of 2019, it had been
invoked only two times, once by a hedge fund, hardly what labor had in mind
in its early enthusiasm for proxy access. In the future, proxy access may lead to
a greater number of outside voices on boards, people less beholden to manage-
ment, or it may not. David Smith, Barney Frank’s advisor, thought that any
transformative power of proxy access depended on factors that lay beyond it:
“The world would be slightly better off . . . with less cumbersome proxy access.
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But the world would not be transformed by [it] absent a unified ability to take

advantage of it”%°

Shareholder democracy was the banner under which union investors, joined
by others, had demanded proxy access and say on pay. The customary vehe-
mence with which companies opposed labor unions was a tipoff that manage-
ment would put up a fight against any other group that threatened its control.
With collective bargaining, the threat came from workers. With reforms such
as proxy access and say on pay, the threat came from shareholders. On the eve
of the pandemic, several bills appeared in Congress requiring employee repre-
sentation on boards. There may yet be a unified ability to make proxy access
transformative.
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Organizing Finance

PRIVATE EQUITY rode the easy-credit wave associated with financialization.
In the 2000s, the industry employed approximately five million people, about
4 percent of all US workers. Bringing some of those five million into the labor
movement would be a coup. A different opportunity arose after the financial
crash. Bank employees were traumatized as their employers tottered, which
offered labor, specifically SEIU, another group of prospective members.

The Private Equity Industry

Private equity funds purchase companies, take them private, and hope to sell
for a profit after several years—sometimes to a different private equity firm,
sometimes to the public. The general partners invest money from the limited
partners in a buyout fund with a fixed duration, usually ten years. Whereas
private equity spent $91 billion on buyouts in 2000, the peak pre-crisis year
was 2007, when $775 billion was pumped into over 2,500 deals. Private equity
was a throwback to the leveraged buyouts of the 1980s, epitomized by the ac-
quisition of Nabisco by KKR, the protagonist in the popular account of the
incident, Barbarians at the Gate."

Because interest payments are tax deductible, private equity—like hedge
funds and venture capital funds—benefits from the tax code’s favoring of debt
over equity. Another advantage is that the acquisition’s own cash is used to fi-
nance the debt; it’s the reason that the industry likes companies with large, stable
cash flows. There is also a tax benefit related to the 20 percent of the partnership’s
profits that the general partners traditionally receive called “carried interest.” The
government classifies it as capital gains, taxed at half the rate applied to ordinary
income. In addition to carried interest, the partners take management fees from
the companies it purchases to the tune of 2 percent annually. Partnerships are

167
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exempt from numerous regulations that apply to public corporations, includ-
ing those related to transparency and investor rights.>

Similar to hedge funds and venture capital, private equity reduces its risk
by owning a portfolio of companies, meaning that poor performance at some
funds can be more than offset by lucrative successes at others. While two in
twenty deals do not return any profits, five in twenty have returns above
50 percent. In short, a lot of money flows into the pockets of the general part-
ners, which is why they include some of the richest people in the United
States. It’s also why private equity and hedge funds became a lightning rod for
critics of inequality.

Enthusiasts claim private equity raises value by bringing in a team of sea-
soned professionals to improve the efficiency of poorly managed acquisitions.
Detractors say that operating improvements, if they occur, are but one source
of private equity’s profits. The main contributor is leverage. By saddling the
acquisition with debt, the partnership need put up only a small part of its own
funds to take control and can quickly earn its investment back. After that, all
returns are gravy. Fidelity International’s chief investment officer sniffed that
private equity did little more than change a formerly public company’s debt-
equity ratio: “Performance over time will be driven by the same factors [as
before the buyout]. The difference is leverage. Strip out the leverage and the
correlation with quoted equities is tight.” Others say that private equity doesn’t
consider a company’s future beyond the date it flips the acquisition to a new
owner. Harvard’s Joshua Lerner, often a fan of private equity, says that there is
a “fundamental conflict in private equity between taking steps that generate a
good return for investors and doing things that are in the best interests of the
companies.”*

Private equity funds took part of their profits at the employees’ expense.
Purchases not infrequently were followed by wage cuts, downsizing, and in-
tensified work. After a buyout, the partners might close a DB pension plan,
skim off allegedly excess assets, and transfer remaining liabilities to the Pen-
sion Benefit Guaranty Corporation (PBGC). A British expert described pen-
sion funds as “catnip” for private equity.’

Investing in Private Equity

Asking how profitable private equity is would be the wrong question. An investor
wants to know how profitable it is compared to other asset classes bearing
similar risk. Although private equity appeared to offer higher returns, Oxford
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University economist Ludovic Phalippou found that, on a risk-adjusted basis,
private equity’s returns from 2006 to 2018 were no higher than the S&P s00’s.
Why, then, did pension funds invest large sums in private equity? Phalippou
attributes their behavior to asymmetric information. A feature of private eq-
uity is its opacity to investors. Lack of transparency made it difficult to calcu-
late past performance, risk, and fees. High fees eat away at investors’ returns,
so, according to Phalippou, “[A] lot of effort is spent by private equity man-
agers to ensure information [on fees and spending] remains as secret as the
recipe for Coca-Cola.”

A key point here is that some private equity funds are profitable relative to
stocks. Large pension plans get to invest in the best of them; smaller plans are
left with the less desirable funds or a fund of funds. Either way, the outpouring
of money from pension plans had all the earmarks of a stampede. It was said
that state and local plans were desperate for yield because of unfunded liabili-
ties. But there wasn't a neat correlation. Among public plans, Washington State
and Oregon had the greatest portion of their assets in private equity, yet Wash-
ington had the second-best-funded public plan, and Oregon was in the top half.

Some deals put the public plans at loggerheads with union workers. An
example was a food factory in New York City owned by Kraft. In 2006, Kraft
sold the unit, Stella D’oro Biscuit Company, to a private equity investor, Bryn-
wood Partners. Brynwood demanded steep wage and benefit concessions
from Stella’s unionized workforce. When negotiations with the union failed,
Brynwood sold the factory to a public company, which moved production to
Ohio and shuttered the New York plant. Much of the money in Brynwood
came from public pension funds, including a large amount from the Pennsyl-
vania State Employees’ Retirement System, which covers thousands of
unionized government employees. The connection between public pensions
and private equity was hardly unique to Brynwood. As the public funds began
to diversify into alternative investments in the 1990s, they would grow to be-
come private equity’s main investors.”

Taft-Hartley funds initially were cautious. With merely o.1 percent of their
assets in private equity in 1998, their allocation rose slowly over the next four
years but still amounted to only 1 percent, a drop in the bucket as compared
to state and local plans. The figure rose more rapidly after that, reaching around
s percent on the eve of the financial crisis. Small multiemployer plans were
prey to hard-sell tactics, like saying, “You really want to get in on this fund? I
can leave open $200 million. But if you don’t act by July 1, I've got a queue of
five other people.”®
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State and local funds discarded their scruples when it came to private eq-
uity, which offered few rays of sunshine, little accountability, modest fiduciary
protections, and no such thing as an independent board looking out for the
limited partners. Private equity funds required that investors refrain from
revealing information on fees and carried interest. A watchdog group sued
CalPERS in 2004, demanding that it publicly disclose information about its
private equity investments. Although CalPERS agreed to do so, it moved
slowly. Ten years later a board member sent an open letter to the CEO of
CalPERS, again complaining that it failed to publicize fees. Phalippou said
that “CalPERS’ total bill is likely to be astronomical. People will choke when
they see the real number.”

A different type of recondite payment are so-called placement fees that
hedge funds and private equity funds give to middlemen to pitch their busi-
ness to pension funds. One example is the activist hedge fund Relational In-
vestors, which paid a placement agent $17 million in 1993 to help get money
from CalPERS. It paid off a couple of years later, when CalPERS invested $200
million with Relational. CalPERS did not report the placement fee until 2010,
by which time the pension fund had about $1.5 billion in Relational. Placement
fees weren't illegal, but they created the temptation to commit illegalities.
CalPERS was forced to reveal the fees after discovering that several of its of-
ficials had unlawfully profited from the practice.'®

To guide Taft-Hartleys into the private equity world, the AFL-CIO pub-
lished a report in 1999 that evaluated and graded several private equity firms.
The criteria revolved around worker-friendly policies: whether the firms fos-
tered partnerships with their employees, including collective bargaining agree-
ments, and whether they created or sustained decent jobs with decent pay. But
it did not evaluate investment returns. Then the AFL-CIO published a second
report, now focusing on private equity funds that invested in unionized firms,
such as the Yucaipa Companies and KPS Partners. If an acquisition was in dire
straits, these worker-friendly investors knew that the only route to profits
would involve wage cuts and layoffs. However, the union usually would be part
of the decision, and severance payments and profit sharing eased the pain of
cost-cutting, something that other private equity funds rarely offered."!

Labor-friendly private equity funds frequently had general partners with
ties to the labor movement. The wealthiest was Ron Burkle of Yucaipa, a for-
mer grocery worker and UFCW official from California. Unionized supermar-
kets were one of Yucaipa’s favorite industries. Because Burkle invested $50
million to rebuild grocery stores damaged during the Los Angeles riots, the
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AFL-CIO named him “Humanitarian of the Year” and he received a citation
from the Los Angeles Labor Federation. Burkle was Bill Clinton’s friend and
a generous donor to the Democratic Party. All of this opened doors for Yu-
caipa. CalPERS and CalSTRS had $1.1 billion invested in the firm in 2009. Still,
the overall impact of worker-friendly private equity was modest because there
were few such firms and they were too small to absorb much pension money.'>

Another private equity investor who once had ties to the Democrats was
Wilbur Ross, who later became Donald Trump’s secretary of commerce.
Because he had good relations with the Steelworkers, when Ross sought to
terminate an underfunded pension plan, he and Steelworkers officials went
together to turn over the plan to the PBGC. Said Ross, “We found that if you
approach the union with a realistic request—in that you are not cutting them
[union members] just so management can live in the lap of luxury—and if you
have a quid pro quo so that they can share in the profits, you get along reason-
ably well”

But not all unions were able to strike deals with Ross. In steel, the unions
were successful; in coal, where unions were weaker, Ross refused to negotiate.
The difference might explain why Steelworkers president Leo Gerard was
more sympathetic to private equity than was Rich Trumka when he’'d been
president of the United Mine Workers. Gerard said that it was “easier for
unions to solve discrete collective bargaining problems with private equity
than with public companies.” Yet Ross, like Burkle, was a businessman, not a
philanthropist. He extracted $4.5 billion out of his steel acquisitions, about the
same amount as retirees lost in health and pension benefits."?

Sometimes, blue-state plans were sensitive to the impact of their private
equity investments on unionized workers. Hertz car rental was purchased for
$15 billion in 2005 by three private equity funds: Clayton, Dubiler & Rice
(CD&R), the lead investor, and two other funds, Carlyle and one from Merrill
Lynch. Hertz had a large number of Teamsters members, who were worried
about job cuts and the effect of the buyout—and the debt load that would
ensue—on the company’s future health. The Teamsters reached out to CD&R.
When it refused to speak with the Teamsters, the union set in motion a Rube
Goldberg series of network ties. First, it turned to the New York City Em-
ployee Retirement System (NYCERS), many of whose participants were
union members and a trustee who was a Teamster. NYCERS then asked Mer-
rill Lynch, a New York-based bank that did business with the city and state,
to meet with the Teamsters and listen to their concerns. That same day a gen-
eral partner from CD&R contacted the Teamsters. Later, a meeting of CD&R
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and the Teamsters was held at Merrill headquarters, along with analysts and
investors. After the deal closed, Hertz fired several thousand employees, al-
though not union members. One thing is clear, however: Private equity man-
agers did not (and often do not) reflexively pass on purchasing a firm because
it was unionized. At Hertz, they were able to extract in excess of $2 billion
between 2005 and 2007 alone. Because Hertz had difficulty meeting the debt
obligations heaped on it by the buyout, it filed for bankruptcy in 2008, as the
financial crisis took hold, and again in 2020.*

Continental Europe did not experience many LBOs until the late 1990s,
whereas their prevalence in the UK and the United States familiarized British
and American unions with private equity’s business model. Thus, private eq-
uity’s appearance shocked France and Germany. The era’s most memorable
words came from Franz Miinterfering, chair of Germany’s Social Democratic
Party (SDP), who in 2005 said private equity investors resembled “swarms of
locusts” descending on German workers and the country’s midsized, family-
owned companies. A few weeks later, Miinterfering created a “locust list” of
ten foreign-owned private equity firms. Critics viewed it as mere electioneer-
ing intended to bring back voters who had deserted the SPD because of the
party’s earlier enthusiasm for shareholder capitalism.

German labor and the SPD had something tangible to show for their resis-
tance: a new law granting works councils the right to negotiate over buyouts.
At the EU level, the socialist bloc in the European Parliament published a
lengthy report on private equity in 2007, warning of its threats to the European
social model. By a vote of 526 to 82, the Parliament asked the European Com-
mission to draft regulatory legislation. Although the commission was friendly
to finance of all kinds, the crash forced it to act. In 2013, it issued the Directive
on Hedge Funds and Private Equity, which was bitterly opposed by British and
American private equity funds. German unions, among others, charged that
American unions were not sufficiently aggressive when it came to regulating
private equity and hedge funds because their pension plans had billions of
dollars invested in them.'

Hedge Funds

There was a thin line between private equity and certain types of hedge funds,
so-called activist funds. Unlike private equity, these hedge funds do not seek
to own companies, only to take stakes large enough to wield power and with-
draw cash. They have a median holding period of less than two years for com-
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pleted deals, shorter than the average for private equity. Pension funds that
invested in hedge funds while criticizing short-termism were guilty of rank
hypocrisy. But the returns were tempting.'®

Consider Relational Investors. Its CEO, Ralph Whitworth, began his career
with a six-year stint working for corporate raider and cookbook promoter, T.
Boone Pickens. Relational’s business strategy took a page out of Pickens’s play-
book. With money from its chief partners, CalPERS and CalSTARS, Rela-
tional would buy a company’s shares, and then demand the sale of underper-
forming or unrelated units, and a board seat if the company resisted, all in the
name of shareholder value. After divestment, Relational—like any other hedge
fund—would pocket the cash and move on. Other times, it simply demanded
that the company disgorge its cash on hand."”

Hedge funds took a toll on workers. Like private equity, the funds were
associated with pension cuts and layoffs. When Relational acquired a hefty
position in Timken Corporation, whose workers were represented by the
Steelworkers, contributions to the pension fund dropped from a third of cash
flow to near zero; capital investment was cut in half; and the portion of cash
devoted to buybacks quadrupled. CalSTRS played a dual role. It was a Rela-
tional partner as well as a Timken shareholder. It sponsored a shareholder
proposal to break up Timken, something unprecedented for a pension fund.
One study concludes, “shareholder wealth gains from [hedge fund] activism

are partly wealth transfers from employees.”'®

Private Equity and SEIU

Stephen Lerner came up with the idea for SEIU’s “Private Equity Project” in
2006. Private equity had some vulnerabilities. Although the industry was flush
with money, it was threatened by demands for regulation. In addition, Miin-
terfering’s portrayal of private equity as a predatory insect had gone viral and
damaged its image, this when private equity firms were considering selling
themselves to the public. They wanted nothing to reduce the asking price.

SEIU’s president, Andy Stern, began meeting “quietly and cordially” with
CEOs of the largest private equity firms early in 2007. Among those he con-
ferred with were the heads of Blackstone, Carlyle, and TPG. Stern said he was
“incredibly impressed . . . Compared to most of my meetings with company
CEOs, they are much more businesslike, and have much more understanding
of what we are trying to accomplish. I'm not saying that we agree. But they are
much more calculating than they are ideological"**
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There were good reasons for the industry to pay attention to Stern. Peter
Dreier of Occidental College called him “the best known and most powerful
union president in the country since the United Auto Workers’ Walter Re-
uther” Stern had a close relationship with former community organizer and
then presidential candidate Barack Obama. He was on good terms with power-
ful Democrats, including Senators Hillary Clinton and Charles Schumer, who
came from SEIU’s stronghold, New York.

Stern hoped to negotiate framework agreements with private equity much
like those SEIU had obtained through corporate campaigns in the private sec-
tor. As he told leaders of the industry, “If you agree to a set of principles on
how workers should be treated at the companies you buy, we’ll give you a
measure of political cover against your critics at home and abroad.”*°

To light a fire beneath recalcitrant private equity funds, SEIU published a
report, Behind the Buyouts, that analyzed five major deals, including CD&R’s
Hertz purchase and Bain’s buyout of KB Toys. The case studies showed that
the deals were made profitable by squeezing workers and loading acquisitions
with high levels of debt. Allegedly, SEIU included Bain as one of the case stud-
ies because its one-time partner was Mitt Romney, then running against
Obama.

The report contained the principles Stern was discussing with the magnates
of the private equity world. First, private equity would have to play by the same
set of rules as public corporations: transparency and disclosure of risks. Sec-
ond, workers should receive paychecks adequate to support a family, decent
health insurance, and retirement benefits. As in earlier agreements with REITs,
Stern wanted the private equity industry to adopt a responsible-contractor
policy wherein portfolio companies would adhere to labor standards when
outsourcing janitorial and security services. Third, he wanted workers to have
a seat at the table when a deal was being negotiated as well as after an acquisi-
tion was made. The kicker was that “workers should have a voice at work—
meaning the freedom to join a union using majority sign-up without interfer-
ence from any party.”*!

In May 2007, Barney Frank’s House Financial Services Committee con-
vened a one-day hearing on private equity’s impact on workers. Frank put
inequality front and center. As with say on pay, Frank was responding to a
surge of voter populism and positioning the Democrats for the next elections.
The hearings, said Frank, would seek answers to such questions as “What are
the implications of the very high degrees of profitability in many of these trans-
actions on the growth of income inequality?” and do workers “find themselves
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disadvantaged” as a result of the deals? In his opening remarks, Frank pointed
to the recent buyout of Tommy Hilfiger, the clothing manufacturer, where
janitors making $19 an hour were fired and replaced by janitors paid $8 an
hour. Earlier, he had told the industry, “If you start recognizing unions among
the people who you have acquired as employees you would save yourself a lot
of grief with the US economy.”

Stern was the first speaker at the committee hearing. Making it clear that he
wanted to change, not hurt, the private-equity industry, he said that private
equity offered genuine opportunities to enhance an acquisition’s value. The
problem was the failure to share that value with employees. The industry
earned more than enough money to continue to do well, to benefit investors,
and to give workers some of the wealth, he said. He called on the industry to
adopt SEIU’s principles on private equity.

The prospect that Congress might decide to treat carried interest as income,
which would boost tax rates significantly, was said to be “the industry’s worst
nightmare.” SEIU played a cat and mouse game on the issue. Neither Behind
the Buyouts nor Stern’s testimony made mention of taxes. To suggest tax in-
creases might have angered the industry sufficiently to queer any deals with
SEIU. As Stephen Lerner said, “Let me be clear. We are not against private
equity firms. We are agnostic. We are just challenging the private equity firm
to define what role they are going to play in society. . . . We don’t have a specific
tax or regulatory proposal right now. What we are doing is raising a set of is-
sues, and we don’t know the solution.” Lerner’s reference to taxes was a clear
signal: SEIU would refrain from throwing its weight behind tax increases if the
industry played ball. And if not, watch out.*?

The AFL-CIO

Less encumbered by organizing motives, the AFL-CIO was more forthcoming
about taxes. Richard Trumka sent a couple of letters to the SEC saying that
Blackstone was violating the law by claiming that it was a limited partnership
despite the fact that over 40 percent of its investments were in securities.
Trumbka said it should be considered an investment company akin to a mutual
fund. As such, it would be subject to reporting regulations, a fiduciary duty to
investors, listing rules requiring a majority of independent directors, and an
end to the carried-interest dodge.*®

The AFL-CIO turned to Congress next. Representative Sander Levin,
Carl’s brother and also a liberal Democrat from Michigan, introduced a House
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bill two months later that would classify private equity firms as investment
companies. In the Senate, Democrat Max Baucus of Montana, chair of the
Senate Finance Committee, offered parallel legislation together with the rank-
ing Republican, Charles Grassley of Iowa. Treasury Secretary Henry Paulson
predictably was opposed. Of greater significance was opposition from New
York’s Senator Charles Schumer, who sat on the Senate’s Finance Committee.
He warned that higher tax rates would put the industry—and the nation—at
a disadvantage relative to competitors elsewhere in the world. It was a familiar
argument. Schumer always had to steer a course between Wall Street—his
home state’s main industry and a major donor to the Democrats—and New
York’s labor movement, the nation’s largest.

Other Democrats were against Baucus-Grassley for the same reasons.
They came from states where private equity firms as well as venture capital
and hedge funds had their headquarters. In August, Schumer offered his own
bill containing what the Wall Street Journal called a “poison pill” intended to
sink Baucus-Grassley. By now, few expected that the Senate would do any-
thing about carried interest. Left-leaning Democrats worried that the party’s
establishment was merely paying lip service ahead of the election. Although
the House passed a bill in November 2007 to change the tax rules, it died in
the Senate.”*

Another bump in the road was the National Conference on Public Em-
ployee Retirement Systems (NCPERS), an organization representing five
hundred public pension plans. It sent letters to Baucus and Grassley opposing
their plan to raise taxes on private equity, which it said would cut into their
returns. The AFL-CIO blasted NCPERS: “We have firefighters, teachers, and
cops paying a higher tax rate than Steve Schwarzman,” said Dan Pedrotty. “We
think this is a rip-off and that the loophole should be closed.” After having its
arm twisted, NCPERS withdrew its letters but refused to openly criticize pri-
vate equity’s fee arrangements.25

Dodd-Frank

During the 2008 presidential campaign, candidates Hillary Clinton and Barack
Obama both endorsed raising tax rates on carried interest. After he became
president, Obama inserted a tax increase in his 2010 budget proposal and did
so again a year later. Keeping the increase out of what would become Dodd-
Frank was a strategy to avoid the Senate Finance Committee, where Schumer
would have killed it. Then Max Baucus reintroduced his earlier bill in the Sen-

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

ORGANIZING FINANCE 177

ate. Schumer insisted that Baucus’s bill be extended to include all industries
relying on carried interest, not only private equity, an unworkable idea. As
Barney Frank put it, “The best way to avoid supporting what is doable is to
insist on making it undoable. Schumer wanted to broaden the bill to death.”
Again, the Senate voted “no,” including eleven Democrats; the justification was
that the financial recovery was too fragile to risk a change.?

While the issue was being debated, Trumka and Silvers appeared several
times on the Hill to back Baucus and similar legislation in the House. (Trumka
had recently become president of the AFL-CIO.) They contrasted the jobs
destroyed by private equity to the fortunes earned by the general partners.
Change to Win and SEIU were barely visible. An exception was a 2009 plan
written by SEIU and endorsed by Nevada’s Representative Shirley Berkley (D)
that would legally require private equity to invest in their portfolio companies
any tax savings they achieved through restructuring their debt. Few took it
seriously, seeing it as a tactical move by SEIU to arm-twist Las Vegas hotels
owned by private equity.>’

When it became clear that carried interest was a no-go issue, the AFL-CIO
put its weight behind a bill from Senator Jack Reed, a Rhode Island Democrat,
to require private equity and hedge funds to register with the SEC. In an op-ed
in the Wall Street Journal, Trumka argued that registration would give the SEC
and investors “full access” to information about them. The industry’s lobbying
arm, the Private Equity Council, fought the registration plan, as did lobbyists
for Blackstone and Carlyle. They warned that retirees dependent on pensions
would be hurt by anything that might cut into private equity’s rate of return.
Reduce those returns, said one lobbyist, “and you’re changing Grandma’s pen-
sion from her years as a schoolteacher”

The industry conceded to a modest registration provision in Dodd-Frank.
For the most part, the change still left pension plans in the dark. As economist
Eileen Appelbaum noted, there were no requirements to report portfolio
holdings or financial performance. Despite escaping higher taxes, some indus-
try leaders remained incensed about President Obama’s previous support for
a tax increase. Right after President Obama signed Dodd-Frank, Stephen
Schwarzman gave a private speech dramatically calling the industry’s fight
It’s like when Hitler invaded Poland in 1939.” The
implicit comparison of Obama to Hitler had been made by several Republi-

» o«

against higher taxes “a war”:

cans. News of the remarks didn’t surface until a month later, at which point
Schwarzman—Ilater a Trump supporter—oftered a tepid apology. Still, he was
happy: Private equity had escaped higher taxes.*®
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In Search of New Members
Change to Win

As the private equity industry grew, the labor movement was splitting in two.
Several of the unions that earlier had experimented with corporate campaigns
banded together to create the New Unity Partnership in 2003. At first, the
group functioned as a loyal opposition within the AFL-CIO, demanding that
the federation prioritize membership growth. Led by Andy Stern, it included
Terence O’Sullivan of the Laborers, Bruce Raynor of UNITE HERE (the two
unions had merged the previous year), John Wilhelm from the former Hotel
and Restaurant Employees, and Doug McCarron of the Carpenters (by then
outside the AFL-CIO). Come 2005, the group had expanded to include Joe
Hansen of the Food and Commercial Workers and James P. Hoffa from the
Teamsters. That year the seven unions bolted from the AFL-CIO to create a
rival federation, Change to Win (CTW).

Change to Win was reminiscent of the CIO’s glory days, when militant
industrial unions joined under one umbrella with a shared commitment to
organizing. CTW had fewer unions than the AFL-CIO, which made it easier
to coordinate the new group. As compared to the AFL-CIO, a higher percent-
age of CTW’s budget went into organizing, whereas on a per-member basis,
the AFL-CIO spent more on political campaigns.

CTW faced internal conflicts. Andy Stern’s fights with his own locals an-
gered some CTW members. There were others who didn’t like UNITE
HERE's president Bruce Raynor. Raynor, previously president of UNITE, and
John Wilhelm, formerly head of HERE, had a pitched battle over jurisdiction,
raiding, and ownership of Amalgamated Bank. Wilhelm also locked horns
with SEIU, which backed Raynor in the fight over Amalgamated. Nearly every-
one held Doug McCarron at a remove.*

Within CTW, SEIU was the union most committed to growth, some said
at all costs. At SEIU’s 2000 national convention in Pittsburgh, delegates
adopted a resolution called the New Strength Unity Plan to add 300,000 mem-
bers over the next four years. The goal seemed ambitious, but the union
claimed to have already gained over 150,000 members during the previous four
years. The convention approved an increase in dues of 40 percent to support
organizing activities for SEIU’s three divisions: healthcare, government, and
building services. By 2005, the divisions were receiving $100 million for organ-
izing. SEIU hired a large number of organizers and strategic researchers, in-
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cluding financial experts, until its staff totaled nearly five hundred in 2008. A
related resolution passed in Pittsburgh, “Organizing Our Pension Funds to
Work for Our Members,” said, “We have only scratched the surface” By cen-
tralizing and streamlining operations and combining union locals into larger
amalgamations, SEIU was prepared to do battle.*

Carlyle and Manor Care

There was a fit between industries where Change to Win’s affiliates sought
members and industries where private equity was prevalent. Listed in order
of deal volume, they were building services and real estate (SEIU, Carpenters,
Laborers), retail (UFCW), healthcare (SEIU), transportation (Teamsters),
and hotels (UNITE HERE). The exception was financial services, but SETU
intended to change that. Labor in these service industries was a greater share
of costs than in manufacturing, which was why private equity acquisitions
prioritized wage and employment cuts. Five years after a private equity pur-
chase, employment declined by 10 percent in service industries versus
2 percent in manufacturing. Slashing labor costs happened quickly. Wages fell
by nearly 2 percent in the first two years after a buyout.!

SEIU had always included nursing homes in its jurisdiction. They were
different from building services. The staff was occupationally diverse: a com-
bination of nurses, less-skilled aides, and low-wage food and cleaning workers,
groups that may not identify with each other. A plus for organizing, however,
was that nursing homes were enmeshed in a regulatory web that played to
SEIU’s political connections. And because they served the elderly and infirm,
any mistreatment could be seized on by the union to stir up public disapproval.
“Andy harasses. It’s a very clear strategy,” said David Smith, who knew Stern
well. “Andy harasses not particularly on corporate governance issues or even
corporate behaviors you see; he harasses in order to try to convince folks that
making him go away is what they want.”

SEIU signed a neutrality agreement with forty-two California nursing
homes in 2003. In return for unopposed workplace access, the union promised
to put its political muscle to work for the industry. It successfully lobbied for
higher Medicaid reimbursements for nursing home residents and, surpris-
ingly, pushed back against health advocates seeking to tie state subsidies to
indicators of care quality. (The agreement itself specified that the union was
not allowed to report healthcare violations to state regulators.) SEIU also
promised in writing to lobby for tort reform to limit the rights of nursing home
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residents to sue for neglect and abuse. Under these terms, the union added a
total of three thousand members. When word of the deal leaked out, it alien-
ated some of the union’s allies and officials. Stern and Lerner were harshly
criticized by a dissident SEIU official in California, Sal Rosselli, who said that
they had made a lousy deal by bringing $1 billion more to the nursing home
industry in return for weak agreements at only a handful of the state’s 1,200
homes. At Beverly, SEIU’s old nemesis, Stern sought a neutrality agreement
in return for which the union would lobby to increase the payments Beverly
received from Medicare and Medicaid. But Beverly refused.*

Nursing homes were attractive to private equity. They could be separated
into two parts: the nursing home—the operating company—and a property
company owning the buildings and land. As economists Eileen Appelbaum
and Rose Batt point out, private equity funds will sell the property company
to areal estate firm, distribute the cash to investors, and then have the operat-
ing company lease back and pay rent on what it previously owned, a type of
bust-up. Minus its real estate, the operating company has relatively few physi-
cal assets, giving it less financial exposure in the case of lawsuits. Nursing
homes also have a dependable source of cash flowing in from government. By
2007, private equity owned six out of ten of the nation’s nursing homes.*?

A major player in the healthcare sector was the Carlyle Company, founded
in 1987 by David M. Rubenstein. It was among the largest private equity firms
in the world, with over two hundred companies in its portfolio. In the begin-
ning, Carlyle specialized in purchasing companies that manufactured defense
products. Over the years, its trustees have included defense-oriented Wash-
ington insiders such as former president George H. W. Bush, former secretary
of state James Baker, and former secretary of defense Frank Carlucci. Tellingly,
its headquarters are in Washington, DC, instead of New York. Carlyle diversi-
fied in the 2000s, moving into telecommunications and healthcare. Carlyle
had forty-nine managing partners who owned 94 percent of the firm. CalP-
ERS owned the other 6 percent. Its limited partners included state plans from
Delaware, Florida, Louisiana, Michigan, New York, Ohio, and Texas.**

Carlyle was offering a hefty $6.3 billion for Manor Care, a nursing home
chain, a 20 percent premium over the company’s s stock price. To minimize
spending its own funds, Carlyle borrowed to finance its purchase, forced
Manor Care to take responsibility for the debt payments, sold five hundred
facilities to a REIT for $6.1 billion, and then leased back the properties. At this
point, the partners were left with enough money to replace their initial invest-
ment of $1 billion. Carlyle owned the company free and clear and could count
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on receiving an annual flow of advisory fees. However, Manor Care now had
to pay fees to Carlyle and rents to the REIT, which were equivalent to the inter-
est on a $5 billion loan.>®

SEIU had been trying to sign up Manor Care’s sixty thousand workers since
the 1990s. Come 2007, it had only a thousand members to show for its twelve-
year effort. After purchasing Manor Care, Carlyle left in place the pre-buyout
management team, a group that had fought unions aggressively, as the NLRB
record showed. Now SEIU mounted a siege on several fronts. It held meetings
with major pension funds that had invested billions in the company. It lobbied
Congress to closely scrutinize private equity’s impact on patient care. When
Stern testified to Frank’s committee in 2007, he warned that a highly leveraged
buyout of a nursing home chain would “squeeze capital expenditures neces-
sary to maintain and update vital medical equipment.” In the fall, Representa-
tives John Dingell (D-MI) and Barney Frank announced hearings on private
equity’s impact on nursing home quality. At SEIU’s request, Senators Baucus
and Grassley sent letters to private equity firms that operated nursing homes,
seeking data on health and safety violations. SEIU’s lobbying received a lift
when the New York Times published a study showing that nursing home resi-
dents were worse off after their facility was purchased by private equity. One
of the nursing home chains included in the study was Manor Care.>

Hearings were held in both the House and Senate. A professor at the Uni-
versity of California presented findings from another study showing that
patient-related problems more than doubled after private equity acquisitions.
Two lawmakers—Hillary Clinton (D-NY) in the Senate and Pete Stark (D-CA)
in the House—asked the Government Accounting Office to investigate how
ownership by private equity affected staffing levels and care. David Smith in
Barney Frank’s office approved of SEIU’s attempts to sway Congress: “Should
SEIU try to use the threat of political retaliation or intervention or simply
pissing off the chairman of an important political committee in order to make
Carlyle a better employer? Of course it should.” But, he added, “It’s a tactic;
it’s not a strategy [to improve patient quality].”*’

SEIU met with local regulatory authorities, pressing them to require Carlyle
to make commitments about staffing, quality of care, and workers’ rights before
approving transfers and licenses to the new owner. In Michigan, where Manor
Care had twenty-seven facilities, the union mounted radio and direct-mail cam-
paigns highlighting the company’s record of health violations. One slogan was
“Let’s put money into caring for seniors, not into CEO’s pockets.” The state’s
long-term care ombudsman subsequently endorsed the union’s charges. She
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reported that after Manor Care acquired the facilities, it shunned Medicaid
patients because Medicare offered higher reimbursement rates and its patients
had shorter stays. SEIU threatened Carlyle in at least five other states during
the period preceding shareholder approval of the buyout, the period when
Carlyle—in theory—would be most willing to cut a deal with the union.*®

Agit-prop was part of the siege. Protesters, most of them Manor Care em-
ployees, marched in front of Carlyle’s headquarters on Halloween dressed as
“fat cat” CEOs holding bags of fake money. Others wore candy-bar costumes
with names such as “King Size Paycheck” and “Loophole Savers.” Then SEIU
members wearing business suits crashed a meeting at the Waldorf-Astoria
hotel where David Rubenstein was speaking. They held up a banner reading,
“Why does he pay taxes at a lower rate than the hotel’s doorman?” Said Steve
Lerner, “There’s always been a history of us doing really creative things to shed
light on issues, which includes humor and absurdity.” In a widely reported
incident, SEIU protesters disrupted Rubinstein’s keynote speech at a Wharton
School conference on private equity. A Manor Care nurse got up on stage to
declare she was worried that Carlyle would hurt patient care.*

On the eve of the financial crisis, public pension funds provided 277 percent
of the capital invested in private equity. CalPERS had upped its private equity
allocation and other state plans followed suit. Money also came from corpo-
rate and multiemployer plans. Enticing them into private equity (and hedge funds)
was Congress, which in 2006 permitted private plans to put a greater portion
of their money into those asset classes.*’

After the Manor Care buyout went through at the end of 2007 without a
deal for SEIU, the union asked public funds to disinvest in Carlyle. It per-
suaded California State Assembly Majority Leader Alberto Torrico to sponsor
a bill that would bar CalPERS and CalSTRS from investing in private equity
plans that took investments from sovereign wealth funds (SWFs) based in
countries with a record of human rights abuses. The target here was Abu Dha-
bi’s sovereign wealth fund, perennially criticized by human rights activists. The
fund recently had purchased an 8 percent stake in Carlyle. In a professional-
looking report, “Sovereign Wealth Funds and Private Equity,” SEIU laid out
its charges against Carlyle.*!

CalPERS and CalSTRS opposed the Torrico bill, saying that they would
lose $7.5 billion in the first three years alone were it enacted. In its own report,
CalPERS argued that the bill would restrict it from investing in the best-
performing private equity funds, which tended to be large ones that took in-
vestments from SWFs. Several California unions were against the bill, indicat-
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ing SEIU’s occasionally isolated position in the labor movement. On top of all
this, Governor Schwarzenegger announced that he might use his veto power
if need be. The bill died.**

SEIU then turned to Washington State, whose pension plan had a whop-
ping 25 percent allocation to private equity worth over $12 billion. The union
filed a citizen’s initiative with the state legislature to limit the plan’s investments
in private equity unless they met specified “social criteria.” The head of the
State Investment Board complained that no private equity firm would do busi-
ness with it were the proposal enacted. Again, the attempt flopped.**

A raft of people in the pension world were skeptical of SEIU’s approach to
private equity. Someone close to the AFL-CIO said that SEIU’s political ac-
tivities around private equity were nothing more than a bargaining chip to
obtain neutrality agreements, and as such, “hardly something to emulate.”
Others cited SEIU’s cavalier attitude toward yield-hungry pension funds. It
was a charge Steve Abrecht confirmed: “Pension funds don’t need to make 30+
percent returns on certain asset classes if, by doing that, they’re putting the
long-term stability of the financial markets at risk. I would prefer for private
equity to make consistently 15-20 percent returns.”**

After the Manor Care deal closed at the end of 2007, SEIU publicly ques-
tioned how the company would be able to fund its annual debt load and make
a profit without cutting corners. The concern was spot on. Five years later,
Manor Care launched a “cost-reduction program” and slashed the money it
gave its homes to meet expenses. The results were disastrous: Staffing levels
declined and serious health-code violations increased. Meanwhile, the Depart-
ment of Justice was investigating Manor Care for telling nursing home thera-
pists to “exploit elderly patients for profits.”

In 2017, ten years after the buyout, Manor Care went bankrupt and de-
faulted on its loans. The nurse who had jumped on stage when Rubenstein
spoke at Wharton said that shortly before the bankruptcy, Manor Care re-
duced staff at her facility from thirteen patients per nurse to eighteen. Credi-
tors, including the landlord, took possession of its facilities. The deal deci-
mated Manor Care, but Carlyle walked away intact, having taken out its
equity—and profits—long before. One journalist described the bankruptcy
as a “humbling experience” for David Rubenstein, as he was the man who had
extolled the virtues of private equity in speeches and media interviews. When
Rubenstein resigned, he claimed a net worth of $3 billion. There’s no telling if
the outcome would have been better had he approved a neutrality agreement,
but it’s possible.**
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KKR

Kohlberg, Kravis, Roberts (KKR) was another target of SEIU’s Private Equity
Project. KKR was one of the big three private equity firms, along with Carlyle and
Blackstone. Its portfolio companies had 800,000 workers in 2008, making it the
second largest US employer after Walmart. Around one-fourth of KKR’s com-
panies operated in industries where SEIU had or sought members. The union’s
strategy for obtaining neutrality agreements from KKR was similar to Manor
Care. With KKR, there was an added dimension: an international campaign.
One company of interest to SEIU was the Hospital Corporation of America
(HCA), which KKR bought with other partners in 2006 for over $33 billion,
making it the largest private equity deal until then. HCA, where SEIU already
had some members, was the same firm the union had hit with lawsuits and share-
holder actions several years earlier, when it was known as Columbia/HCA. KKR
also bought US Foodservice, with 27,000 workers. With a corporate profile like
that of other catering companies where SEIU had or sought members—Aramark,
Compass, and Sodexo—US Foodservice was of interest to SEIU as well.*
SEIU tried to get KKR to sign on to its framework principles. Andy Stern met
with CEO Henry Kravis, but to no avail. Using Lerner’s “creative and absurd”
tactics, SEIU poked at KKR. There was a demonstration outside Kravis's mansion
on Long Island and a rally in Washington where protesters used wheelbarrows
to carry “cash” from IRS headquarters to Carlyle’s nearby office, depositing it
in front of a stodgy tycoon figure. On a serious note, SEIU published a report,
“Winners and Losers: Fallout from KKR’s Race for Profits,” which detailed the
corporation’s adverse effects on consumers, workers, and the environment.
When KKR announced in 2007 that it intended to sell part of itself to the public,
ithanded SEIU an opportunity. The union warned public and union pension plans
not to participate in the offering. Once again, it went to Washington State’s
pension plan. George Roberts, the “R” in KKR, gave a presentation to the state’s
investment board asking for even more money: $700 million on top of the $900
million the Washington plan had previously invested. As before, the Washing-

ton plan disregarded SEIU’s entreaties and upped its investment.*’

Global Outreach

Tom Woodruff, SEIU’s executive vice president and director of CTW'’s Center
for Strategic Organizing, was the visionary who guided SEIU’s global cam-
paigns. For a number of years, SEIU had been putting in place the infrastruc-
ture needed to mount international campaigns to assist organizing in the
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United States. A key ally was UNI Global Union (UNI)—a Geneva-based
federation of nine hundred service-sector unions representing over fifteen mil-
lion workers around the world. SEIU hoped that UNI would help it obtain
international framework agreements from multinational firms to respect
organizing rights as contained in the ILO standards. UNI gave SEIU access to
foreign labor movements, their pension plans, and the multinational corporations
headquartered in their home countries. In food services, the largest companies
included Sodexo (headquartered in France), and Compass Group (UK). In
private security, there were two giant employers of guards: Securitas (Sweden)
and G4S (Britain and Denmark). SEIU opened offices in Australia, the Neth-
erlands, and the United Kingdom, each of them places with large occupational
pension plans whose assets could, in theory, provide leverage for SEIU to use
in its organizing.

Christy Hoffman, an SEIU attorney, went to Geneva in 2004 to head UNT’s
property services division and to negotiate framework agreements with multina-
tional companies. There were allegations that there had been a non-hostile take-
over of UNI by SEIU. Because many European labor federations regarded Change
to Win as an illegitimate dual union, SEIU was closed out of organizations in
which the AFL-CIO participated, including the Committee on Workers’ Capital,
the International Trade Union Confederation, and the OECD’s Trade Union
Advisory Council. UNI Global provided SEIU with alternative networks for
international access. Ten years after Hoftman joined UNI, it had negotiated
framework agreements with twenty-six multinational service corporations,
resuscitating hopes raised during the 1999 Seattle protests for a new era of
transnational labor solidarity. But the bar was higher for obtaining framework
agreements from private equity firms headquartered in the United States.*®

UNI and ver.di, the German service-workers union, organized an interna-
tional conference in 2007 timed to coincide with the release of SEIU’s report
on KKR. UNI arranged a Global Day of Action to demand that KKR respect
trade union rights and stop fighting the enactment of new tax rules. Demon-
strations were held in cities around the world. UNT held a second conference
to discuss labor standards for private equity and the possibility of creating a
European works council for employees of KKR’s portfolio companies. Michael
Laslett, head of SEIU’s London office, and Steve Lerner explained the KKR
campaign. Yet among UNT’s affiliates and even among its staff, support for the
campaign varied. One staffer said that SEIU was “very blatant about saying
‘we want KKR because if we get neutrality with them it delivers us a shitload
of members. ... But UNI’s goal is not to organize or die. The private equity

thing goes so much further than just getting neutrality”*
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SEIU also joined forces with the biggest labor union in the United King-
dom, UNITE, (unrelated to UNITE in the United States), as a way of reaching
out to British pension funds about their KKR investments. SEIU recom-
mended that the British funds seek from KKR full disclosure of its covenants,
debt-equity ratios, and other items related to its acquisitions. With UNITE as
its partner, SEIU had a way to ratchet up pressure on KKR of the sort it had
tried in Washington State.>

Other British unions were wary of SEIU. UNISON, a union of UK public-
sector workers, was the lead British union with regard to US-style shareholder
engagement. UNISON officials thought that SEIU was overly tactical in its use
of financial activism and intolerant of slower-moving strategies like responsible
investing and governance reform. “The idea that building the union is a solution
to everything the working class faces—I can understand it in the United States
where you've got very low density, but when we’ve had very, very high density
in this country and its syndicalism didn’t really work for us. . . . You need to have
some other constant in what you're doing.” UNISON favored a long-range ap-
proach to reworking shareholder-company relationships and was concerned
that SEIU was asking British labor’s pension funds for information and access
without considering the fiduciary risks or reciprocal benefits, criticisms also
heard in the United States. A leader of UNISON complained, “What’s in it for
us? When is it going to come to fruition?” A representative of the Trades Union
Congress expressed similar concerns about SEIU’s aggressive tactics: “We don’t
like confrontational shareholder-company relationships in the UK. Yet there
were British labor leaders who thought it helpful for the country’s unions to be
exposed to SEIU’s organizing-oriented culture.’!

The KKR campaign ended in 2010, when HCA signed a neutrality and card-
check agreement with SEIU. The agreement applied only to a subset of HCA’s
hospitals; SEIU promised to stay away from other locations and refrain from
negative campaigns against the company. HCA had previous experience with
neutrality agreements, which in the past had yielded several thousand new SEIU
members. The settlement was reached as KKR was preparing to take the com-
pany public.>*

The Blackstone Group

Blackstone was the largest private equity firm in the world, founded in 1985 by
Peter G. Peterson and Stephen A. Schwarzman. Its specialties were hotels,
resorts, theme parks, waste management, and private security companies. Al-
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though its founders were conservative Republicans, Blackstone had ties to the
Clinton administration and elsewhere in the Democratic Party. SEIU and
UNITE HERE jumped on Blackstone when in March 2007 it too announced
its intention to go public. At the time, several Blackstone acquisitions were of
interest to the unions, including Hilton Hotels.*?

UNITE HERE took a gentler approach to Blackstone than had SEIU with
Carlyle. When Blackstone announced its purchase of Hilton, Bruce Raynor
of UNITE HERE praised it. “We welcome this combination,” he said. “We
enjoy a positive partnership with Hilton Hotels. Blackstone has demonstrated
its commitment to fair treatment for thousands of hotels workers.” At the time,
Hilton employed 15,000 of the union’s members.**

Before the buyout, UNITE HERE and Hilton signed a “partnership for
future growth,” an agreement that traded management neutrality in a select
group of cities in return for the union’s promise to help Hilton obtain more
customers. But the partnership came with no guarantee that Blackstone would
honorit. Raynor went to someone who had the power to challenge Blackstone
if need be: Barney Frank. After the buyout, Frank called Stephen Schwarzman
and, as David Smith paraphrased it, said to him, “You guys just bought Hilton.
Good. It would be great if you are nice to UNITE HERE.” Blackstone wanted
Frank on its side, given that he had the power to change the carried-interest
rules. Blackstone promised to respect the previous neutrality agreement, per-
haps calculating that it would be cheaper to permit the union to organize a
limited number of additional hotels than to risk a tax increase, negative public-
ity, and boycotts. It intended to sell Hilton at some point, which turned out to
be six years later.>

Within the union, Raynor had critics who felt that he had signed a “sweet-
heart deal” that brought new members without offering current members a
say in the process. It was a charge made since the earliest days of the corporate
campaign. Yet Raynor, like Stern, was certain that partnering with employers
was the only way to grow the union’s membership. Also like Stern, he viewed
Schwarzman as a pragmatist. “These guys are not anti-union,” Raynor said.
“They re just pro-money.”

Meanwhile, SEIU had its eye on other companies owned by Blackstone:
Equity Office Properties and Trizec Properties, who employed building ser-
vice workers, and AlliedBarton, the largest security firm in the United States.
In the months leading up to the IPO, Andy Stern met with Schwarzman more
than once. SEIU launched a website to monitor the IPO process and ar-
ranged for UNI and a group of foreign labor leaders to meet with Blackstone
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representatives. The leaders threatened to go back to their home countries and
ask pension funds there not to invest in the IPO. When Blackstone filed papers

related to the IPO, it listed among the risk factors “agitating” by labor unions.*”

Mergers and Acquisitions

Bill Patterson left the AFL-CIO in 2006 to head up the CTW Investment
Group (CtWIG). It was a coup for the new federation and an indication that
Patterson wanted a tighter connection between organizing and financial activ-
ism than had been possible at the AFL-CIO. After moving to CTW to head
up its investment group, he focused on merger and acquisition (M&A) trans-
actions, which were red-hot at the time. Negotiating with management over
ordinary shareholder proposals was “a hollow process,” he said, whereas
M&As provided “a more serious opportunity to engage companies in their
business plans.” Shareholders paid attention to M&As, more so than other
corporate decisions. A momentary surge of opposition might overturn a trans-
action on which management had spent many months and millions of dollars.
Because the deals had deadlines, it gave Patterson greater leverage. CtWIG
concentrated exclusively on financial deals in which CTW’s unions had col-
lateral interests.*®

Patterson’s previous employer, the AFL-CIO’s Office of Investment, was
not as closely involved with the organizing plans of its affiliates, who were
numerous, fractious, and autonomous. Change to Win was a smaller and more
cohesive group of unions committed to an “organizing first” agenda. CTW was
less transparent than the AFL-CIO, making it easier to fly below the radar
when formulating strategies and tactics.

In its first year, CtWIG was a whirlwind of activity, challenging a private
equity buyout of Heinz, tender offers at Pilgrim Pride’s and LaFarge, and a
Rite Aid bid to acquire two drugstore chains with nearly two thousand
stores. However, the transaction to which CtWIG devoted most of its energy
was the potential purchase of Caremark, a prescription benefits manager, by
CVS, a drugstore chain. CtWIG was the first to criticize the deal on the
grounds that Caremark had accepted alower premium than those offered in
equivalent transactions. Patterson attributed the problem to the fact that
Caremark’s directors and senior executives would receive change-in-control
payments regardless of the premium size. As in the old days, he blasted Wall
Street and corporate insiders for furthering their own interests at sharehold-

ers’ expense.>’
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CTW affiliates had skin in the game. The UFCW represented in-store CVS
employees and pharmacists and sought to organize more of them. The Team-
sters had members working at CV'S distribution centers. Despite the collater-
als, CtWIG’s bid to stymie the Caremark deal was well regarded by shareholder-
rights experts. One said, “It’s great what they are doing. They’re identifying
transactions that need to be opposed, and they Il say things others won’t.”®°

CtWIG mounted a “Vote No” campaign against two Caremark board mem-
bers, including the lead director, Roger Headrick, and issued a report criticiz-
ing Caremark’s backdating of their options. Patterson reprised these issues at
an investment forum in New York attended by representatives of thirty-six
asset management companies and an equal number of pension plans, public
and Taft-Hartley. Headrick’s “no” votes totaled 44 percent, but Patterson chal-
lenged the outcome. In letters to the board and the investment community, he
charged that Headrick would have failed to receive a majority were it not for
broker votes supporting him. Headrick was forced to resign, and CVS raised
its bid for Caremark. Not long after, CVS proftered neutrality agreements to
the UFCW, including one for five hundred stores in California.’!

Organizing Banks

One of SEIU’s more audacious campaigns involved bank employees. The fi-
nancial crisis had caused multiple bank failures and involuntary mergers, leav-
ing workers uncertain about their futures. There'd been layoffs throughout
the industry, reaching 200,000 in the fall of 2008. Pay was low, with tellers
earning around $24,000 annually, vastly less than what John Thain, CEO of
Merrill Lynch, spent on curtains during a recent $1 million office renovation.
Steve Lerner said that banks “represent the most extreme example of the
unsustainable disparity between those on the top and the rest of us. Nothing
illustrates this better than the simple fact that we could increase pay by $2.00
per hour and provide employer-paid health insurance for over 550,000 tellers
with just 3.6 percent of the bonuses paid out to executives.” Yet Lerner admit-
ted that organizing banks was a “challenging effort.” Less than 1 percent of
bank employees belonged to unions, and previous attempts to sign them up
had little success.”

The first public mention of a campaign occurred in December 2008, when
someone leaked a memo SEIU had sent to ACORN, the community organ-
ization that was SEIU’s steadfast ally. “Do you have ACORN members who
work for banks or Freddie Mac/Fannie Mae?” it asked. “Banks we are most
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concerned about: Fannie/Freddie, BB&T, SunTrust, BOA/Countrywide, Wa-
chovia/Wells Fargo, PNC/National City, Citigroup. We need to get a handle
on who these workers are, working conditions, etc.” Bank of America (BofA)
was the bull’s eye, with more than 150,000 employees. The media warned that
BofA was planning “the Mother of all Layofts” and would get rid of 30,000-
35,000 workers over the next three years. SEIU put BofA in its sights.®®

With the financial sector in disarray, it was easy for SEIU to find chinks in
BofA’s armor. SEIU zeroed in on questionable bonuses of $3.6 billion paid by
Merrill in late 2008, after it was forced into a shotgun marriage with BofA.
Anna Burger, chair of Change to Win, sent a letter to Neil Barofsky, the Trea-
sury Department’s special inspector general for the Troubled Assets Relief
Program (TARP), asking him to investigate whether there were improprieties
attached to the bonuses. The bonus pool at the merged banks amounted to
one-fourth of their TARP funds, which meant that executives might lose a lot
of money if Barofsky’s audit found anything amiss. SEIU’s Master Trust filed
a proposal asking for the resignation of Ken Lewis, BofA’s CEO and chairman
of the board, from his chairmanship. SEIU put up picket lines in more than
one hundred cities demanding that Lewis step down. Lewis’s “no” votes to-
taled 50.3 percent, a coup for SEIU.**

SEIU went after other financial services companies, shaking up the entire
industry. After it was revealed that AIG had handed out bonuses while it was
on government life support, SEIU sent five hundred of its members to march
through the streets of downtown Chicago chanting, “Hey, hey, ho, ho, where
did all the money go?” In San Francisco, SEIU demonstrators gathered in front
of a Wells Fargo branch and then marched to AIG’s offices, with one person
carrying a sign reading, “Asinine Incomprehensible Greed.” Outside the Wash-
ington, DC offices of Goldman Sachs, protesters chanted, “Too big to fail, too
big to exist.” There were signs condemning Goldman for giving two hundred
flu shots to its executives before the vaccine was made available to the general
public. One woman shouted through a megaphone, “My grandchildren didn’t
get the flu shot, but the fat cats from Goldman Sachs did.”%

The attacks widened. The SEIU Master Trust sent letters to the boards of
twenty-nine banks demanding that they investigate whether previous execu-
tive bonuses had been based on faulty metrics, such as profits from now-
worthless derivatives. The union threatened lawsuits if the boards failed to
claw backill-gotten gains. Outside the American Bankers Association’s annual
convention in Chicago, SEIU held three days of demonstrations followed by
amarch. Among the participants were twenty groups representing low-income
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communities with high unemployment and foreclosures. None other than the
chair of the Federal Deposit Insurance Corporation, Sheila Bair, addressed the
crowd, saying that she supported their demands and promising to mention
them in her upcoming speech at the convention.®®

Banks were in a tizzy. The American Bankers Association told its members
to survey their employees to find out what was bothering them and to com-
municate the importance of the work they did. Morgan Lewis, a white-shoe
corporate law firm, warned banks to prepare themselves for litigation and to
ramp up their activity in employee relations and public relations. The Financial
Services Roundtable (FSRT), another industry association, lobbied against
the Employee Free Choice Act, which would have made bank organizing
easier. Anna Burger sent a letter to FSRT demanding that it cease its lobbying.
She also wrote to Barney Frank, who said publicly that FSRT’s push to block
the Employee Free Choice Act was “shameful”’

By 2010, SEIU’s bank campaign had legs. Early that year demonstrations
took place across California, and in Minneapolis and other cities. SEIU felt
confident enough to approach several banks in search of neutrality agree-
ments. Then two events occurred that put the brakes on the campaign. In
April 2010, Andy Stern suddenly resigned as SEIUs president after fourteen
years on the job. And in November, Mary Kay Henry, Stern’s successor, put
Stephen Lerner on paid leave. Henry felt that Lerner’s media-oriented bank
campaign was soaking up tens of millions of dollars without bringing in new
members. It’s possible that Stern too had lost confidence in Lerner’s tactics. A
year after stepping down, Stern reflected that he'd been too hard on private
equity and banks. In an interview, he said, “Some of it was totally appropriate;
other of it probably was a little bit out of hand.” Bruce Raynor, always close to
Stern, didn’t think that this was a volte face for the former president: “SEIU
under his leadership partnered with companies.”s®

Lerner was pushed further to the periphery after a recording of the talk he
gave to a closed audience at Pace University found its way to the press. He had
said that “we are in a transformative stage of what’s happening in capitalism”
and that labor should develop the ability to “put a boot in the wheel [to] dis-
rupt how the system operates.” The strategy, according to Lerner, was to bring
down the stock market, take away bonuses, and make bankers struggle to be-
come rich. He envisioned the equivalent of a rent strike in which homeowners
and students would refuse to make payments on their underwater mortgages
and student loans. Lerner wanted cities strapped by the crisis to stop paying
off their loans unless banks renegotiated them. Not surprisingly, conservatives
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attacked hysterically. Glenn Beck said Lerner’s plan was “economic terrorism,”
while Jason Chaffets, a Republican from Utah, asked Attorney General Eric
Holder to investigate Lerner. With Lerner out of the picture, SEIU’s bank cam-
paign was dead.®®

The Limits to Growth

As with earlier corporate campaigns, SEIU’s organizing methods during the
2000s were disparaged by critics from within the labor movement who charged
that affected workers knew nothing about negotiations between union leaders
and corporate executives over framework agreements. Because of secrecy, they
were unaware when the union had traded neutrality for limits on the number
of people to whom an agreement would apply, usually a mere 10-20 percent
of a company’s workforce. Neither did they did know about any side promises
the union may have made, such as no-strike guarantees or foreswearing de-
rogatory remarks about management. One healthcare agreement allegedly
included a gag order prohibiting employees from raising patient care issues.
Jane McAlevey, a former SEIU organizer, charged that SEIU’s “
izing and mobilization left members with “only the most tenuous relationship”

shallow” organ-

with their union: “The union becomes nothing more than the contract and
the contract is only engaged when the worker files a grievance.””°

A source of these problems was what John Wilhelm labeled SEIU’s “growth
at all costs model.” Another critic was John Borsos from SEIU’s West Coast
renegade healthcare local that had a bitter fight with the national union. Borsos
telt that all SEIU’s leaders cared about was getting first contracts; there was no
long-term vision for member participation. He compared this to union pen-
sion funds that consider only the short term and ignore time-consuming ac-
tivities like trustee education.”!

A related factor was SEIU’s centralization, which, he said, shifted resources
from local organizers to staff working in New York and Washington. This prob-
lem was inherent to all campaigns relying heavily on capital strategies: a staft-
driven, instead of a membership-driven, approach to organizing. Borsos ad-
mitted that financial activism was helpful in membership campaigns at West
Coast healthcare companies, but only when the firms were financially troubled
and vulnerable. Capital strategies had less success with profitable firms unless
they were combined with bottom-up mobilization.”

Andy Stern and Bruce Raynor rejected these “rank-and-filist” criticisms in
favor of what they saw as realpolitik. Their methods had brought tens of thou-
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sands of corporate workers into the labor movement at a moment when other
unions were shrinking. The bottom-up approach, while reminiscent of labor’s
glory days, was no longer feasible given the impotence oflabor law in prevent-
ing illegal employer resistance. In Andy Stern’s estimation, “The old ways aren’t
working, and we're trying to find different relationships with employers that
guarantee workers a voice . . . The 1930s adversarial-type unionism isn’t going
to apply to nurses and reporters and childcare workers.””?

SEIU’s membership gains looked impressive. The union claimed that it had
added over one million members from the mid-1990s through 2010. Skeptics
alleged that the figures were puffed up because some gains came through
mergers with other unions, others resulted from raids, and still others from
the conversion of full-time jobs to a greater number of part-time positions. The
charge was made repeatedly that SEIU sacrificed quality for quantity. The
president of a small SEIU local in food services complained that SEIU was
“putting growth in numbers ahead of any other consideration of what a union
means in the lives of working people.” Even if its gains were overstated, there’s
no gainsaying that SEIU was one of the few union success stories of the 1990s
and 2000s, a period when other Change to Win unions found themselves
struggling. A Cornell University study that examined Change to Win’s affiliates
found “no statistically significant difference in organizing success following
Change to Win’s implementation of new organizing strategies and practices,
relative to the AFL-CIO.”7*

Private equity’s centralization, with a relatively small group of people oversee-
ing the purchase and sale of dozens of companies, mirrored the corporate cam-
paign’s staft-led approach. People like Andrew Stern or Bruce Raynor could sit
down with someone like Stephen Schwarzman to discuss possible deals.

What gave SEIU and other unions leverage was private equity’s depen-
dence on pension fund capital, its plans to go public, and the industry’s fear
that Congress would take away the tax benefits that made its business model
so remunerative. Private equity also had an image problem because of its
super-wealthy general partners. In 2007, nearly three out of four Americans—
the highest proportion since the early 1990s—agreed with the statement,
“Today it’s really true that the rich get richer and the poor get poorer” Then
came the crash of financial markets, which brought other fish to fry.”*
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The Financial Crisis and

Dodd-Frank

THE DEMISE OF BEAR STEARNS in March 2008 was a dress rehearsal for
events that would take place five months later, when the global financial
system verged on a meltdown. Lehman Brothers went bankrupt; Bank of
America had to rescue Merrill Lynch; Berkshire Hathaway did the same for
Goldman Sachs; and Freddy Mac and Fannie Mae were put into receivership.
Polls showed that public confidence in Wall Street had reached its lowest
levels in forty years. When people were asked to say the first word that came
to mind after hearing “Wall Street,” the top responses were “stock markets,”
“money,” and “greedy.” It was 1932 redux. The moment was ripe for re-regulating
finance.!

The Great Recession was a disaster for working people and their retirement
funds. State and local pension funds racked up losses of $1 trillion during 2008.
Multiemployer funds were especially hard hit. Whereas two in ten were in
endangered or critical condition in 2008, the figure jumped to seven in ten the
following year. Because of yawning liabilities, some multiemployer plans were
terminated and handed over to the PBGC, itself underfunded. Corporate
plans suffered as well.?

A cause of many pension fund losses were collateralized debt obligations
(CDOs), which the funds first began to snap up in the early 2000s. These
derivative products had hidden within them chunks of high-risk subprime
mortgages. The economy was awash in money, and bond yields were low. Pen-
sion funds were eager to diversify their credit portfolios and boost returns. But
when interest rates began rising in 2006, so did foreclosures. With that, CDOs
rapidly lost their value. The banks selling CDOs had promised astronomical
returns but downplayed risk.

194
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Even as Bear Stearns began to sink in 2007, it held a conference in a Las
Vegas ballroom where it pitched CDOs to fifty public pension fund managers.
A company salesperson promised a 20 percent annual return. She admitted, “I
think a lot of people are confused about what this product is and how it works.”
It wasn’t only pension funds that were in the dark. In the years leading up to
the breakdown, nobody had monitored financial institutions to see if they had
sufficient strength to meet their counterparty obligations should a crisis shake
the markets. The notional value of derivatives worldwide stood at $648 trillion
in June 2008. Warren Buffett had labeled derivatives “financial weapons of
mass destruction.” Not only were they the heart of the shadow banking system,
they were the essence of financialization.?

The pension world was in denial until it was too late. In April 2007, the
research director for the National Association of State Retirement Adminis-
trators said public funds were sufficiently diversified that they faced “minimal
exposure” should CDOs go south. In Orange County, California, which went
bankrupt in the mid-1990s due to bad bets on derivatives, administrators of
the county’s pension plan said that this time around, they'd taken adequate
account of risks attached to derivative products. But the county’s treasurer,
who was a new trustee for the plan, didn’t buy it: “Fund managers wanted
yield, so Wall Street sold it to them. The beauty of Wall Street is that they put
lipstick on a pig™*

This chapter begins with labor’s response to the financial collapse. It took
place on the ground, with hundreds of protests, and in Congress, where labor’s
financial experts pressed Democrats to take a tough approach to Wall Street.
The Dodd-Frank Act, the nation’s most ambitious financial legislation since
the New Deal, spelled out new rules for financial transactions. It also included
mandatory governance standards that drew on the investor cookbook. After
Dodd-Frank became law, it was attacked on the right by Republicans and
banks, and on the left by Occupy Wall Street. Despite its brief existence, Oc-
cupy Wall Street challenged the labor movement’s approach to political mo-
bilization and to inequality.

Before Occupy

The first reaction to the crash was an AFL-CIO demonstration on Septem-
ber 25, 2008 in front of the New York Stock Exchange. Hundreds of union
members gathered to oppose President George W. Bush’s $700 billion bank
rescue plan, announced the previous day. Organized by the New York City
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Central Labor Council, the demonstration featured John Sweeney, the Rever-
end Jesse Jackson, and Randi Weingarten, president of the America Federation
of Teachers. Signs read “Bail Out Main Street, Not Wall Street” and “No Blank
Checks for Wall Street.” Sweeney roused the crowd: “Our country is facing the
biggest financial disaster since the Great Depression. But working people have
been living this crisis with lost jobs, stagnant wages, crumbling schools, dwin-
dling hopes for our children, and eroding healthcare and disappearing pen-
sions.” He demanded an independent panel to allocate the bailout funds and
“real tough new regulations” The AFL-CIO again rallied outside the New York
Stock Exchange on the one-year anniversary of its earlier protest. Now Richard
Trumbka rebuked banks for having “strangled commerce and killed jobs.” The
protests received but a glimmer of media notice.®

In its demonstrations, the AFL-CIO tied the banking collapse to the con-
cerns of working people—problems like underwater mortgages, cutbacks in
public services, and the lack of jobs. The spring of 2010 saw an upsurge of
protests timed to coincide with the Senate’s final deliberations over the Dodd
bill. In March, the AFL-CIO arranged two hundred “Make Wall Street Pay”
protests around the country that took aim at six of the nation’s largest banks.
In brisk weather outside Buffalo’s Bank of America branch, three union sup-
porters dressed in business suits played poker beneath a sign reading “Gam-
bling with Our Lives.” In West Virginia, there was a rally outside a branch office
of Wells Fargo. “We just want people to know that Wachovia and Wells Fargo
are the names they need to remember,” said Kenny Perdue of the state’s
AFL-CIO. Working America, the voter outreach arm of the AFL-CIO, ran a
mobilization campaign dubbed “I am not your ATM.” Its televised town hall
drew a hundred thousand participants. Karen Nussbaum of Working America
said, “What we're talking about now is the big banks and Wall Street and what
they’ve done to Main Street over the last years. . . . This is not a complicated
issue for people to understand.”®

The culminating event occurred on April 29, when the AFL-CIO protested
outside New York’s City Hall. The venue was four blocks from Zuccotti Park,
which would become the site of Occupy Wall Street’s encampment. Ad-
dressing a crowd of 15,000, Trumka—now the AFL-CIO’s president—said,
“We'’re here for the folks who were played for suckers in the casino economy
and will be silent no more.” A middle-school teacher spoke about cuts in the
city’s schools and the injustice of “making our kids pay for this mess.” Several
speakers demanded that banks cease lobbying against beefed-up regulations.
That day, SEIU ran online ads showing Republican Senator Richard Shelby
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(AL) fishing for contributions at a gathering of the American Bankers
Association.”

Silvers in the Spotlight

Attending to the financial system was a departure from labor’s policy concerns of
the previous seventy years. The AFL-CIO’s expert in this area was Damon Silvers;
without him, it’s doubtful that the labor movement would have had the same
influence on Dodd-Frank as it did. Silvers owed his position to labor’s financial
turn, having once worked for ACTWU's Jack Sheinkman, the person who led the
way with the J. P. Stevens campaign. Patterson also had worked with Sheinkman,
although Patterson started out as an organizer, and he stuck to the terrain where
finance and organizing came together. For CT'W, devoting resources to signing
up bank employees was more important than lobbying to curb risky business
financial strategies. But at CT'W, as elsewhere in the labor movement, people
relied on Silvers’s ability to speak about finance with persuasive clarity.

The Troubled Asset Relief Program (TARP), Bush’s response to the crisis,
created a five-person Congressional Oversight Panel that held its first meeting
three weeks after Barack Obama won the election. The chair was Elizabeth
Warren, then still a Harvard professor. One of the four other slots was for
someone nominated by the Speaker of the House, Nancy Pelosi (D-CA), and
the Senate’s majority leader, Harry Reid (D-NV). They selected Damon Sil-
vers. The appointment insured that the AFL-CIO could press from the inside
during the eighteen months of haggling that produced Dodd-Frank. Before
joining the panel, Silvers wrote a briefing memo for the Obama-Biden transi-
tion team that traced the global crash to financial deregulation of the Clinton
years, the same criticism he made at the time of Enron. In the memo, he cas-
tigated Treasury Secretary Hank Paulsen’s bank rescue scheme, the final ver-
sion of which was signed by President Bush early in October 2008. Silvers said
it was a warmed-over “deregulatory wish list,” a step back in time: “The finan-
cial crisis we are currently experiencing is directly connected to the degenera-
tion of the New Deal system of comprehensive financial regulation into a
Swiss cheese regulatory system where the holes, the shadow markets, grew to
dominate the regulated markets.” Among the holes he mentioned were hedge
funds, private equity, and the derivatives packaged by financial institutions.
Silvers made thirteen appearances in Congress over the next two years, includ-
ing four visits to Barney Frank’s House Financial Services Committee and four
to Christopher Dodd’s Senate Banking Committee.®
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From the election through the signing of Dodd-Frank, Congress discussed
banking problems but had less to say about their effects on ordinary Ameri-
cans. Silvers told a House committee in 2009 that they should not ignore suf-
tering in the heartland, stressing “an urgent need” to halt the rise of unemploy-
ment and home foreclosures and recommending a second, more job-targeted,
stimulus plan and greater relief for homeowners. When Silvers appeared in
front of another House committee a few months later, he said that long-term
joblessness and foreclosures were “profoundly destructive phenomena. They
damage the people who endure them in ways that go beyond the numbers. The
parent who tells their child they will have to leave their home, their school, their
friends and neighbors . . . suffers in a way that a spreadsheet cannot capture.” In
a panel discussion with journalist Robert Kuttner, AFL-CIO organizer Heather
Booth, and other progressives, Silvers said that TARP would be a “process of
regressive wealth redistribution” unless stock and bond holders took substantial
haircuts. The idea put the AFL-CIO well to the left of Treasury Secretary Timo-
thy Geithner and beyond the ever-cautious president himself.’

In June 2009, Geithner appointed Kenneth Feinberg to be the special mas-
ter in charge of overseeing executive compensation at the companies receiving
federal bailout funds. When one of them, AIG, announced that it would dis-
tribute bonuses worth millions, Feinberg averred he could do nothing because
the bonus promises predated TARP. Geithner, Feinberg’s boss, pronounced,
“The government cannot just abrogate contracts.” Privately he told someone,
“This is not Bolivia.” Retribution came from union and public pension plans,
who tried to block the reelection of the director who chaired AIG’s compensa-
tion committee. Geithner’s handling of the TARP strictures on executive pay
reinforced the view that bankers got off easy.

The failure to prosecute, much less punish, those who had committed fraud
rankled the public. In 2010, Democratic Senator Arlen Specter of Pennsylvania,
who recently had switched parties, convened a hearing to analyze the govern-
ment’s disinclination to go after bankers who had broken the law. In his testi-
mony there, Silvers described “a public perception in the wake of events of
2008 that unfortunately has some justification that a small number of wealthy
and powerful Americans did vast damage to our country and to the lives of
millions of families. . . . A double standard with respect to willful illegal activ-
ity should not be acceptable in a democracy.” He called Wall Street a place
where “lying” and “cheating” were pervasive. Silvers blasted the Federal Re-
serve Bank of New York, where Timothy Geithner had recently been presi-
dent, for its secretive approach to AIG’s credit default swaps.'
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A year later a bigger bombshell hit, right after the president signed Dodd-
Frank. It was reported that seventeen banks had paid $1.6 billion in bonuses
during the fall of 2008 after receiving bailout money. While admitting that
the bonuses were “ill advised” and “showed poor judgment,” Feinberg stated
they were not in conflict with the public interest. (Federal auditors later
found that Feinberg had been pressured by Geithner to circumvent pay
caps.) The timing tarnished Dodd-Frank at its inception. Polls showed that
three out of five respondents were in favor of having government limit execu-
tive compensation."!

Throughout all this turmoil, Damon Silvers was ubiquitous: appearing in
Congress, at press conferences, and in front of regulatory bodies. Even the Wall
Street Journal saw fit to interview him. And Silvers wasn’t shy about criticizing
the White House and the Treasury. He had a contentious relationship with
Timothy Geithner going back to Geithner’s days at the New York Fed. Often
perceived as Wall Street’s handmaiden, the New York Fed had a poor track rec-
ord when it came to disciplining banks. Silvers said he wanted “strong, inde-
pendent regulators,” the word “independent” an allusion to the fact that two-
thirds of the New York Fed’s board was elected by member banks. He told the
House Financial Services Committee that “the current structure of regional
Federal Reserve Banks, the institutions that actually do the regulation of bank
holding companies, where the banks participate in the governance, is not ac-
ceptable.” What was needed, said Silvers, was a regulatory body that was trans-
parent and accountable to the public, and the Fed was neither. For a while,
Senator Dodd leaned in the same direction—against Obama’s wishes—and
considered splitting off banking regulation from the Fed’s other activities.'?

Americans for Financial Reform

In the spring of 2009, unions worked behind the scenes to organize an alliance
to press for comprehensive financial reform. Meetings led to the founding of
Americans for Financial Reform (AFR) in June 2009. AFR, made up of over
160 national and local organizations, had one foot in the labor movement and
the other in community organizations. It included the Council of Women’s
Organizations, La Raza, the NAACP, the Urban League, and eight different
consumers’ groups. Additional members included the AFL-CIO, an Alinsky-
influenced group—the Pico National Network, and Ralph Nader’s Public
Citizen. AFR had a $2 million budget, most of it from unions, though it was a
pittance compared to spending by the financial industry.
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AFR’s president, Heather Booth, was a longtime community organizer
from Chicago whose husband was an AFSCME official. She had previously
served as president of Chicago’s Citizen Action Program, created in 1969 by
organizers from Saul Alinsky’s Industrial Areas Foundation. Booth hired Lisa
Donner as her deputy director. Donner was a Harvard graduate, ex-SEIU
staffer, and for ten years head of ACORN’s Financial Justice Center. The center
was one of the earliest to warn about subprime mortgages."?

Robert Kuttner lamented the fact that only a few “technically savvy advo-
cates for the public’s interest in strong regulation of derivatives are actively
engaged in the rule-making process.” He cited Silvers, Heather Slavkin, and
Michael Greenberger. Slavkin chaired the AFRs task force on derivatives regu-
lation. She worked for the AFL-CIO and later headed its Office of Investment.
Greenberger was a law professor and one-time administrator of the Commod-
ity Futures Trading Commission (CFTC). When the SEC and the CFTC held
hearings about derivatives, said Kuttner, “the first panel was 15 guys from Wall
Street and Heather Slavkin. Behind each of them [from Wall Street] are an-
other 15 lawyers and researchers writing the comments and doing the leg-
work.” But labor and its allies had something that the banks did not: an ability
to mobilize the citizenry. Without them, the efforts of progressive policy ex-
perts like Silvers, Slavkin, and Warren would not have packed the same punch.
And that was the idea.'*

Democrats Divided

Right after he took office, President Obama declared—with former Treasury
Secretary Paul Volcker at his side—"Never again will the American taxpayer
be held hostage by a bank that is too big to fail.” Progressives such as those in
AFR, however, trusted neither Obama nor Geithner to be tough enough on
banks. In April 2010, when debate over the Dodd bill was at its peak, Senators
Sherrod Brown (D-OH) and Ted Kaufman (D-DE) introduced an amend-
ment to cap the size of the nation’s banks. Known as the SAFE Banking Act,
it would have limited liabilities at banks to 2 percent of the nation’s GDP and
3 percent at non-banks. A megabank—one judged too big to fail—would not
be allowed a share of the nation’s insured deposits greater than 10 percent,
and the assets of the six largest would be cut in size from 64 percent of GDP
to 34 percent, the level in 2001. At a subsequent press conference with Brown
and Kaufman, Damon Silvers, Heather Slavkin, and SEIU’s Bill Regan spoke
in favor of the legislation.
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Standing against it were economic experts in the Obama administration,
including Geithner and Lawrence Summers, director of the National Eco-
nomic Council, as well as congressional centrists, who aligned with Geithner
in their preference for modest regulation. Brown-Kaufman failed on the Sen-
ate floor, receiving sixty-one “no” votes, of which twenty-seven came from
Democrats. In an exchange with an unidentified senator, Richard Trumka
angrily said, “By voting against this amendment . . . [you] avoid addressing the
problem of too big to fail institutions and leave our economy at risk of another
financial crisis” Three years later, now-Senator Elizabeth Warren (D-MA) re-
ported to the AFL-CIO convention that, by ignoring too big to fail, the Senate
allowed the nation’s four largest banks to accumulate assets that were
30 percent larger than at the onset of the Great Recession; the five largest held
more than half of all banking assets in the United States.'®

MIT professor Simon Johnson (also the former chief economist of the In-
ternational Monetary Fund) blamed the administration for failing to pare down
the size and power of major banks. When Obama told a group of bankers, “my
administration is the only thing between you and the pitchforks,” the implica-
tion was that people like Elizabeth Warren, Damon Silvers, and Sherrod Brown
were leading a peasant’s revolt, as Johnson put it. Brown complained that it was
“pretty clear” [the administration] “has too much Wall Street influence.” Wall
Street donated less to Obama than to financier Mitt Romney during the 2012
presidential campaign, yet it still contributed one-third of Obama’s campaign
funds. As one J. P. Morgan executive said, “We may be pissed at Obama, but
when it comes down to it, he was pretty good for our business.”*¢

Size was one problem. Another was scope. The repeal of Glass-Steagall in
1999 demolished the Depression-era wall between commercial banking and
investment banking. Now banks could trade risky derivative products like
CDOs and invest in hedge funds and private equity. Banks seized the oppor-
tunity. Federal deposit insurance (and access to the Federal Reserve’s credit
facilities) reduced risks for banks as they plunged ahead. The arrangement
had never been intended when the Federal Deposit Insurance Corporation
(FDIC) was created in 1933.

Senator Blanche Lincoln (D-AR) offered an amendment to the Dodd bill
that would prohibit banks from benefiting from federal assistance when trad-
ing derivatives. That is, it would force them to bear all of the risk. Among those
speaking in favor of Lincoln’s proposal was Damon Silvers, who told reporters
that derivatives were “a major contributor to what went wrong in our financial
system—that vast risks involved in multitrillion-dollar derivatives books were
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embedded within larger financial institutions.” In the end, the industry suc-
ceeded in watering down but not eliminating Lincoln’s amendment."”

The so-called Volcker Rule went much further. It would rebuild the walls
that Glass-Steagall had taken down, by forcing banks out of the derivatives
business entirely. The financial industry fought ferociously against its inclusion
in the Dodd bill, claiming this would put them at a disadvantage when com-
peting with foreign banks, the same complaint levied against Sarbanes-Oxley.
Initially they succeeded; the bill called for a six-month study of the Volcker
Rule before it could be adopted, which would give banks time to weaken it.
Joining the banks in opposition to the Volcker Rule were Geithner and Sum-
mers, as well as Ben Bernanke, whom Obama had recently reappointed as
chairman of the Federal Reserve Board.

When the Dodd bill was in its final stages, however, two liberal senators,
Jeff Merkley (D-OR) and Carl Levin (D-MI), offered an amendment to im-
mediately implement the Volcker Rule and do so in a way that would be dif-
ficult for future regulators to sidestep. Joining them in pushing back against
the banks were Elizabeth Warren, labor representatives like Damon Silvers and
Heather Slavkin, and others. As Dodd-Frank was going down to the wire, sev-
eral of them met with President Obama, seeking his endorsement of Merkley-
Levin. Damon Silvers was quoted in the Wall Street Journal saying that it was
“critical” to restrict banking activities in the derivatives market, especially “in
terms of whether we're addressing ‘too big to fail.” At the last minute, the
amendment—now with backing from Obama, who originally had been am-
bivalent on the issue—made its way into the final legislation.®

Investors and Risk

It wasn’t only bankers who had fueled systemic risk before the crash. Investors
also were implicated. One reason was the structure of bankers’ pay, which, as
in the nonfinancial sector, had come to rest on the types of stock-based re-
wards that the cookbook prescribed. Another contributor were hedge funds.
During the runup to the crisis, it was pension plans who had poured money

into hedge funds.

Bankers’ Pay

At the end of 2007, as warning lights flashed throughout the economy, Wall
Street’s five largest securities firms handed out $38 billion in year-end bonuses,
even though the firms had lost a quarter of their equity value. Citigroup, faced
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with billions of losses related to CDOs, fired its CEO, Charles O. Prince III,
that fall. Yet Prince received a $12.5 million bonus as he went out the door, this
on top of nearly $70 million in unrestricted stock and one million stock op-
tions he took with him. Prince’s severance package was chintzy as compared
to the one received by Merrill Lynch’s CEQO, Stan O’Neal, fired at around the
same time and for the same reason. O’Neal walked away with over $160 mil-
lion in stock, stock options, and retirement benefits. A few months later, both
men found themselves in front of Representative Henry Waxman’s House
Committee on Oversight and Government Reform, which was investigating
Wall Street’s pay practices. For Prince, the situation was reminiscent of
Charles E. Mitchell—whose bank was a predecessor to Citigroup—when he
faced the Senate Banking Committee in 1932.

Waxman asked Prince, “How can a few executives do so well when their
companies are doing so poorly? It seems like everyone is hurting except you.”
After the crash, Citigroup and Merrill Lynch (now part of Bank of America)
would become TARP beneficiaries. Bonuses in the financial services industry,
said the AFL-CIO’s Daniel Pedrotty, “are in our view a giant fraudulent con-
veyance, where money was paid out to executives at firms that were fatally
undercapitalized.”*®

In the first months after Obama’s election, shareholder activists were divided
on whether to change pay practices in banking through legislation or private
ordering. Charles M. Elson, the Delaware governance expert, reccommended
private ordering: “When the federal government gets involved, there are typi-
cally unintended consequences. It’s better to do it internally than have the gov-
ernment do it.” Like Elson, Patrick McGurn, special counsel to ISS, feared that
intervention by Congress and the SEC would lead to an undesirable one-size-
fits-all solution. But McGurn acknowledged that, as with Enron, the tools of
private ordering—internal controls, transparency, independent directors, and
shareholder activism—had failed to prevent questionable practices. “The fed-
eral government is going to fill the void,” he predicted. He was right.*

Bankers’ bonuses, paid as stock options, were tied to the bank’s return on
equity (ROE). It wasn’t a quiet life, but it was a good one. Between 1979 and
2005, executives in financial services doubled their share of individuals in the
top 1 percent, to nearly one out of every seven. They earned 250 percent more
than comparable executives. Although some banks were enormous, size could
explain only one-fifth of the premium.

With compensation based on ROE, according to Anat Admati and Martin
Hellwig, there was an incentive to manipulate accounting methods and pursue
riskier lines of business, what they termed “the ROE culture.” Shareholders
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bore responsibility too, first as proponents of stock-based pay, and later for
abetting bubbly stock gains in financial services. The rewards were too abun-
dant to pass up, even if they were built on a house of cards. Months before his
ouster, Charles O. Prince I1I said that the party would end at some point, “but
as long as the music is playing, you've got to get up and dance”*!

Sanjai Bhagat, finance professor at the University of Colorado, offered a
different analysis of the relationship between risk and bankers’ pay. He exam-
ined the case of bank “projects” (for example, new types of securities like
CDOs) that have high returns in the early years and negative returns in the
later years, and whose total net present value is likely to be negative in the long
run. Only the issuer knows the risks associated with a project. Banks had risk
management units, but they were underfunded and their opinions ignored by
senior executives. Because bank executives held large numbers of shares, and
options that either had no vesting requirement or that already had vested, the
rational approach would be for them to cash out early on. Then they would
come out ahead in the long term when returns dropped below zero, not least
because it was a near-certainty that the government would rescue their bank
if the fall was precipitous. Bhagat compared the large financial institutions
receiving TARP funds with nonrecipients and found that TARP executives
had liquidated their shares before the banking collapse to a much greater ex-
tent than other banking executives.”?

In 2009, the House Financial Services Committee held a hearing on sys-
temic risk. Among those appearing was Damon Silvers, who criticized the pay
methods that had migrated from the cookbook to the banking sector. Reliance
on stock options, said Silvers, “creates an incentive to focus on the upside, and
be less interested in the possibility of things going really wrong. It is a terrible
way to incentivize the manager of a major financial institution, and a particu-
larly terrible way to incentivize the manager of an institution the federal gov-
ernment might have to rescue.””

Dodd-Frank embodied the belief that defective compensation methods in
the financial industry had contributed to the exacerbation of systemic risk.
Banks now had to report to regulators whether their incentive pay arrange-
ments were leading to “inappropriate risks” that could cause material loss.
Bankers, as one might expect, abhorred these requirements. But the risk-
related rules turned out to be less onerous than expected. Four years after
Dodd-Frank’s signing, Anat Admati told the Senate Banking Committee that
the act had failed to solve the problem of excessive risk-taking: “Compensation
structures that reward return on equity, which are [still] pervasive in banking,
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effectively pay bankers to gamble at the expense of creditors or taxpayers. . . .
Even shareholders may be exposed to risks for which they are not properly
compensated. Few benefit, while the rest are harmed by this situation.”

The SEC, under pressure from President Obama to prevent bankers from
taking “reckless risks,” announced a plan for stricter pay rules, including for
clawbacks of bonuses based on accounting fraud, a similar provision to one in
SOX that rarely was enforced. Obama urged the agency to act as quickly as
possible, but the banks ran out the clock; nothing was on the books by the
time Donald Trump was elected. Shortly thereafter, the SEC dropped its plan.
There were those who had been optimistic that the crisis-induced regulation
of bankers’ pay would have an impact stretching beyond financial markets.
Lawrence Mishel, a savvy economist at the labor-backed Economic Policy
Institute, said that “Wall Street led the way, and that’s going to be reversed.
We're going to see a decline in inequality” It was not to be.**

Hedge Funds

Hedge funds were implicated in the catastrophe. As early as 2005, MIT econo-
mist Andrew Lo warned that hedge funds were raising systemic risk. It was a
lesson that should have been learned from the 1998 collapse of Long-Term
Capital Management (LTCM), which brought financial markets perilously
close to the edge. After LTCM’s downfall, the SEC investigated hedge funds,
but no consequential regulations were put in place. Hedge funds are highly
leveraged entities. When financial markets change unexpectedly, the funds
may be unable to cover their obligations. Nearly half the purchasers of CDOs
were hedge funds. One way out is to unload assets, which weakens the value
of assets held by others, causing a widening spiral of losses. In the case of hedge
funds, those “others” are in the banking sector. Compounding the problem
were hedge funds created by banks. Bear Stearns had two hedge funds tied to
subprime mortgages. When they lost their value in 2007, it marked the begin-
ning of the end for Bear Stearns, whose demise in March 2008 panicked the
markets and heralded the oncoming disaster. David Skeel, a law professor at
Penn, said that before the financial crisis, “hedge funds are best understood by
what they are not. They are not regulated.”

A herd of pension plans stampeded into hedge funds during the early
2000s, hungry for yields. Everyone had heard of the wonders achieved with
hedge funds by university endowments like Yale’s. Pennsylvania’s state pension
plan, PSERS, increased its allocation eight-fold between 2001 and 2006, until
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hedge funds accounted for 27 percent of its portfolio. The following year
PSERS had an overall return of 17 percent, an enviable amount.

Taft-Hartley funds, always cautious, were the last to join the party. Advisors
to Taft-Hartleys, like Marco Consulting, endorsed hedge funds for its Taft-
Hartley clients. In April 2007, with subprime mortgages already headed for
disaster, Marco boasted that its recommendations had “worked out fabulously
well” Yet the risk-adjusted returns on hedge funds were awful, “reliably lower
than the return on the S&P 500 index,” said one study.*

The AFL-CIO was worried. Trumka sent a letter in 2006 to Senators Rich-
ard Shelby (R-AL) and Paul Sarbanes (D-MD) expressing concern that the
weakly regulated hedge fund industry was bamboozling pension plans. He
asked that the funds disclose their fees and trading tactics and that steps be
taken to mitigate the systemic risks they posed. The AFL-CIO staked out a
position critical of public and multiemployer plans, a stance from which it
previously had shied. Damon Silvers disparaged the plans for “pursuing this
phantasm of sustained above-market return. What we are trying to do in this
environment is to put some distance between the labor movement and the
hunger of our [ pension] funds for return. Some of our funds are very enthused
about putting more and more money into private equity or more and more
money into hedge funds. That’s not where we are.””’

Pension funds had an additional way of earning money from hedge funds:
share-lending. When activist hedge funds wage a proxy fight, they can build a
critical mass of shares by borrowing them from other owners (which is why
share-lending peaks on the record date of the annual meeting). After casting
their so-called empty votes, the hedge funds return the shares along with a fee.
It’s legal, but it doesn’t pass the smell test.

Who loaned shares? The main providers were mutual funds and public pen-
sion plans. A survey from 2004 found that 80 percent of pension plans engaged
in share-lending and of those funds, a fifth lent between 25 and so percent of
their actively held shares. The money was not insignificant: in a single year
CalPERS earned $130 million from the practice. Share-lending made mince-
meat of claims that pension plans took proxy voting seriously. Again, Silvers
berated them: “Absolutely every other pension fund thinks that it’s absolutely
fine to go criticizing folks in the City and on Wall Street for having shorted this
and that but they then fail to turn around and say, Yes, but it was my lending
them the stock that allowed them to do it. It was my hedge fund investment
that encouraged all of this. It’s not even irresponsible. It’s almost a-responsible,
responsible-like without having to take responsibility.**
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The crisis decimated hedge funds. As a record number folded, investors
demanded their money back. Returns never again reached the levels of the
pre-crisis years. PSERS—and other pension funds—suftered billions in losses
on their hedge fund investments. They discovered the hard way that nobody
in the investing world liked to discuss risk-adjusted returns, only returns. Some
funds, like CalPERS, pulled out of hedge funds entirely. Others, still mesmer-
ized by the phantasm, stuck it out.®

Indicting Investors

The Chartered Financial Institute’s president, John D. Rodgers, boasted in
2014 that institutional investors had birthed a new economic system, “fidu-
ciary capitalism,” based on “long-term investing for the good of our world.” It
was a throwback to the Third Way, and it was wishful thinking. Long-term
investing was slow to penetrate, even after more than twenty years of advocacy.
The year before Rodgers’s pronouncement, McKinsey surveyed over one
thousand executives and board members and found that 79 percent felt pres-
sure from large investors to demonstrate strong financial performance over a
period of two years or less and that 63 percent said the pressure to generate
strong short-term results had increased over the previous five years. Executives
attributed the problem to their boards, while boards said they were merely
relaying demands from shareholders. Short-term investors received dispro-
portionate attention because they were the ones driving share prices, not buy-
and-hold investors.

Another issue was the short-term biases of asset managers, whose perfor-
mance reviews are based on annual results. State and local plans have the added
burden of operating in a fishbowl; their annual returns are reported to legislatures,
city councils, and the media.*

The institutions who own the bulk of US equities—including bank
shares—are a diverse group. Sixty-one percent are quasi-indexers, including
pension plans; 31 percent are transients, such as hedge funds and high-
frequency traders; and 8 percent are dedicated investors. Among quasi-
indexers, there is variation in the amount of time they hold on to their actively
traded shares: somewhat longer for pension funds than mutual funds and
endowments. Even so, two-thirds of all trades by pension plans between 1999
and 2009 were of shares held for less than a year.*!

In 2007, the Aspen Institute published a report on “long-term value cre-
ation” that discussed how to curb managerial myopia. Representatives from
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thirty organizations contributed to it, including eight companies, the Business
Roundtable, CII, the AFL-CIO, Change to Win, and three pension funds
(CalPERS, New York State, and TIAA-CREF). The report recommended
changing how CEOs were rewarded, such as requiring them to retain equity
after leaving a company. Two years later, during the financial crisis, Aspen is-
sued a second report, this time on investor short-termism. The report noted
that, with a new administration and a Congress ready to legislate, the moment
was ripe to do something about myopic shareholders.*>

Sand in the Wheels

To encourage “patient capital”—a phrase not heard since the industrial policy
debates of the 1980s—the second Aspen report recommended that capital
gains tax rates be reduced progressively the longer an investor held a stock.
The problem with the idea was that pension funds do not usually have to pay
tax on their capital gains. As an alternative, it reccommended an excise tax on
stock sales; however, this was only briefly mentioned and never spelled out.
The excise tax referred to levying a small fee on every financial transaction to
discourage short-term trades. It is also known as the Tobin tax, after Yale
economist James Tobin, who said the tax would “throw sand in the wheels” of
destabilizing speculation. For obvious reasons, Wall Street hated the idea.*®

European advocates of a transactions tax built on Tobin’s ideas, urging that
revenues from the tax be used to support public services; thus, the Tobin tax
also is referred to as a “Robin Hood tax.” On the Continent, the push for a
transactions tax began with the Association for the Taxation of Financial
Transactions and Aid to Citizens (ATTAC), a single-issue group created in
1998 by left-leaning economists in France. Attracting support from the French
labor movement and from technocrats in the French government, even from
former Prime Minister Jacques Chirac, ATTAC grew into a pan-European
organization. France first adopted the tax in 2012; then Germany endorsed it
but wanted it levied throughout the European Union and pressed the Euro-
pean Commission to take action. In 2011, the Commission released a plan “to
make the financial sector pay its fair share” as recompense for the money spent
on propping up banks. The commission predicted that the tax would raise
huge amounts to support EU activities. But the financial industry strangled
the attempt.>*

In the United States, the Congressional Populist Caucus, led by Represen-
tative Pete DeFazio (D-OR) and Senator Tom Harkin (D-IA), unveiled leg-
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islation in 2009 called the “Let Wall Street Pay for the Restoration of Main
Street Act,” which had backing from the AFL-CIO and AFR. The bill called
for alevy on stock transactions of one-quarter of 1 percent, half of which would
be spent on deficit reduction and half to combat unemployment. The legisla-
tion, from which pension funds were exempt, would yield $100 billion in an-
nual revenue, according to the Congressional Budget Office. The banking in-
dustry’s main lobbying group, the Financial Services Roundtable, said that the
tax would “strike at the very heart” of the American economic system. A more
mundane reason Wall Street opposed the tax was that the industry’s profits
rose in tandem with trading volume. Within the Democratic Party, Wall Street
bested the reformers. Timothy Geithner, firm in his opposition, said the tax
made no sense unless it was levied globally. House Speaker Nancy Pelosi
(D-CA) said it was not a priority for Congress. Thus, Robin Hood was absent
from Dodd-Frank.*®

The Cookbook

After months of congressional logrolling, the Shareholder Bill of Rights was
embedded into Dodd-Frank, enshrining the cookbook as law. When it came
to boards, companies were now required to tell shareholders why they com-
bined the chairman and CEO positions, if they did. The act required the inde-
pendence of a board’s compensation committee and its compensation consul-
tants, but in recognition of SOX’s failures, stock exchanges were told to prepare
criteria for precisely defining independence. Say on pay and proxy access were
in the act. It also included the pay provisions previously discussed: disclosing
the relationship between executive pay and share performance and reporting
on the ratio of CEO-to-worker pay.

The situation annoyed management spokespersons. Martin Lipton, along
with Jay Lorsch and Theodore Mirvis of the Harvard Business School, casti-
gated the provisions in a Wall Street Journal opinion piece. The argument was
classic Lipton: Management was not at fault for the subprime mess; the blame
lay with short-sighted shareholders who had pushed executives to seek unsus-
tainable returns. Meeting their demands drove “reckless risk taking” that had
led to the disaster. “The stockholder-centric view of the current Schumer bill,”
they wrote, “simply cannot be the cure for the disease it spawned . .. [Its provi-
sions] “enhance stockholder power and thereby would fuel the very
stockholder-generated short-termist pressure that, in the view of many observ-
ers, contributed significantly to the financial and economic crises we face
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today.” Shareholders may have paid a price, although, as Lipton pointed out,
it was “employees who devoted their lives to building stockholder value [who]
felt the pain acutely.”*

Lipton was on to something. The parts of Dodd-Frank taken from the cook-
book failed to pass empirical muster, including for the financial sector. To-
gether with colleagues, René Stulz, a prominent finance economist, found that
banks whose boards were shareholder-friendly before the crisis performed
worse than others after it began. Maximizing shareholder wealth led them
further up the risk-reward curve into aggressive securitization and derivatives
trading. Banks whose CEOs were aligned with shareholder interests per-
formed no better than others, and some evidence suggested they were worse.
Because the United States had the most shareholder-friendly governance sys-
tem in the world, its banks developed more serious problems during the crisis
than those from nations with less powerful shareholders. In other words,
shareholder primacy had toxic effects on the financial system. Ironically, how-
ever, its tenets undergirded parts of Dodd-Frank.?”

Occupy Wall Street

Occupy Wall Street was born in New York City on September 17, 2011. The
initial demonstration spontaneously morphed into nationwide and then global
protests in over nine hundred cities. The participants tended to be young, edu-
cated, and either unemployed or stuck in low-wage jobs. Although stock mar-
kets were up, along with bank profits, unemployment rates for college graduates
in 2011 were still twice as high as before the Great Recession; the situation was
worse for those with less education. From the protesters’ point of view, Wall
Street’s misbehavior had diminished their own prospects, yet Wall Street re-
ceived and continued to receive government assistance. The stock portfolios of
the wealthy recovered quickly. College graduates, however, had few assets and
faced a jobless recovery that prevented payment of their student loans.

Occupy disparaged Dodd-Frank and blamed President Obama for its short-
comings. Protesters marched past the White House in early October with
signs reading, “No More Wall Street White House.” Occupy’s signature
slogan—*“We Are the 99 Percent”—went viral globally. Marshall Ganz, long-
time organizer, called it “a brilliant articulation of their position and what the
movement is about.”

Although critics said Occupy Wall Street’s ideas were inchoate, protesters
were consistent in blaming the nation’s economic problems on three groups.
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Heading the list was the top 1 percent. Protest signs said, “Tax the Rich a Lot,”
“Robin Hood Was Right,” and “Not So Fast, You Greedy Bastards.” Occupy
also skewered the other two, bankers and politicians: “Banks Got Bailed Out,
We Got Sold Out,” “J. P. Morgan Is a Kleptomaniac,” and “Our Politicians Are
the Priesthood of Capitalism.” Occupy was among the first to tie social media
to mass mobilization. And it was a near-daily feature in the news.>®

Where Occupy fell short, however, was in offering solutions. The Canadian
group AdBusters, which was the first to call for the “occupation” of Wall Street,
wrote a manifesto for Occupy. Among its demands were ending foreclosures,
forgiving student debt, and a transactions tax. The manifesto also called for
higher taxes on the 1 percent, with the revenue to be used for public services—
the Robin Hood approach. But Occupy ignored the manifesto and, instead of
highlighting the specific demands made by AdBusters, sought what Judith
Butler, a Berkeley literature professor, called “impossible demands.” Of Oc-
cupy’s participants, Butler said, “Either they say there are no demands and that
leaves your critics confused. Or they say that demands for social equality, that
demands for economic justice are impossible demands and impossible de-
mands are not practical. But we disagree. If hope is an impossible demand,
then we demand hope.”*®

An offshoot of Occupy Wall Street was Occupy the SEC, which surfaced in
2012 with the release of a 325-page letter demanding that the agency immedi-
ately implement Merkley-Levin. Occupy the SEC, a small group of attorneys
and renegade ex-Wall Street bankers, later published “Occupy Finance,” a re-
port that was distributed at a Zuccotti Park reunion. The group followed up
their letter with a lawsuit to compel the SEC to stop dragging its heels. An-
other group spinning in Occupy’s orbit was the Alternative Banking Working
Group, which demanded that banks be forced to adopt higher capital ade-
quacy ratios.*

Comedian Rodney Dangerfield’s famous line “I can’t get no respect” de-
scribes the different reactions to Occupy as compared to earlier events led by
the labor movement. Labor’s two New York marches garnered only around a
dozen stories nationwide. But in the twelve months after Occupy surfaced,
there were 29,000 articles mentioning it. Occupy’s tactics were creative, funny,
and unpredictable. Its protesters were young and edgy; unions were less so.

A way of gauging differences between the two movements is to count news-
paper articles in the Factiva database for the three years after Occupy’s emer-
gence that mention the AFL-CIO or Occupy and also contain keywords re-
lated to finance, regulation, executive pay, and inequality. Both movements
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were associated with these issues but displayed different frequencies. For Oc-
cupy, the most common terms were inequality, followed by finance. For the
AFL-CIO, executive pay and regulation were most frequent.*!

When it came to inequality, influence flowed from Occupy to the AFL-CIO.
Comparing the three years before and three years after Occupy, articles in
the Factiva database that mentioned both the AFL-CIO and inequality rose
fivefold. Two months after Occupy’s appearance, the AFL-CIO sent out a
memo advising unions to use Occupy’s signature issue—the top 1 percent—in
their communications. Yet the AFL-CIO continued to tie inequality to execu-
tive pay.*

The top 1 percent comprised not only corporate executives, but other
groups too. Within the top 1 [.o1] percent, 65 [45] percent of income derived
from employment; 22 [33] percent from self-employment, small business
ownership, and partnerships like law firms, hedge funds, and private equity;
and 12 [22] percent from capital income, that is, from ownership of wealth.
Focusing on the top 1 percent instead of lavish executive rewards implicated
taxation, inherited wealth, and individuals not employed by corporations.*?

Occupy wanted no part of electoral politics. In this respect, Occupy dif-
tered from the labor movement as well as its contemporary on the right, the
Tea Party. Whereas young people had been hopeful and enthusiastic when
President Obama ran for the first time, now they were cynical and disap-
pointed. Electoral participation by those aged eighteen to twenty-nine de-
clined sharply when Obama ran a second time. Nonetheless, Occupy pro-
duced some practical results, like keeping the transactions tax on the political
agenda. It called for a “Bank Transfer Day,” when individuals were supposed
to pull their money out of private banks and deposit the funds into nonprofit
credit unions; credit unions added over two million new customers as a re-
sult. Most of all, it channeled public anger—at a president who seemingly
wasn’t angry enough and at a system that had made the wealthy whole, unlike
themselves.**

Occupy caught unions by surprise. Overnight it accomplished what they
had tried but failed to do: mobilize youth. More than a few union leaders were
wary of Occupy’s anarchist tendencies, while Occupy members distrusted
unions for fear that they might muscle in and impose different priorities. De-
spite the misgivings, unions participated in Occupy’s activities and provided
portable showers, meeting rooms, photocopying, and legal assistance.

Occupy offered lessons on reinvigorating the labor movement. Stewart
Applebaum, president of the Retail, Wholesale, and Department Store Union,
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said that the labor movement “needs to tap into their energy and learn from
them. They are reaching a lot of people that the labor movement has been
struggling to reach for years.” At the time, the average age of a union member
was forty-five. At the AFL-CIO’s 2013 convention, there were booths teaching
union leaders how to use social media like Twitter and Facebook. Occupy even
affected shareholder activism. SEIU, AFSCME, and several community groups
came up with the idea of “99% Spring”: to hold protests at shareholder meet-
ings over corporate tax avoidance and executive compensation. Unions
learned from Occupy, but Occupy failed to learn from labor about leadership,
organization, and diversity. As a result, Occupy burned out rather quickly.**

Shredding Dodd-Frank

After President Obama signed Dodd-Frank, Richard Trumka heralded “a new
day on Wall Street—one where working peoples’ voices are finally being
heard” Dodd-Frank had cut short a thirty-year trajectory of financial deregula-
tion. No wonder the Business Roundtable said that the law “takes our country
in the wrong direction.” The final bill drew on TARP and its successor, made
their provisions more rigorous, and extended regulation beyond the group of
TARP recipients.*

Business failed to stop Dodd-Frank, but it received something in return
for its estimated $1 billion in lobbying expenditures. Banks that were too big
to fail were spared from downscaling. If a bank needed rescue, there would
be bailouts first and repayment later, possibly stretching out for years. Lob-
byists prevented the Consumer Financial Protection Bureau (CFPB), created
under Dodd-Frank, from having authority over financial products such as
stocks, insurance, and auto loans. And there was more.*’

One of Dodd-Frank’s flaws was that Congress handed over its implementa-
tion to a multitude of federal agencies. No sooner had the ink dried than Wall
Street declared another war. The first four months were a blitzkrieg. Wall
Street’s lobbyists held over five hundred meetings with regulatory agencies.
Defenders of Dodd-Frank logged only one-tenth as many. “The big banks have
aton of money to put toward this battle,” said Heather Slavkin, “and the people
who are fighting to reform just don’t have the resources or the people.” AFR
had a staff of eight, and Republican gains in Congress made critics close to
labor, like Damon Silvers, less visible.*®

The 2010 midterm elections were a disaster for the Democrats, who lost
control of the House and a greater number of congressional seats than any
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midterm election since 1938. After Spencer Bachus (R-AL) replaced Barney
Frank as chair of the House Financial Services Committee, reformers lost
an important access point. Bachus had the temerity to say that “Washington
and the regulators are there to serve the banks.” The new House introduced
bills repealing parts or all of Dodd-Frank along with steep cuts in the bud-
gets of agencies charged with fleshing out the law. When the CFTC sought
additional funds to implement Dodd-Frank, President Obama recom-
mended a budget increase of 8o percent, but the House cut its funds by a
third. Damon Silvers, quoted in the Wall Street Journal, called the onslaught
“an attempt to chip away at the first meaningful steps towards re-regulating
our financial markets since the Great Depression.” During the 2012 election
season, Republicans savaged Dodd-Frank. Presidential hopefuls Mitt Rom-
ney, Rick Perry, and Jon Huntsman all called for its repeal. They blamed
lingering joblessness on Dodd-Frank, which, they said, had dried up busi-
ness lending.*’

At the time, a survey of voters found that 83 percent wanted stronger rules
than were contained in the act. But the GOP continued its assault on Dodd-
Frank, made all the more potent after it took control of both houses of Con-
gress in 2014. Congress cut the budgets of agencies charged with carrying out
the act, especially the CFTC and the CFPB. Citigroup and JPMorgan Chase
persuaded Republicans to insert a provision into the national budget that
would repeal Blanche Lincoln’s swap pushout rule. Citigroup wrote most of
the provision.

Meanwhile, companies sought shelter from Dodd-Frank, as when Black-
Rock asked the CFTC to let it opt out from derivatives trading rules. Via their
industry associations, large banks demanded exemptions from the act’s stric-
tures on bonus deferrals. An important issue for the banking industry was to
transfer responsibility for implementing Dodd-Frank from government to
corporate boards, with the rationale that directors were better equipped than
government to decide which employees should be covered by the new pay
rules. Requests for self-policing went to the SEC, the Federal Reserve Bank’s
Governors, the FDIC, the Comptroller of the Currency, the FDIC, and other
agencies. Bankers had §74 lobbyists working to protect their interests, two-
thirds of whom were former federal employees.

Akey strategy was to slow down the SEC’s conversion of Dodd-Frank into
specific rules. After the agency finally issued its Volcker rule guidelines in 2015,
the banking industry asked the agency to give them five more years to comply.
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There were numerous lawsuits. Eugene J. Scalia, who now represented Wall
Street financial institutions, challenged the CFTC’s rules on derivatives. He
argued other Dodd-Frank cases as well, including an attempt to overturn the
law’s whistleblower rules and another involving a company’s designation as
“too big to fail.” Scalia, relying on the cost-benefit argument he'd used against
proxy access, won all but a single lawsuit. Harvey J. Goldschmid, a former SEC
commissioner, saw these lawsuits as an attempt to undo in the courts what
couldn’t be stopped in Congress. Staffers at the SEC took to calling Dodd-
Frank the “Eugene Scalia Full Employment Act.”*°

After Donald Trump took office, Republicans ruled the roost. Five Gold-
man Sachs executives worked in the White House and one, Steven Mnuchin,
was the treasury secretary. All were keen on dismantling Dodd-Frank. Six
months after Trump’s election, House Republicans approved the Financial
CHOICE Act, intended as the coup de grace for Dodd-Frank. Its provisions
included revocation of say on pay, the Volcker rule, the pay ratio rule, and pay-
hedging disclosures. The bill said that only investors who held 1 percent of a
company’s stock for at least three years would be allowed to submit a share-
holder proposal. The threshold would have deflated shareholder activism. The
bill also required that all of Dodd-Frank’s remaining provisions be justified by
cost-benefit analyses. Not a single House Democrat voted for the CHOICE
Act, just as Dodd-Frank had received no Republican votes in the House. The
Senate never voted on the CHOICE Act, however. !

In testimony to the House Financial Services Committee in 2015, Damon Sil-
vers presented his view of the previous five years. The Dodd-Frank Act, he said,
had been a “compromise” and “definitely half a loaf” It failed to address too big
to fail and the problem of banks setting the agenda for the Federal Reserve
rather than the other way around. He complained of the act’s slow implemen-
tation by the SEC.

In the years after Silvers spoke, the SEC remained sluggish in promulgating
rules to implement Dodd-Frank, especially those related to executive compen-
sation. Come 2017, by which time Donald Trump occupied the White House,
a majority of the SEC’s commissioners were Republicans keen to water down
Dodd-Frank’s intent. At the Consumer Financial Protection Bureau, Trump
put in charge someone opposed to the agency’s existence.>>
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Before the crisis, financialization was portrayed as the era’s dominant mode
of accumulation, one that touched all aspects of the economy, society, and
daily life. Global regulation following the banking collapse, including Dodd-
Frank’s half a loaf, took some of the wind out of financialization’s sails. As a
share of total US profits, profits in the financial sector increased steadily from
the 1980s through Dodd-Frank’s passage, and then declined. Seven out of eight
of the largest financial institutions had a lower return on equity in 2019 than
2005. Even Goldman Sachs, the icon of financialization, had become a less
profitable company than before.*?
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Epilogue

THE FINANCIAL CRISIS was devastating for working people and for the labor
movement. It took nine years for unemployment rates and household incomes
to return to their pre-crisis levels. Unions lost 1.2 million members in the pri-
vate sector between 2008 and 2012, after which numbers drifted back up but
not to pre-crisis levels. The labor force expanded more rapidly, pushing union
density down to rock bottom in 2019. That year, 6 percent of corporate em-
ployees belonged to a union, fewer than in 1929. The struggle to rebuild the
labor movement was not for naught, however. It led to major changes in struc-
ture and strategy, including financial activism. Outcomes surely would have
been worse otherwise. Still, unions were not where they hoped to be when
they started down the road to renewal.'

Despite the odds, CTW and its affiliated unions pulled out the stops after
the financial crisis. SEIU launched the Fight for $15 campaign as part of its
drive to sign up low-wage workers in the fast-food industry. It led to one-day
walkouts in over a hundred US cities in 2013. The strikes pricked the national
conscience and were followed by minimum-wage increases in a string of blue
cities and states. SEIU hoped that the campaign would pressure the parent
corporations of chains like McDonalds and Chipotle into signing contracts
that would cover their franchisees.?

The UFCW launched a parallel campaign at Walmart, whose food-
retailing operations were a threat to the union’s grocery workers. UCFW
created a group separate from the union, Organization United for Respect
at Walmart (OUR Walmart), which relied on social media to mobilize
Walmart workers. There were orchestrated protests outside hundreds of
stores on every Black Friday, as well as finance-based tactics. A group of
OUR Walmart members went to the company’s annual shareholders’ meet-
ing to distribute fliers, and CTW'’s Investment Group (CtWIG) sent letters
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to Walmart’s board in 2014 and 2015 highlighting problems with its executive-
pay practices.’

A dam broke in 2018 when companies in big-box retailing and fast food an-
nounced substantial wage increases—up to $11 at Walmart and $15 at Amazon.
McDonalds promised that it would stop lobbying against increases in the federal
hourly minimum wage, stuck at a paltry $7.25. With the unemployment rate
below 4 percent, employers faced spot labor shortages and worker unrest, with
more work stoppages in 2018 and 2019 than at any time during the previous thirty
years. But the companies were tough nuts to crack. The full name of SEIU’s
campaign had been Fight for $15 and A Union, but only the first three words bore
fruit. This was the conundrum. SEIU and the UFCW had spent heavily, yet they
could not sustain the effort if it failed to bring more members and money.*

Unions had become wary of devoting diminishing resources to corporate
campaigns. They were expensive, drawn-out wars of attrition. Employers had
become less willing to sign neutrality agreements, and the results were disap-
pointing as compared to earlier days. Following Donald Trump’s election,
SEIU cut its $300 million budget by 30 percent. The AFL-CIO now allocated
but a tenth of its budget to organizing, well below the previous decade’s levels.
Two of SEIU’s visionaries, David Rolf and Steve Lerner, announced that the
postwar collective bargaining system was dead. There were mutterings within
the labor movement that the best strategy was “fortress unionism,” a retreat
into blue-city redoubts where unions still had strength.®

Labor drifted away from shareholder activism focused on corporate gover-
nance. The portion of corporate governance proposals emanating from unions
declined from 42 percent (2003-2007) to 28 percent (2008—2014) to 13 percent
(2015-2018). After that it was only the AFL-CIO and the Teamsters who filed
the bulk of labor’s governance proposals, supplemented by a much larger num-
ber from union-friendly pension funds in New York City and State, both deep-
blue places. The New York funds concentrated on proxy access and political
disclosure, the latter a step removed from corporate governance.’

It was a change from the days when labor left a mark on corporate gover-
nance. Campaigns for say on pay and proxy access had been led by AFSCME,
while nearly all shareholder proposals for majority voting came from the Car-
penters and other multiemployer plans. Among institutional investors, it was
union pension plans that had offered two out of three proposals seeking inde-
pendent board chairs.

Pioneering activists such as Richard Koppes, who had helped design the
original CalPERS agenda, and Peter Clapman, who had done the same at
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TIAA-CREEF, believed that shareholder activism was less urgent now that a
majority of companies had embraced the cookbook. They co-authored a 2016
opinion piece in the Wall Street Journal announcing that “the shareholder
rights agenda has largely been achieved since it began in the 1980s.” There was
evidence backing up their celebratory claim. Ninety percent of the S&P s00
firms now relied on majority voting and had adopted annual director elections
instead of staggered boards. The number of companies combining the CEO
and chairman positions had dropped by half since 2001. Proxy access was
widespread. Merely 4 percent of the S&P soo maintained poison pills, once
the bétes noires of the cookbook.

What Clapman and Koppes failed to ask was whether enhanced share-
holder rights had changed CEO behavior. The evidence suggests that the ef-
fects were modest. In the decade after the financial meltdown, CEOs contin-
ued to receive compensation out of line with their firms’ economic
performance. Fair-value options remained understated, while generous golden
parachutes endured. Companies still thumbed their noses at shareholder pro-
posals and at their votes in director elections. Independent directors and say
on pay not only failed to constrain CEO compensation but were associated
with higher pay. And instances of executive misconduct still erupted, albeit less
spectacularly. CEO dismissals for insider trading or accounting irregularities
increased between 2012 and 2016, affecting one in twenty CEOs at the 2,500
largest US corporations.”

The cookbook didn’t perform as promised because executives were able to
subvert its intent. They could adopt the cookbook while cooking the books.
Firms adopted the recipes, but it was difficult to monitor the spirit of their
implementation. CEOs wanted the right to manage; shareholders were an in-
terference. Longtime crusader Robert A. G. Monks captured the futility of the
situation: “I've had so little tangible success.. .. [as] I've tried to expose the
illusion of corporate democracy.”®

The relationship between CEOs and investors also had a cooperative side.
The groups found common ground in the primacy of shareholder value. Stock-
based pay was crucial for the alignment. Executives and investors also shared
a focus on short-term gains. On average, CEO pay—the bulk of it based on
stock performance—vests in one year; institutional investors hold their ac-
tively traded shares for around the same amount of time.

Workers, however, had a different relationship to the corporation. What’s
valuable to workers, especially those with lower wages, are such things as job
stability, employer-provided training, and low-risk pensions. The practices are
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undermined by the myopia of CEOs and investors. Buybacks are another ex-
ample of the disconnect. They enrich CEOs and investors but are associated
with lower levels of employment, investment, and wages.

Buybacks were a tricky issue for the labor movement. They helped pension
funds but not the vast majority of workers who owned little or no stock. There
was an additional rift: The largest pension plans were in the public sector,
whereas the money spent on buybacks came at the expense of private-sector
jobs and pay. Yet unions mostly were silent when it came to buybacks.’

The situation changed around 2014, when buybacks returned to levels not
seen since before the financial crisis. That year, William Lazonick, an econo-
mist at the University of Massachusetts, published a widely noted article in
the Harvard Business Review outlining the problems associated with buybacks.
The issue entered the zeitgeist when presidential candidate Hillary Clinton
blamed buybacks for undermining investment and exacerbating inequality.
Other critics included Democratic policy advisors at the Brookings Institu-
tion, along with Nobel Prize winner Joseph Stiglitz, professor at Columbia
University and chief economist at the Roosevelt Institute. Stiglitz said buy-
backs were an example of inequality caused by “pre-distribution”—the way
markets and firms allocate income before redistributive taxation and social
spending. Buybacks at the S&P 500 companies between 2014 and 2019
amounted to $3.7 trillion, the equivalent of giving each employee of the five
hundred firms an annual check for $21,500.'°

Labor jumped on the anti-buyback bandwagon in 2016. The UAW Retiree
Medical Benefits Trust (RMBT), with $60 billion in assets, launched the Share
Buybacks Disclosure Initiative. Participating in the initiative were eleven
organizations, mostly from the union investing world, including the AFL-CIO
Office of Investment, Amalgamated Bank, CtWIG, Marco Consulting, and
SEIU’s National Industry Pension Fund. Absent from the group were CII and
public pension plans.*

The Disclosure Initiative led to seven shareholder proposals in 2016 de-
manding that the companies exclude the effect of buybacks on EPS when
determining CEO bonuses. Four came from the AFL-CIO and two from
LongView. Those that went to a vote received weak support of 5-6 percent,
and no additional proposals were offered. Large financial institutions that rou-
tinely voted with management—such as State Street, Vanguard, and
BlackRock—opposed curbs on buybacks. BlackRock’s stance was notable
because its CEO, Larry Fink, had on several occasions criticized buybacks for
undermining long-term investment. It was not the first time, nor would it be

printed on 2/8/2023 11:33 PMvia . All use subject to https://ww.ebsco.coniterns-of-use



EBSCOhost -

EPILOGUE 221

the last, that prominent business leaders failed to walk their talk. These reac-
tions were cautionary. Reckoning with buybacks via private orderings would
be an uphill fight."?

As the 2020 elections loomed on the horizon, buybacks again were on the
Democratic agenda. The Reward Work Act of 2018, introduced by Senator
Tammy Baldwin (D-WI), would completely prohibit open-market buybacks.
Its co-sponsors included Brian Schatz (D-HI), Elizabeth Warren (D-MA),
Kirsten Gillibrand (D-NY), and Bernie Sanders (I-NY). The last three were
presidential candidates. The Baldwin bill contained a flaw: It Jacked a guaran-
tee that money previously spent on buybacks would be shared with employees.
Other legislation made the link explicit. Senators Cory Booker (D-NJ) and
Sherrod Brown (D-OH), also presidential candidates, offered separate bills
requiring companies to pay “worker dividends” based on the size of any buy-
backs that they conducted. The various bills had the potential for putting a
dent in inequality, but they lacked the universal reach associated with tax re-
form. To that end, Sanders and Warren sponsored their own bills to tax wealth
above a certain level and restore progressivity to the income tax.

Behind the scenes, sponsors of buyback legislation worked with several
labor groups, including the Communications Workers (CWA) and United for
Respect, the successor to the UFCW’s OUR Walmart. Stiglitz’s Roosevelt In-
stitute, with its own ties to the labor movement, also contributed. But CII—
the voice of public and corporate pension funds—warned lawmakers to be
cautious and not make it difficult for companies to “recycle excess cash back
to investors.” Buybacks help the US economy, said CII, because investors use
the cash to invest in firms with better growth opportunities. CII misspoke.
Money invested in stocks of growing companies is unavailable for investment,
except for IPOs; it’s simply exchanged between shareholders."

That Congress had its attention on stock markets was more than politick-
ing. Underway, or so it appeared, was an historic turning of the screw: the
delegitimization of shareholder capitalism. We noted at the beginning of this
book that the legendary University of Chicago economist Milton Friedman
insisted that public corporations had a single responsibility: to maximize
shareholder value. How ironic that nearly sixty years later it was another dis-
tinguished Chicago economist, Raghuram Rajan, who challenged Friedman’s
assertion, couching his objections in efficiency terms. Rajan said that employ-
ees were no less the company’s residual claimants than shareholders. When
employees invest in skills useful only to their current employer, “they are no
longer commodity labor.” Companies might occasionally have to let workers
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go, said Rajan, but “job cuts that boost shareholder value aren’t warranted if
they reduce the value of other core stakeholders more.” The flaw with Rajan’s
ideas is that any corporation that departs from shareholder primacy will find
its stock price beaten down by spooked investors. For that reason, said Eliza-
beth Warren, “You have to do it with a rule,” that is, on a market-wide basis.'*

The same year Rajan penned his essay, the Business Roundtable drew global
media coverage with a three-hundred-word “Statement on the Purpose of a
Corporation.” The document stated that the Roundtable’s members shared “a
fundamental commitment to all of our stakeholders. . . . Each of our stakehold-
ers is essential. We commit to deliver value to all of them.” The corporations
pledged to compensate employees fairly, provide them with benefits, train
them, and treat them with dignity and respect. Shareholders were promised
transparency, engagement with managers, and long-term value. The Roundta-
ble’s press release said that the statement “moves away from shareholder pri-
macy [and] includes commitment to all stakeholders” Among the stakeholders
mentioned in the statement, shareholders were listed at the bottom.**

Coming from CEOs of the nation’s two hundred largest public corpora-
tions, the document was remarkable. It hearkened back to the era of constitu-
ency statutes and the Roundtable’s 1990 declaration on stakeholders. As back
then, CII said that the Roundtable’s statement “undercuts notions of manage-
rial accountability to shareholders.” CII was right. After more than three de-
cades of shareholder capitalism, CEOs still preferred that shareholders be seen
and not heard.'¢

The Roundtable’s statement was, in part, a reaction to the renewed interest
in corporate reform. Warren’s Accountable Capitalism Act called for federal
chartering of corporations, which would make it a legal requirement that com-
panies consider the interests of their multiple stakeholders. Warren's approach
would hold Roundtable companies to their rhetoric. Another concern were
Democratic proposals to put workers on corporate boards by giving them the
right to nominate and elect directors: one-third of board seats in the Reward
Work Act and 40 percent in the Accountable Capitalism Act. The legislation
embodied a broad concept of accountability, one that did not rest exclusively
on directors beholden to shareholders. A voter survey found a majority of
individuals from both parties in favor of giving employees the right to vote for
board members."”

For unions, putting employees on boards was second-best to collective bar-
gaining, labor’s preferred method for changing pre-distributive outcomes. In
2019, Democrats unveiled the Protecting the Right to Organize Act (PRO
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Act). A fresh attempt at labor law reform, it would eliminate right-to-work laws
and give employees the right to sue—and the NLRB the authority to levy fi-
nancial penalties—if employers interfered with organizing attempts. The PRO
Act was approved by every House Democrat early in 2020.

The PRO Act came as the percentage of surveyed individuals reporting ap-
proval of labor unions reached its third-highest level since 1970, with the great-
est support coming from college graduates in the eighteen- to thirty-four-year-
old age bracket. The group included those who graduated around the time of
the financial crisis—the Occupy generation—and who on average received
lower wages than previous cohorts in their demographic group. Gallup polls
found that during the decade after 2008, younger adults’ opinion of capitalism
had deteriorated to the point that capitalism and socialism were equally popular
among the age group. For the Roundtable’s CEOs, the interest in socialism “is
what really scares them,” said the president of the Ford Foundation.®

Yet another plan—for “fair and sustainable capitalism”—came from Leo E.
Strine Jr., an attorney at Wachtell, Lipton who recently had resigned as chief
justice of the Delaware Supreme Court. Strine recommended ambitious
changes in corporate governance to give workers a larger share of corporate
wealth. His key reform was to establish board-level “workforce committees”
to address gainsharing between workers and investors in public corporations
and those owned by private equity. Strine included checks to prevent the com-
mittees from undermining unions, and he endorsed the PRO Act. He also
addressed the fiduciary duties of institutional investors, which he wanted to
widen to include consideration of beneficiaries’ interests as “workers, parents,
breathers of air, and citizens,” something that union and social investors had
floated in the past. Strine’s omnibus plan wasn’t just pie in the sky. In Febru-
ary 2020, Mark Warner in the Senate and Cynthia Axne in the House intro-
duced the Workforce Investment Disclosure Act that contained several of his
recommendations."®

The proposals—on buybacks, stakeholders, and unions—endorsed work-
ers’ claims to a larger share of the corporation’s wealth and a voice in its gov-
ernance. But with Republicans controlling the Senate and the White House,
the legislation was aspirational. And even with a political realignment, inves-
tors and executives would fight tooth and nail to retain their perquisites. It had
been fifty years since Ralph Nader advanced the same reforms to no avail.

Sometimes the impossible becomes feasible. Unexpected changes like the
Great Depression and the financial crisis shook the corporate status quo. The
pandemic registered high on the societal Richter scale. Will there come a turning
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point for labor? For neoliberalism’s reign? For the allocation of power and
money within corporations?

American unions became alchemists during the age of finance, seeking to
transform the power of money into power for workers. The attempt bolstered
the labor movement and brought a measure of corporate accountability. Or-
ganized labor, an institution whose origins lay in the nineteenth century, again
had demonstrated an ability to adapt.

The financial turn wasn’t heroic. Rank-and-file members rarely participated.
Pursuing worker interests through financial activism led to strange bedfellows
and the messy compromises of realpolitik. While labor never embraced the
cookbook as gospel, it lent its imprimatur. The tradeoffs would have been less
problematic had unions been stronger, pension funds better funded, and fidu-
ciary rules more flexible.

The longue dureé of postwar capitalism rested on a commonweal of shared
risk and prosperity, one of whose foundations was the labor movement. Ours
is a meaner era. Its hallmarks are staggering inequality and flat incomes for the
vast majority. Improving the situation will require a host of changes: to share-
holder capitalism, the tax system, social spending, and more. In the past, or-
ganized labor raised living standards and shored up democracy. It can happen
again. Studies find that recent inequality has led to greater public support for
unions. And half of nonunion workers say they would vote for a union if given
the opportunity, a sentiment that cuts across partisan lines.*

Corporations have always been riven by conflict. Executives, owners, and
workers jockey for wealth in a war of all against all. For more than forty years,
the winners have been executives and owners, sometimes both, sometimes only
one of them. Workers usually have lost. If they are to gain a fair share, they will
need help from unions, and unions will need help as well.
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