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PREFACE

In the last two decades, foreign investment law has moved from
the periphery of international law, where it was a niche topic for a few
specialists, to the main stage of the discipline. Indeed, in this relatively
short span of time, the legal instruments for the protection of foreign
investment have proliferated and the number of investment-related
disputes exploded. These developments have attracted the attention of
several scholars and the publication of important works, especially on the
different standards of treatment foreign investors are entitled to, on the
settlement of disputes through arbitration, and on the theoretical legal
issues underpinning foreign investment law.

As far as the sources or rights and obligations in this field are concerned,
many studies have been consecrated to specific sources, namely bilateral
investment treaties and State contracts. So far, no systematic study on
these sources and their interaction has been available. The purpose of this
collection of papers is precisely to offer a contribution to filling this gap.

This book is not meant to engage in an analysis of the substance of
international investment law. Rather, the idea underlying the book is
to analyse and assess the sources of international investment law as such,
i.e. to see how the general theory of the sources of international law is
applicable in international investment law and how it has been used in
practice, by both states and international investment tribunals charged
with the settlement of disputes between States and foreign investors.
Substantive rules will thus only be analysed and discussed to the extent
that they form part of the discussion of the broader question of the sources
of international investment law.

Our thanks go to all the participants in the joint Leiden University - VU
University Amsterdam expert seminar for their insightful comments and
questions.

The editors would like to thank the Netherlands Organisation for
Scientific Research (NWO) for its financial support in the organisation of
the expert seminar, through a three-year VENI research grant accorded to
Dr. Eric De Brabandere. We would also like to thank Ms. Julia Lepeltak,
student fellow at the Grotius Centre for International Legal Studies at
Leiden University for editorial assistance.

Tarcisio Gazzini and Eric De Brabandere

Amsterdam / Leiden
February 2012
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INTRODUCTION

Pierre d’Argent

The law of international investments is the hot topic of the day in our
profession. Not only —let us not be naive — because (big) money is involved,
but also because it is the cauldron in which all the themes of contempo-
rary politics are thrown together and stirred: sovereignty, globalisation,
finance, trade, environment, development, human rights — through for-
eign investment operations, all are linked together or opposed to each
other in various combinations. This book does not aim at weighting the
pros and cons of investment operations in light of the preferences that
those political realities reflect. Rather, in order to help thinking about the
balance that must inevitably be struck between the values underlying
such realities, it tries to identify “the sources of rights and obligations” of
what undoubtedly today constitutes the emerging sub-discipline of inter-
national law known as “international investment law”.

Referring to “the sources of rights and obligations” suggests that parties
to investment operations are in the middle of a circle and that the rela-
tions between those parties are the result of a mixture of norms and rules
coming from various “sources” at the outskirts of, or from within, that cir-
cle. Those “sources” form a web, which is all the tighter — so goes the intu-
ition — since the “sources” are numerous, diverse and interconnected.
It is one of the purposes of this book to investigate the complementarity
between the “sources”, their interaction and the coherence flowing from it.
Prior to the analysis of such interconnection, there is however a need to
identify clearly “the sources” of rights and obligations of parties to opera-
tions governed by international investment law. The contributions col-
lected in this book, as its title suggests, primarily aim at helping the reader
to get a better understanding of the various questions raised when dealing
with the identification of sources of rights and obligations applicable to
investment operations, knowing that the best way to find a right answer is
to ask a good question.

This quest may sound modest or even belated. Despite (or perhaps,
even if paradoxically, because of) the voluminous literature on the sub-
ject, it is however very timely to renew, with the benefit of the analysis of
a vast practice, such classical methodological question in relation to that
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specific field. The fundamental reason lawyers need a clear catalogue of
applicable “sources” is that the rules conveyed by those “sources” contain
within themselves ready-made choices between possible outcomes and
between contradicting values. If this is true for any field of law, it is per-
haps all the more crucial in relation to international investments, such
operations being the result of interactions between a variety of heteroge-
neous actors that rely on (or trigger) sets of rules anchored in multiple
legal orders or in sub-systems of such orders. The intrinsic complexity
stemming from such normative mix deserves to be unravelled in an orderly
way. One can certainly praise the editors of this book for having pursued
their identification quest into the sources of international investment law
with an acute sense of systematisation (see the table of contents) and for
having relied for that purpose on the rich contributions of scholars who
are among the most promising of their generation.

The identification quest in and on such law deserves to be put into per-
spective by a brief reflection on the very notion of “sources”. When we ask
ourselves “what are the sources of rights and obligations?” (be it of interna-
tional investment law or of any law), we actually question the origin of
those rights and obligations. Where do they come from? In that sense,
identifying and tracing the origin are one and the same thing. This is pre-
cisely what the word “sources” actually conveys. The word is so often used
in the abstract in legal academic-professional contexts that one forgets its
primary meaning in common language and the image it brings with it.
Though important, I do not want to refer here to the intellectual or meth-
odological difference between “formal sources” and “material sources” of
the law — the former being the processes by which binding rules come to
exist in a given legal order, and the latter being the external, historical,
sociological, economical or philosophical circumstances that explain the
positive content of those rules. Rather, and quite simply, I want to refer to
the geophysical meaning of the word “source”: a source is a place where a
stream of water originates, appears from the ground and comes to light.
A source is a place. Going back to the geophysical meaning of the word
“source” allows us to understand that “the sources” of (any) law are actu-
ally places where such law is made. And those places are inhabited by sub-
jects who participate in the formation of the law, which, from there, flows
and irrigates.

In that sense, “what law?” and “who’s law?” are one and the same ques-
tion: any reflection on the “sources” of law is a reflection on its subjects.
Not only on those who are subjected to it, who are, technically speaking,
the “subjects” of the law, but on those who frame the law, who inspire
it, draft it and participate in giving to the words it is made of their true
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meaning, binding force and scope through various well known formal
processes.

So, behind the questions of customary international investment law
(Jean d’Aspremont) or the role played by general principles in that field
(Stephan Schill), you can see emerging the figures of lonely professors,
arbitrators and judges in their studies, pondering on what is called “prac-
tice” and trying to trace / phrase “custom” or “principles”. Behind the ques-
tion of multilateral treaties (see the contributions of Erik Denters and of
Matthew Happold), you can see participants at intergovernmental confer-
ences in some remote or famous city, having long working sessions inter-
rupted by lunches and dinners, their minds concentrated on the results
they were told to achieve, or distracted by headaches, sheer boredom or
love affairs... Behind the question of bilateral investment treaties (Tarcisio
Gazzini) are the figures of diplomats and civil servants in ministries,
exchanging notes, heavily relying on “cut and paste”, not because they
would necessarily lack any imagination, but because they think this is the
best way to produce legal certainty, which they quite naturally assimilate
with consistency. Behind domestic legislation and unilateral acts (Makane
Mbengue) stand high profile politicians determined to attract investors, to
punish some or to find a way out of a debilitating financial crisis affecting
their countries. Behind investment contracts (Patrick Dumberry) are hec-
tic attorneys in glamorous firms, advising on Monday a huge corporation,
and on Thursday the government of a poor State. While scholars hide
behind the issue of whether “sources” are to be found in non-binding doc-
uments and legal doctrine (Tony Cole), each of us can only (too easily)
imagine what kind of social mix is engaged in the production of arbitral
and judicial decisions (Eric De Brabandere).

All this may sound too sociological. It is indeed the stuff novels or TV
series, rather than decent legal scholarly work, are made off. There is no
doubt about that, and this book does not embark on some vague anthro-
pological enterprise blended with legal varnish — or vice versa. But it
would be foolish not to see that the production of rights and obligations
relating to investment operations occurs in certain places, where certain
types of professionals act, and for that matter, exercise power by making
choices between the values underlying the above-mentioned political
realities. In short, international investments epitomise our epoch, which is
all too often and too easily referred to as being postmodern: a network of
sources form a web, rather than a pyramid, because a mix of actors are
involved. The endeavour of this book is to try to make sense of such
complexity.
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Introduction: Sources of Investment Law and the Battle
for the Regulation of the Global Flux of Capital

If international law is the continuation of the battle of politics with
more civilized means,? nowhere is such a finding more glaringly obvious
than in international investment law. Indeed, international investment

2 This has been one of the lessons learnt from recent decades of international critical
thinking. See e.g. M. Koskenniemi, “What is International Law For?”, in International Law,
ed. M. Evans (Oxford: Oxford University Press, 2nd ed. 2006), p. 77.
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law constitutes the stage of the pitted confrontation between liberal and
communitarian approaches to the world economy. The former, usually
embraced — albeit not necessarily — by capital-exporting States favouring
a market-based system where investment, property rights and the rule
of law are respected,® comes into view with the latter traditionally
spearheaded — but not automatically — by capital-importing States geared
towards economic decolonisation and the preservation of societal
self-determination.* Put more simply, investment law is the shared surface
upon which (and investment tribunals the arena where) the conflict about
the level of protection we grant to foreign capital, and hence how we
conceive (and organize) the flux of capitals in a globalized economy, is
fought. This displacement of the abiding ideological wrangles in the area
of investment protection results from the more general decision by the
world’s actors — conscious and less conscious —to legalize certain aspects
of world politics in the 20th century. Such legalization has been of various
degrees® and some areas have been more affected than others. The protec-
tion of investment is certainly one of these areas where this legalization
has flourished the most and has grown very elaborate — going as far as
laying down systematic judicialization.

That investment law provides an umbrella under which the ideological
battle for the regulation of the global flux of capital is very much truistic.
The banality of such a finding should nonetheless not obfuscate the
intricacy of the political dynamics at play behind the highly legalized
regime of investment protection. Unearthing the forces infusing the
application of rules of investment protection by judicial actors surely
constitutes a fascinating — albeit daunting — endeavour. It is not certain,
however, that it is to the deciphering of these political dynamics that
international lawyers should, in the view of the author of this chapter,

8 S. Schill, The Multilateralization of International Investment Law (Cambridge:
Cambridge University Press, 2009), p. 6.

4 Ibid. p. 7; S. Schwebel, “The United States 2004 Model Bilateral Investment Treaty: An
Exercise in the Regressive Development of International Law”, 3 Transnational Dispute
Management 2 (2006).

5 See K. Abbott, R. Keohane, A. Moravcsik, A.-M. Slaughter, D. Snidal, “The Concept of
Legalization”, 54 International Organisation (2000), p. 401-419.

6 A. Spain, “Integration Matters: Rethinking the Architecture of International Dispute
Resolution’, 32 University of Pennsylvania Journal of International Law (2010); See the tables
provided by Abbott, Keohane, Moravcsik, Slaughter, Snidal, see above note 5, esp. p. 416.
See also E. De Brabandere, “Non-State Actors and the Proliferation and Individualization of
International Dispute Settlement” in: The Ashgate Research Companion to Non-State Actors,
ed. B. Reinalda (Farnham: Ashgate, 2011), p. 347-359.
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devote their attention and — limited — expertise. To the international
lawyer, more interesting are the scholarly doctrines and theories by which
the legal regime of investment protection is being shaped, irrespective of
the substantive ideological agenda behind their use in concreto.

Among the instruments through which investment protection is being
developed and shaped, the doctrine of sources occupies centre stage.
Indeed, the doctrine of the sources of investment law leads one to the
ascertainment of the rules of the global investment protection regime.
The doctrine of sources is also the linchpin of any adjudicatory exercise
of public authority and the formation of a perception of immanent
intelligibility and neutrality in the reasoning of international investment
tribunals, without which the investment enforcement system would lack
the legitimacy and authority necessary to its viability. It is even reasonable
to argue that, the doctrine of sources is the central piece of the legalization
of the investment protection regime. In its absence, legalization — and
hence judicialization — would be irremediably compromised.

Whilst central to the viability of the international investment protec-
tion regime, the doctrine of sources of investment law has — somewhat
paradoxically — been the object of limited attention and theoretical reflec-
tion in the literature.” Indeed, investment lawyers have perpetuated the
doctrine elaborated in the mainstream theories of public international
law which they have mechanically and uncritically transposed to the
protection of investment. As a result, the scholarship on international
investment law has remained bereft of theoretical reflection on the
sources of investment law. In that sense, the volume in which this chapter
appears has the potential to reverse the current dearth of theoretical
reflection on the matter.

There are probably a string of different reasons explaining the reluc-
tance of investment lawyers to investigate the theoretical foundations of
their doctrine of sources. Investment lawyers, mostly all practitioners as a
matter of fact, have hardly felt the need to do so. Any investigation into the
foundations of the sources of investment law may have seemed overly
arcane to such practitioners, to whom the doctrine of sources of invest-
ment law may seem to work properly and an invitation to explore its
theoretical foundations appears to be a purely academic whim. Whatever
its origins, this anti-theory posture of investment lawyers may explain why

7 See the literature mentioned in section 3.1 and 3.2 below.
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the doctrine of sources has, at times, been deemed an issue of secondary
importance in investment law. Following the ambition of this volume, this
chapter is premised on the idea that international investment law has now
reached a stage in its development where the doctrine of sources can no
longer be left in limbo and needs to be critically explored. Indeed, it is
argued that the multiplicity of bilateral investment treaties (hereafter
BITs) and the highly judicialized character of the investment protection
regime make it now essential that investment law rest on solid bases
in terms of sources. As was said, this is essential in terms both of the
ascertainment of the rules of investment protection and the authority and
legitimacy of international investment tribunals. This can also be condu-
cive to greater consistency in judicial practice.

This chapter focuses on customary international law and examines the
role played by it in the development of primary rules of international
investment law. This chapter does not discuss the role played by
international customary law in the creation, interpretation and develop-
ment of systemic (secondary) rules applied by investment law-applying
authorities.®

After a few words on the early phase of the development of interna-
tional investment law and the search for a customary international
protection of aliens (1), this chapter shows how the maturity of investment
protection has been achieved through treatification and a move away
from customary law (2). It then turns to the paradox of the theory of the
sources of investment law and demonstrates how the completion of
treatification through BITs generated a new return to customary interna-
tional law (3). It then ventures into a few general critical remarks about
customary international law from the standpoint of the theory of the
sources of international law (4). After such general considerations, it
expounds on the limits and perils of the theory of international customary
investment law (5) and envisages alternative routes for the multilateraliza-
tion of the investment protection regime (6). The chapter ends with a
few remarks on the central challenge of the theory of the sources of
investment law and the need to preserve the authority and efficacy of the
investment protection regime short of customary international law (7).

8 For some insights on this question see R. Hofmann and C. J. Tams (eds.), International
Investment Law and General International Law: From Clinical Isolation to Systemic
Integration? (Baden Baden: Nomos 20m).
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1. The Early Phase of Development of International
Investment Law: The Search for a Customary
International Protection of Aliens

The first rules protective of foreign investment which were ascertained by
experts and international lawyers as customary international law were
those protecting aliens abroad (1.1.) as well as those prescribing standards
of compensation (1.2).%

11. Origins: The Protection of Aliens Abroad

It is commonly argued in the literature that the investment protection
regime finds its roots in the international protection of aliens abroad,!°
the application of which gave rise to international litigation which — as is
well-known — proved instrumental in the elaboration of a mechanism of
State responsibility," first seen in the form of diplomatic protection. The
protection of aliens found in international law allegedly took the form of
an ‘international minimum standard’ of behaviour'? to which aliens
abroad were purportedly entitled. It will come as no surprise that, at
that time, aliens falling under such protection were first and foremost
investors.13 It is true that these rules on the protection of aliens were not
limited to the protection of their property against unlawful expropriation
but also enshrined standards for the treatment of aliens regarding their
life and security.!* Yet, they also benefited investors and provided some
elementary protection to the international flow of capital.

Whilst it is commonly argued that the international minimum stan-
dards came to constitute, in the late 19th century and early 20th century,

9 For a general historical overview of the development of investment protection see
A.Newcombe and L. Paradell, Law and Practice of Investment Law — Standards of Treatment
(The Hague: Kluwer Law International, 2009), p. 1-73.

10 H. Roth, The Minimum Standard of International Law Applied to Aliens (Leiden:
AW, Sijthoff, 1949); E. Borchard, The Diplomatic Protection of Citizens Abroad (Banks Law
Pub, 1915).

11 See generally the first report Report on International Responsibility by Mr. F.V. Garcia-
Amador, Special Rapporteur, A/CN.4/96, Yearbook of the International Law Commission,
1956, vol. II.

12 See also E. Borchard, “The Minimum Standard of Treatment of Aliens’, 38 Michigan
Law Review (1940), p. 445; see also Newcombe and Paradell, see above note 9, p. 1-13.

13 C. Leben, “La Théorie du contrat d’Etat et 'évolution du droit international des
investissements”, 302 Collected Courses (2003), p. 126.

14 Schill, see above note 3, p. 25; H. Roth, see above note 10, p. 127; Borchard, see above
note 10.
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a customary international rule also benefiting foreign investment, the
content of the protection so offered to aliens remained in limbo and the
object of incommensurable controversy, thereby putting into question
the customary status commonly attributed to that rule. Indeed, capital-
importing States opposed any international standard that would depart
from the treatment reserved to nationals. The opposition of capital-
importing States to the idea of an international minimum standard found
its expression in the — famous — so-called Calvo Doctrine according to
which no State should be required to offer more protection to foreign
investors than that offered to its own nationals, as long as there was no
discrimination against the foreign investor, or infringement of any inter-
national legal rule.!> Proponents of this national treatment were bolstered
by the Russian revolution and the decrees of nationalization adopted by
the Bolchevik governments which drew no distinction between Russian
nationals’ and foreign-owned property. Although that instrument never
entered into force, an expression of that position is also found in
the famous 1933 Convention on the Rights and Duties of States signed
at the Seventh Pan-American Conference (the so-called Montevideo
Convention).16 At the other end of the spectrum, capital-exporting States
contended that national treatment was insufficient. To them, the treat-
ment that a State would reserve to its own citizens could be far lower
than that generally expected by capital-exporting States.'” This contro-
versy about the content of the international minimum standard came to a
head in the framework of the League of Nations’ codification enterprise
which, in 1930, failed to codify the law on responsibility for the treatment
of aliens.

The serious divergences in the content of the protection to which aliens
abroad were entitled did not seem sufficient to thwart the belief in a
customary protection of aliens abroad, including that of the foreign inves-
tor. In fact, notwithstanding the profound disagreements between capital-
exporting States and capital-importing States international investment

15 See A. V. Freeman, “Recent Aspects of the Calvo Doctrine and the Challenge
to International Law”, 40 AJIL (1946), p. 131; see also W. D. Verwey and N. J. Schrijver,
“The Taking of Foreign Property Under International Law: A New Legal Perspective’,
15 Netherlands Yearbook of International Law (1984), p. 3—96; Newcombe and Paradell,
see above note 9, p. 13-14.

16 See article g of the Convention on the Rights and Duties of States signed at the
Seventh Pan-American Conference (Montevideo Convention, 1933) 70 AJIL (1970), p. 445.

17 Surya P. Subedi, International Investment Law: Reconciling Policy and Principle
(Oxford: Hart, 2008), p. 7-11. On the reasons for offering a better treatment to non-
nationals, see ECHR, James & Othersv. UK, Judgment of 21 February 1986, para. 63.
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lawyers never balked at affirming the customary character of the interna-
tional minimum standards which foreign investors were entitled to, as
were all aliens abroad. The uncharted waters in which the elementary
protection of foreign capital through the international minimum standard
was left never constituted, in the eyes of investment lawyers, an obstacle
to the affirmation of a customary international minimum standard. In the
absence of any prospect of regulating foreign investment through conven-
tions between capital-exporting and capital-importing States, customary
international law was elevated to the natural medium by virtue of which
the protection of capital would be elaborated. Customary international
law was not only considered the natural source of the law of investment
protection. It was also seen as being able to withstand the wide-ranging
dissonance echoed on the world stage as to which protection foreign
investors ought to be offered.

The history of the development of investment protection is thus
also the story of the development of a divergence-proof customary regime
resting on an extremely minimalistic threshold of convergence in terms of
practice and opinio juris. But, in the pre-1945 history of investment law,
there is more than a conception of custom that falls short of a converging
general practice and opinio juris. The reconstruction of the investment
protection of that time under the banner of customary international
law also betrays a conception of indeterminacy-proof customary law, the
idea that some indeterminate standards can grow into a customary rule.
The best illustration of this probably lies in the finding of the famous
1926 Neer case, which constitutes the expression of customary interna-
tional law.!® It is accordingly fair to say that the conception of sources
of international investment law that emerges from the pre-1945 era of
investment protection bespeaks a very permissive and loose concept of
customary law.

1.2. The Development of Standards of Compensation

Interestingly, the same discrepancy between the practice and the inven-
tion by scholars of a customary international law of investment protection
repeated itself in connection with the development of standards of

18 “The treatment of an alien, in order to constitute an international delinquency,
should amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of
governmental action so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency”. V. L. F. H. Neer and P. E. Neer,
United States v. Mexico, Opinion, October 15,1926, UNRIAA, vol. IV, pp. 61-62.
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compensation. Indeed, standards of compensation were elaborated
under the name of customary international law. In particular, it is well-
known that investment lawyers were prompt to see in the so-called
Hull formula!® an expression of customary international law. The counter-
balancing Mexican position — reasserting the traditional position of
capital-importing States that the only treatment an alien was entitled to
was the treatment reserved to nationals, and according to which the
aggrieved investor can only claim national treatment before national
courts — was not deemed a serious impediment to the existence of such a
customary rule. Under the name of customary international law, the
views of capital-exporting States were thus said to have prevailed in the
pre-1945 world order,2? irrespective of the absence of any acquiescence
by capital-importing States.?!

It did not come as a surprise that the distrust in the international
community as to the standards of treatment afforded to foreign invest-
ment persisted after the Second World War. Even though Resolution
1803 on Permanent Sovereignty over Natural Resources of 14 December
196222 can be read as a tentative compromise between the positions of
capital-exporting and capital-importing countries by not excluding

19 See the 1938 exchange of notes between the US Secretary of State, Cordell Hull and
the Mexican Minister of Foreign Affairs in connection to the expropriation of agrarian land
and oil fields owned by American citizens in Mexico in the 1920s and 1930s, reproduced in
Hackworth, Digest of International Law, vol. 111, pp. 655 et seq (1942).

20 See e.g. S. Hindelang, “Bilateral Investment Treaties, Custom and a Healthy
Investment Climate — the Question of Whether BITS Influence Customary International
Law Revisited”, 5 Journal of World Investment & Trade (2004), p. 789.

21 For some doubts on the customary character of customary international law before
the Second World War see P. Juillard, “L'évolution des sources du droit des investissements”,
250 Collected Courses (1994/VI), p. 76. According to Juillard, the only protection that could
have existed in customary international law was the protection of goods and not of
capitals. For a similar challenge to the prevailing idea that the pre-1945 practice manifested
the existence of customary rules in terms of a standard of compensation, see Schill, see
above note 3, p. 28 (Schill talks about the “shaky foundations of the standards of customary
international law with regard to the protection of aliens and their property”). It is interest-
ing to note that the arbitral tribunal in CME Czech Republic BVv. Czech Republic also seemed
to recognize that the Hull formula never secured consensus until the last decades of
the 20th century. See CME Czech Republic BV v. Czech Republic, UNCITRAL, Final Award,
14 March 2003, para. 497.

22 2 ILM 223 (1963). See generally Schill, see above note 3, p. 37-38; see S. Schwebel,
“The Story of the UN’s Declaration on Permanent Sovereignty over Natural Resources’,
49 American Bar Association Journal (1963), p. 463; K. Gess, “Permanent Sovereignty over
Natural Resources”, 13 ICLQ (1964), p. 398; Subedi, see above note 17, p. 21—-23; R. Dolzer,
“Permanent Sovereignty over Natural Resources and Economic Decolonization’, 7 Human
Rights Law Journal (1986), p. 217.
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“appropriate compensation’,?® UN General Assembly Resolution 1301 of
1 May 1974 on the Declaration on the Establishment of the New
International Economic Order?* incontrovertibly backed away from the
idea of an obligation to provide compensation for the expropriation of
foreigners and did away with the obligation to pay compensation,?® a
position that was later repeated by General Assembly Resolution 3281 of
12 December 1974 on the Charter of Economic Rights and Duties of
States.26

It is not at all unreasonable to claim that there was a very strong
opposition that lingered in the 1960s and 1970s to developing (and socialist
countries continued to bar) the emergence of a minimal consensus neces-
sary for a customary international regime of protection of investments.
And even if there could have been customary international rules back
then, the uncompromising 1974 UN General Assembly resolutions must
be read as having ditched the little customary international law that
existed at that time. It is surely not the very evasive and non-normative
1962 resolution that could be said to contain the seeds of a customary
international investment protection regime.??

However, despite the very strong anti-customary signals, the pre-1945
story repeated itself after the Second World War. Customary international
law kept the same lustre among international investment lawyers, and
particularly among arbitral tribunals which gave very little weight to these

23 “Nationalization, expropriation or requisitioning shall be based on grounds or
reasons of public utility, security or the national interest which are recognized as overrid-
ing purely individual or private interests, both domestic and foreign. In such cases the
owner shall be paid appropriate compensation, in accordance with the rules in force in
the State taking such measures in the exercise of its sovereignty and in accordance with
international law. In any case where the question of compensation gives rise to a contro-
versy, the national jurisdiction of the State taking such measures shall be exhausted.
However, upon agreement by sovereign States and other parties concerned, settlement of
the dispute should be made through arbitration or international adjudication”.

24 See J. Bhagwati, The New International Economic Order (Cambridge: MIT Press, 1978);
J. Hart, The New International Economic Order (New York: St. Martin’s Press, 1983); T. Wilde,
“A Requiem for the New International Economic Order’, in Liber Amicorum Ignaz-
Seidl Hohenveldern, ed. Gerhard Hafner et al. (The Hague: Kluwer Law International, 1988),
p. 771 Subedi, see above note 17, p. 23—27; C. Broer and J. Tepe, “The Charter of Economic
Rights and Duties of States: A Reflection or Rejection of International Law”, 9
The International Lawyer (1975), p. 295.

25 A/RES/S-6/3201.

26 See generally Newcombe and Paradell, see above note g, p. 31-33.

27 Juillard, see above note 21, p. 78 et seq. ; M. Porterfield, “An International Common
Law of Investor Rights?’, 27 University of Pennsylvania Journal of International Economic
Law (2006), p. 79 and C. H. Brower, “Structure, Legitimacy, and NAFTA’s Investment
Chapter”, 36 Vanderbilt Journal of Transnational Law (2003), p. 66.
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UN GA resolutions defiant of the Western capital-protective vision.?8 Only
the International Court of Justice in the Barcelona Traction® case and the
arbitrator in the Texaco v. Libya3° award remained lucid and clear-sighted
about the state of the law of investment protection in the post-1945 period.

2. The Maturity of Investment Protection: Treatification
and the Move Away from Customary Protection

The end of the 1980s and the beginning of the 1990s can be seen as a
milestone in the development of international investment law. Following
the ground-breaking 1985 award in the Southern Pacific Properties (Middle
East) Limited v. Eqypt3! case and the 1990 award in Asian Agricultural
Products Ltd (AAPL) v. Sri Lanka,®? recourse to adjudication in the area of
investment protection on the basis of clauses providing investor-State
arbitration with unqualified State consent increased. This growing resort
to adjudication in investment law gave more prominence to the treaty
regime already in place while simultaneously prodding States towards
greater treatification. In that sense, the beginning of treatification cannot
be formally identified as a post-1990 phenomenon. It is however in the
1990s that it proved to be more tangible and consequential.

The following sections describe the early stage of the treatification of
investment protection (2.1.) whilst also recalling the few mishaps that

28 For an overview of the practice of arbitral tribunal of that time see Schill, see above
note 3, p. 38; P. Norton, “A Law of the Future or a Law of the Past?”, 85 A/IL (1991), p. 474-

29 ICJ, Barcelona Traction Lights and Power Co., Ltd (Belgium v. Spain), 5 February, 1970
IC] Rep. 4, para. 46—47: “Considering the important developments of the last half-century,
the growth of foreign investments and the expansion of the international activities of
corporations, in particular of holding companies, which are often multinational, and
considering the way in which the economic interests of States have proliferated, it may at
first sight appear surprising that the evolution of law has not gone further and that no
generally accepted rules in the matter have crystallized on the international plane.
Nevertheless, a more thorough examination of the facts shows that the law on the subject
has been formed in a period characterized by an intense conflict of systems and interests.
It is essentially bilateral relations which have been concerned, relations in which the rights
of both the State exercising diplomatic protection and the State in respect of which protec-
tion is sought have had to be safeguarded. Here as elsewhere, a body of rules could only
have developed with the consent of those concerned. The difficulties encountered have
been reflected in the evolution of the law on the subject”.

80 Texaco Overseas Petroleum Co v Libya, Award 29 January 1977, 53 ILR 389 and 17 ILM
3 (1978) para. 85-87.

81 Southern Pacific Properties (Middle East) Limited v. Egypt, Decision on Jurisdiction,
27 November 1985, 3 ICSID Rep 112.

32 Asian Agricultural Products Ltd (AAPL) v. Sri Lanka, Final Award, 27 June 1990.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

16 JEAN D’ASPREMONT

accompanied it, especially in its multilateral expression, which led to the
development of the investment protection regime by virtue of bilateral
treaties (2.2.).

2.1. The Move Away from Customary International Law
and Early Treatification

Despite international investment lawyers perpetuating the myth of a
customary international law protection of investment, international
actors and policy-makers grew wary of the inconclusiveness and indefi-
niteness of the foreign investment protection regime. First, the absence of
consensus on the world plane as to the type and level of investment
protection spawned a lot of uncertainty and undermined the authority of
the international regime of investment protection. Second, the standards
that had allegedly emerged fell short of providing sufficient substantive
guidance and were beset by a lack of normativity33 — a finding which in
itself traditionally sufficed to prevent the emergence of customary inter-
national law.3* At best, the standards offered, provided that there were
any, were increasingly deemed too minimalistic, especially since interfer-
ences with property rights have grown more intricate and indirect.3> All in
all, the customary international law of investment protection which
investment lawyers strove to devise before the First World War gradually
proved incapable of meeting the needs of the multinational companies
and the business sector.3¢ The evasive, minimalistic character as well as
the uncertain normative status of the international investment protection
regime which exist at the time may not be the only reason international
actors and policy-makers initiated a move away from customary interna-
tional law. It does not seem unreasonable to mention that, as a result
of decolonisation and the correlative universalization of the multilateral
policy-making fora, capital-exporting States realized that they were losing
control of the formation of customary international law.37 If there had

33 R. Dolzer and A. von Walter, “Fair and Equitable Treatment — Lines of Jurisprudence
on Customary Law”, in Investment Treaty Law: Current Issues vol. II, ed. F. Ortino, L. Liberti,
A. Sheppard, H. Warner (London, BIICL, 2007), p. 99; Schill, see above note 3, p. 28.

34 Cfr infra 5.1.

35 A. van Aaken, “Perils of Success? The Case of International Investment Protection’,
9 European Business Organisation Law Review (2008), p. 5.

86 Schill, see above note 3, p. 24, p. 28.

87 Juillard, see above note 21, p. 84.
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been no consensus on the exact standards of protection that ought to
be offered to foreign investors, there was at least, in the second half of the
2oth century, an emerging consensus at the international level, especially
on the part of capital-exporting States over the need to establish a protec-
tion framework based on treaty law.38

It is true that attempts to establish a multilateral regime of investment
protection were not unheard of. The investment provisions in the
unsuccessful Havana Charter of 194839 or the stillborn 1967 OECD Draft
Convention on the Protection of Foreign Property*? already spoke of a
desire for treatification. The limited multilateralization of the procedural
framework of enforcement mechanisms achieved with the Convention on
the Settlement of Investment Disputes between States and Nationals of
Other States (ICSID Convention)*! had been more successful, as had the
establishment of a multilateral insurance framework for foreign invest-
ment projects*? by virtue of the Convention Establishing the Multilateral
Investment Guarantee Agency of 11 October 1985.4% The pre-1990 period
also witnessed the conclusion — sometimes systematic, as illustrated by
the practice of the United States until 1966 — of Treaties of friendship,
commerce and navigation aimed at establishing commercial and political
relations between the contracting States, including rules on protection
from expropriation, full protection and security, and fair and equitable
treatment.** The scope and the degree of this push for multilateral
substantive rules of investment protection, however, clearly surpassed the
post-Second World War treatification. Never had the need for a move away
from customary international law been felt so acutely.

38 B. Kishoiyian, “The Utility of Bilateral Investment Treaties in the formulation
of Customary International law”, 14 Journal of International Law and Business (1994),
Pp- 372373 ; Schill, see above note 3, p. 61; Dolzer and von Walter, see above note 33, p. 99.

39 Schill, see above note 3, p. 32—35; Newcombe and Paradell, see above note 9, p. 19—20.

40 Schill, see above note 3, p. 35—40; Newcombe and Paradell, see above note 9, p. 33—34.

41 575 UNTS 159.

42 See M. D. Rowat, “Multilateral Approaches to Improving the Investment Climate of
Developing Countries”, 33 Harvard International Law Journal (1992), p. 103.

43 1508 UNTS 99.

44 It must be noted that the Treaties of FCN concluded by the United States were gener-
ally more protective of investment than average FCN Treaties. See generally K. J. Vandevelde,
“US Bilateral Investment Treaties: The Second Wave’, 14 Michigan Journal of International
Law 621 (1993); K. J. Vandevelde, “A Brief History of International Investment Agreements’,
12 UC Davis Journal of International Law and Policy (2005), p. 157; Schill, see above note 3,
p- 29-30; R. Dolzer and C. Schreuer, Principles of International Investment Law (Oxford:
Oxford University Press, 2008), p. 17; Juillard, see above note 21, p. 111 et seq.
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2.2. The Failure of Multilateral Law-Making and the Proliferation of BITs

Despite a growing consensus on the need to move away from customary
international law and the treatification of investment protection
turning into a priority on the agendas of many actors, the persistence of
ideological rifts — albeit in a somewhat readjusted configuration — in inter-
national society about the level of protection to be granted to movements
of capital continued to impede the quest for the establishment of a
multilateral regime of protection. Indeed, the 1990s led to the rapid failure
of the introduction of investment protection into the GATT/WTO,*3
quickly followed by the failure of the OECD Multilateral Agreement on
Investment (MATI).46

It is an uncontested fact that the repeated failures to multilateralize
investment protection triggered a general move towards bilateral treatifi-
cation.*” Confronted with the impossibility of putting in place a multilat-
eral investment protection regime, States pursued that objective through
other channels and engaged in an all-out conclusion of BITs. The era of
modern BITs was famously ignited by Germany, thanks to an agreement
with Pakistan.*® But it was in the 1990s that the multiplication of BITs took
an unbridled step. The conclusion of BITs was not a phenomenon
restricted to capital-exporting States. Even developing countries started to
conclude BITs among themselves.*® There is indeed little doubt that
bilateral treaties were meant to pursue the same objective as the endeav-
ours to create a multilateral framework of investment protection. And that
network was judicialized with the more systematic inclusion of provisions
for investor—State arbitration.’® Multilateratization through BITs was

45 Schill, see above note 3, p. 50-53 and 58-60; Subedi, see above note 17, p. 37-39.

46 Schill, see above note 3, p. 53-58; Subedji, see above note 17, p. 39—41.

47 Schill, see above note 3, p. 24; E. Chalamish, “The Future of Bilateral Investment
Treaties: A De Facto Multilateral Agreement”, 34 Brooklyn Journal of International Law
(2008—2009), p. 303; A. Newcombe and L. Paradell, see above note 9, p. 41-44.

48 Dolzer and Schreuer, see above note 44, p. 18; Newcombe and Paradell, see above
note 9, p. 42.

49 Schill, see above note 3, p. 362 ff; R. Dolzer and C. Schreuer, see above note 44, p. 16.

50 It has been reported that the first BIT that expressly incorporates provisions for
investor—state arbitration was the 1968 BIT concluded between Indonesia and the
Netherlands. The 1969 BIT between Chad and Italy appears to be the first one providing for
investor—state arbitration with unqualified state consent. See Newcombe and Paradell,
see above note 9, p. 44—45. The validity of such a unilateral arbitration clause was upheld
in the famous 1985 award in Southern Pacific Properties (Middle East) Limited v. Egypt
(Decision on Jurisdiction, 27 November 1985) 3 ICSID Rep 112. In Asian Agricultural Products
Ltd (AAPL) v. Sri Lanka (Final Award 27 June 1990), the arbitral tribunal established under
an investor—state arbitration provision of the 1980 Sri Lanka—United Kingdom BIT issued
the first ICSID award based on such an arbitration clause.
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clearly on the agenda.?! It is accordingly no surprise than in a few decades
BITs mushroomed and came to create a ubiquitous web of bilateral
conventional relations for the protection of investment.52

Experts have convincingly shown that there is no fundamental contra-
diction between the pursuit of the practice of BITs and multilateraliza-
tion,5% and that BITs can be seen as the real building blocks of a multilateral
international legal regime on the protection of investment.>* Indeed, the
Most-Favoured-Nation (hereafter MFN) clauses included in all BITs
multilateralized substantive investment protection and participated in
the creation of a uniform regime for the protection of investment.?> As a
result, it is no exaggeration to claim that, by the turn of the century, and by
virtue of the several thousand BITs, a fully-fledged multilateral regime of
investment protection had been constructed. In that sense, BITs came to
constitute another path to the multilateralization of investment law.>¢

3. The Completion of Treatification and the Ensuing
Return to Customary International Law

With a few thousand BITs in place and the systematization of the incorpo-
ration of provisions for investor—State arbitration,5” States and other inter-
national actors put in place a web of substantive rules for the protection of
foreign capital. Following the multilateralization of investment protection
through a web of BITs, one could have expected that customary interna-
tional law be further put at bay. In other words, it could have been reason-
ably anticipated that the BITs-based treatification of investment protection
would toll the death knell for the need for (and the interest in) customary
international law in international investment protection.’® With a few

51 On the BIT practice of the US see e.g. Vandevelde, see above note 44, p. 625.
van Aaken, see above note 35, p. 9 et seq.

53 Schill, see above note 3, p. 63.

54 Jbid., p. 64.

55 Tbid., p. 366.

56 For a challenge of that idea see P. Muchlinski, “Corporations and the Uses of Law:
International Investment Arbitration as a ‘Multilateral Legal Order”, Onati Socio-Legal
Series, v. 1, n. 4 (2011).

57 For a useful stocktaking see UNCTAD, “Bilateral-Investment Treaties 1995-2006:
Trends in Investment Rulemaking”, UNCTAD/ITE/IIT/2006/5 (2007).

58 See OECD, Indirect Expropriation and The Right to Regulate in International
Investment Law (2004) at 2 (arguing that the proliferation of treaties has largely deprived
the debate about customary international law of significance for the foreign investor).
In the same sense see S. Schill, “Multilateralizing Investment Treaties Through Most-
Favored-Nations Clauses”, 27 Berkeley J. Int’l L. (2009), p. 496—569; See also Chalamish,
see above note 47.
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thousand BITs in force, the quest for customary international law that
had dominated the century seemed doomed to become anachronistic
and solely of academic interest.>®

Yet, the exact opposite occurred. As soon as treatification of investment
protection neared completion, the need felt by investment lawyers for
a return to customary law abruptly came back to the fore. It is as if the
proliferation of BITs spawned a new craving for customary international
law. Put differently, the story of the sources of investment law in last
quarter of the 20th century is the ironical story of treatification, originally
conceived as a move away from custom, generating its antithesis, that is,
a return to custom.%0

It is this new return to customary international law that followed the
proliferation of BITs in the last decades of the 20th century which the fol-
lowing section will now seek to depict (3.1.). That will be followed by a
brief overview of the rules that have traditionally been elevated to custom-
ary international law (3.2.), as well as a sketch of the main reasons which
have led experts and scholars to embrace this quest for the customary sta-
tus of the basic rules of the investment protection regime (3.3.).

3.1. The Mushrooming of BITs and the Revival of Customary
Investment Law: The Story of a Paradox

It must be acknowledged from the outset that a few BITs make express
reference to customary international law when determining the applica-
ble law.6! It also happens that the BITs refer to customary international law
for interpretative purposes.5? Yet, these references to customary interna-
tional law remain extremely limited and do not suffice to explain the

59 Dolzer and Schreuer, see above note 44, p. 16.

60 Some of the proponents of this return to customary investment law acknowledge
that this is not without irony. See e.g. P. Dumberry, “Are BITs Representing the New’
Customary International Law in International Investment Law”, 28 Penn State International
Law Review (2010), p. 676 (“[t]he number of BITs is now so overwhelming and their scope
so comprehensive that a new debate has recently arisen in doctrine about the impact
of these treaties on the existence of custom in the field of international investment law.
It has been recently argued in doctrine that these BITs represent the “new” custom in this
field. For some writers, the content of both custom and BITs is now simply just the same”);
See also J. Alvarez, “A BIT on Custom’, 42 NYU journal of International Law and Politics
(2009), p. 74.

61 See e.g. The famous Canada-Peru BIT, article 5(1) or the Model BIT adopted by Norway
(article 5) or Canada (article 5) US Model Bit (article 5.1) (2004). For other examples,
see Dumberry, see above note 60, p. 698-699.

62 See the Korea-Singapore FTA, article 20.2(5).
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return to customary international law. This return in the theory of the
sources of investment law manifested itself differently, in particular
through the idea that it is inconceivable that so many BITs were concluded
which enshrined very similar standards of protection without these
standards being elevated to the status of customary rules of investment
law. This is why the return to custom primarily materializes in the attribu-
tion of custom-generative effects to the few thousand BITs in place.63
This customary international law generated by BITs has, in turn, been
seen as complementing (and uniformizing the interpretation of) BITs
themselves.5*

This custom-generative effect attributed to BITs has enjoyed very strong
support in the literature.5> Needless to say, however, there have been
significant differences between its supporters. Some have been careful not
to endorse a holistic approach to custom and have preferred a rule-by-rule
approach.56 Although the elation provoked by this return to custom has
primarily been felt in the literature, the case law similarly shows some —
albeit more limited — attachment to that idea,®? as is illustrated by the
famous awards in CME v. Czech Republic®® and Mondev v. United States.%°
Unsurprisingly, counsel involved in such proceedings also commonly
resort to the argument of customary investment law, neither of the party

63 T. Gazzini, “The Role of Customary International Law in the Protection of Foreign
Investment’, 8 Journal of World Investment and Trade (2007), p. 701-704. It is true that BITs
often share a lot of common substantive features (Dumberry, see above note 60, p. 679 and
p- 695—696; van Aaken, see above note 35, p. 6.

64 Gazzini, see above note 63, p. 710; Hindelang, see above note 20, p. 789; See also
Amoco Int. Finance Corp v. Islamic Republic of Iran et al, Iran-US.CT, 14 July 1987, 83 ILR
(1990) 500, para. 112. On the idea of lacunae see also P. Dumberry, see above note 60, p. 697.
On the idea of ‘Cross-fertilization’ see also Dumberry, see above note 60, p. 694.

65 §. Schwebel, “Investor-State Dispute and the Development of International Law: the
Influence of Bilateral Investment Treaties on Customary International Law”, 98 ASIL
Proceedings (2004), p. 27 and 29—30; L. A. Larid, “A Community of Destiny — The Barcelona
Traction Case and the Development of Shareholder Rights to Bring Investment Claims’, in
International Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA,
Bilateral Treaties and Customary International Law, ed. T. Weiler (Cameron May, 2005),
p- 95-96; S. Hindelang, see above note 20, p. 789; A. F. Lowenfeld, International Economic
Law, 2d ed. (Oxford: Oxford University Press, 2008), p. 584; A. Lowenfeld, “Investment
Agreements and International Law”, 42 Columbia Journal of Transnational Law (2003),
p. 123; Alvarez, see above note 60, p. 17; Chalamish, see above note 47, esp. p. 341-345.

66 Dumberry, see above note 60, p. 675, see also Gazzini, see above note 63, p. 704.

67 In Tecmed v. Mexico, the tribunal resorted to customary international law to
clarify the concept of indirect expropriation. See Técnicas Medioambientales Tecmed,
S.A. v Mexico, 29 May 2003, ICSID, para. 116.

68 CME . Czech Republic, UNCITRAL, Final Award, 14 March 2003, paras 497—498.

69 Mondev v. United States, paras 117-125.
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represented in arbitral proceedings — be it the investor or the host State —
demonstrating a greater inclination to do so than the other.7°

It is important to highlight, however, that this embrace of customary
international investment law has not secured unanimity among invest-
ment lawyers. Among many critics,”! Professor Sornarajah, for instance,
famously defended that “it would be difficult to show that there was
free consent on the part of all the developing States to the creation of any
customary international law”.72 This specific objection is perhaps not as
cogent as it may seem, simply because it is a fact that developing countries
nowadays conclude BITs among themselves. Sornarajah also contended
that if there was customary international law, developing States would
constitute persistent objectors,”® an argument that was raised in the 2007
case of BG Group v. Argentina.” In the same vein, Cai Congyan contended
that almost all Chinese internationalists have rejected the idea that BITs
now constitute customary international law.”> The argument of Andrew
Guzman according to which there simply cannot be any opinio juris but
solely a pursuit of legal interest is probably more controversial.”®

70 T owe this argument to interesting exchanges with Hege Elisabeth Kjos. This use of
customary international law by counsel is a phenomenon which I have further examined
elsewhere and whichThave attributed to the need for creative argument. See J. d’Aspremont,
Formalism and the Sources of International Law (Oxford: Oxford University Press, 2omn),
especially chapter 5.

7 Kishoiyian, see above note 38, p. 327. Cai Congyan, “International Investment Treaties
and the Formation, Application and Transformation of Customary International Law
Rules”, 7 Chinese Journal of International Law (2008), p. 659—679; Juillard, see above note 21,
p- 130; P. Muchlinski, “Policy Issues’, in The Oxford Handbook of International Investment
Law, ed.. P. Muchlinski, F. Ortino and C. Schreuer (Oxford: Oxford University Press, 2008),
p-17.

72 M. Sornarajah, The International Law on Foreign Investment (Cambridge: Cambridge
University Press, 2004), p. 213.

73 Ibid. For a rejection of that argument see P. Dumberry, “The Last Citadel! Can a State
Claim the Status of Persistent Objector to Prevent the Application of a Rule of Customary
International Law in Investor-State Arbitration?”, 23 Leiden Journal of International Law
(2010), p. 379—400.

7 BG Group v. Argentina, UNCITRAL, Award, 24 December 2007 or in the NAFTA
Chapter 11 Grand River Enterprises Six Nations Ltd et al v. United States, Counter-memorial
of the United States, 22December 2008, at 129.

75 Congyan, see above note 71, p. 664.

76 T. Guzman, “Why LDCs Sign Treaties That Hurt Them: Explaining the Popularity of
Bilateral Investment Treaties”, 38 Virginia Journal of International Law (1998), p. 687.
See the criticism of that approach by Cai Congyan, see above note 71, p. 665. For another
criticism of Guzman see Alvarez, see above note 60, p. 39 et seq. See also the objections of
Hindelang, see above note 20, p. 789.
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A few investment arbitral tribunals have also expressed some reserva-
tions, as is exemplified by Generation Ukraine Inc v. Ukraine,”” United
Parcel Service v. Canada,”® ADF Group Inc v. United States™ and Sempra
Energy International v. Argentine Republic.8° Some misgivings have also
occasionally been voiced by States in their submissions in international
judicial proceedings.8! Yet, these objections or reservations have not been
sufficient to frustrate the overarching sympathy enjoyed by customary
international law, and the theory of the sources of international invest-
ment law has remained dominated by a faith in the existence and useful-
ness of a solid body of customary investment law.

3.2. Candidates for Customary Status in Investment Law

If one takes a rule-by-rule approach and refrains from mechanically equat-
ing BITs with customary international law,3? the question of identifying
those rules of the international investment protection regime that qualify
for customary status turns very thorny and delicate. The following para-
graphs briefly mention a few of the usual suspects which have been dis-
cussed in the literature.

a) International Minimum Standard: The Calvo Doctrine, the Russian
Revolution and the Mexican objection have not been deemed sufficient
to prevent the emergence of a customary minimum standard,®3 and

7 Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/oo/9. Award, 16 September
2003, 44 ILM 404 (2005), para. 1.3 (“It is plain that several of the BIT standards, and the
prohibition against expropriation in particular, are simply a conventional codification of
standards that have long existed in customary international law”).

78 United Parcel Service v. Canada, para. 97 (rejecting that BITs have generated custom-
ary international law).

79 ADF Group Incv. United States, Award, 9 January 2003, ICSID, para. 183.

80 ICSID Case No. ARB/02/16, Decision on Annulment of 29 June 2010, paras. 186-209;
see also CMS Gas Transmission Company v. Argentia, ICSID Case No. ARB 01/08, Decision
on Annulment of 25 September 2007, paras. 129-135.

81 See the Statement by Mexico, Mexico’s Article 1128 Submission Concerning Loewen
Corporate Restructuring, 2 July 2002, in the Loewen case, para. 39; US Response to Canada
and Mexico’s Article 1128 Submission, Loewen case, 19 July 2002, para. 3; United States’
Rejoinder Memorial in the Glamis Gold case, paras 142 et seq.; Canada’s Counter-Memorial,
20 October 2008, Chemtura Corporation v. Canada (UNCITRAL), paras 269—273.

82 Dumberry, see above note 60, p. 675, see also Gazzini, see above note 63, p. 704.

83 Dolzer and Schreuer, see above note 44, p. 13; Hindelang, see above note 20, p. 789.
See also Dumberry, see above note 73, p. 384; Dumberry, see above note 60, p. 680; L. Reed,
J. Paulson and N. Blackaby, A Guide to ICSID Arbitration (The Hague: Kluwer Law
International, 2004), p. 48; 1. Tudor, The Fair and Equitable Treatment Standard in
International Foreign Investment Law (Oxford: Oxford University Press, 2006), p. 61-62.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

24 JEAN D’ASPREMONT

international investment tribunals have, in the great majority, considered
that the international minimum standard, as expressed by the Neer for-
mula, constitutes customary international law,8* although its evolutive
character has occasionally been recognized, as in Pope and Talbot Inc.
v. Canada®® and ADF Group v. United States.85

b) Fair and Equitable Treatment: Never has the question of the state of
customary international law been more controversial than in connection
with fair and equitable treatment. Despite its extremely low normative
density — recognized in Saluka Investments BVv. The Czech Republic®” — it
has been argued that fair and equitable treatment constitutes customary
international law.88 Yet, the questions quickly arose whether its content
ought to be informed by the international minimum standard. This was
the view famously defended by the Free Trade Commission in its interpre-
tation of Article 1105 of NAFTA.89

c) Protection against (and Conditions for) Expropriation: The protection
against expropriation as well as some of the conditions under which
expropriation is admissible are often deemed to constitute customary

84 Mondev International Ltd v. United States, ICSID Case No. ARB(AF)/99/2, Award, 1
October 2002, 42 ILM 85 (2003), para. 121; Waste Management v. Mexico, ICSID Case No.
ARB(AF)/o00/3, Final Award, 30 April 2004, 43 ILM 967 (2004), para. 91; Glamis Gold Ltd v.
United States, Award, 8 June 2009, UNCITRAL, para. 626—627. See Free Trade Commission,
Note of Interpretation of Certain Chapter n Provisions of July 31, 2001; OECD, Fair and
Equitable Treatment Standard in International Investment Law, Working Papers on
International Investment, No. 2004/3 (2004), p. 8.

85 Pope and Talbot Inc. v. Canada, 31 May 2002, paras 59 et seq.

86 ADF Group v. United States, ICSID No. ARB(AF)/oo/1, Award, 9 January 2003,
para. 173.

87 Saluka Investments BV v. The Czech Republic, Partial Award, UNCITRAL, 17 March
2006, paras 282—284 (“such general standards represents principles that cannot be reduced
to precise statements of rules.... [They] are susceptible of specification through judicial
practice and do in fact have sufficient legal content to allow the case to be decided on the
basis of law”).

88 Subedi, see above note 17, p. 63; Schwebel, see above note 65, p. 27-30; Tudor, see
above note 83, p. 74 et seq.; Dumberry, see above note 73, p. 384; Gazzini, see above note 63,
p- 704.

89 For a criticism of the Free Trade Commission interpretation see Pope & Talbot
v. Canada, Award in Respect of Damages, 31 May 2002, para 61; See also the criticism
by Jennings, Second Opinion, Methanex v. United States, 6 September 2001, For the
opposite view that IMS and FET are autonomous parameters see Gazzini, see above note
63, p. 699.
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international law both in the literature®° and the case law.”! That position
was also endorsed by the OECD.%2

d) Standards of Compensation: The question whether the abovemen-
tioned Hull formula constitutes customary international law has attracted
much attention in international legal scholarship.3 The exact standard of
compensation remaining subject to variations was recognized by the
arbitral tribunal in CME Czech Republic BV v. Czech Republic.* That does
not seem however to suffice to prevent that norm’s accession to customary
status.

e) Denial of Justice: It has sometimes been argued that the denial of
justice was prohibited by customary international law.%> The question
remains extremely controversial.

f) Due Process: Due process has also been included in the candidates
for customary status. As with the prohibition of denial of justice —
with which it partly overlaps — its customary status is the object of

90 Subedi, see above note 17, p. 74; C. Maclachlan, L. Shore and M. Weiniger, International
Investment Arbitration: Substantive Principles (Oxford: Oxford University Press, 2007), p. 16.

91 Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/oo/g. Award, 16 September
2003, 44 ILM 404 (2005), para. 1.3 (“It is plain that several of the BIT standards, and the
prohibition against expropriation in particular, are simply a conventional codification of
standards that have long existed in customary international law”). The insights provided by
the International Court of Justice on the concept of arbitrariness in its judgment in the
famous Elettronica Sicula S.p.A. (ELSI) (United States of Americav. Italy) are sometimes pre-
sented as shedding light on the concept as it is understood in customary international law.
It is argued here that it is far from certain that the Court elaborated on anything other
than the meaning of that notion under the FCN treaty between Italy and the United States.
See IC], Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), 20 July 1989,
IC] Rep. 1989, esp. paras 120-130. For remarks on this case see F. A. Mann, “Foreign
Investment in the International Court of Justice: the ELSI Case”, 86 American Journal
of International Law (1992), p. 92; S. D. Murphy, “The ELSI Case: An Investment Dispute
at the International Court of Justice’, 16 Yale Journal of International Law (1991), p. 391;
K. J. Hamrock, “The ELSI Case: Toward an International Definition of ‘Arbitrary Conduct”,
27 Texas International Law Journal (1992), p. 837.

92 OECD, “Indirect Expropriation and the Right to Regulate in International Investment
Law”, 2004, p. 3

93 See Subedi, see above note 17, p. 80; Gazzini, see above note 63, p. 714; Dumberry,
see above note 73, p. 314.

94 CME Czech Republic BV v. Czech Republic, UNCITRAL, Final Award, 14 March 2003,
para. 497.

95 OECD, Fair and Equitable Treatment Standard in International Investment Law,
Working Papers on International Investment, No. 2004/3 (2004), 40; J. Paulsson, Denial of
Justice in International Law (Cambridge: Cambridge University Press, 2005), p. 50-67;
Dumberry, see above note 73, p. 384.
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much controversy.?6 Even more contested is the customary status of
the legal standing of shareholders before Arbitral Tribunals.%7

3.3. Customary International Investment Law: Perceived Benefits

Needless to say, the success of the return to customary international law
in the theory of the sources of investment law is the direct upshot of the
perceived benefits that are attributed to customary international law.
Indeed, it is often seen as providing a “comfort zone” within which legal
problems are toned down or reduced in size. The following paragraphs
intend to provide a brief overview of the benefits of customary interna-
tional law. Its perceived convenience will be critically evaluated in the
next section.

The effects which customary law and treaty law — whose existence side-
by-side is not mutually exclusive — can have upon each other are well
known. They were the very object of the discussion in the famous Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America) case before the International Court of Justice.%8 It is of
no avail to repeat it all here. It suffices to say that it is uncontested that
treaty law can codify existing customary international law and endow it
with the formalistic virtues that it usually lacks. By the same token, treaty
law can also be conducive to the formation of customary rules. Conversely,
customary international law is said to provide an interpretative yardstick
for the interpretation of the conventional law in which it originates. This is
what can be called the “reverberating effect” of customary international
law.99

96 Dissenting opinion of Judge Asente, Asian Agriculture Products Ltd (AAPL) v.
Sri Lanka, ICSID Case No. ARB/87/3, Final Award, June 27, 1990, 4 ICSID Report 242 (1997);
OECD, Fair and Equitable Treatment Standard in International Investment Law, Working
Papers on International Investment, No. 2004/3 (2004), 40. See also Dumberry, see above
note 73, p. 385.

97 For a rejection see P. Dumberry, “The Legal Standing of Shareholders before Arbitral
Tribunals: Has Any Rule of Customary International Law Crystallized?”,18 Michigan Journal
of International Law (2010), p. 353.

98 This was the crux of the decision of the ICJ in Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), 27 June 1986, IC] Rep 1986,
paras 174 ff.

99 This has proved controversial. See the famous dissenting opinion by Judge Jennings
appended to the decision of the IC] in Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), 27 June 1986, IC] Rep 1986, 528,
esp. 529-534.
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In the particular context of investment protection, customary interna-
tional law has the same effects. Yet, in connection with the regime of
investment protection, these effects are credited with the following
specific advantages:

a) Lacuna-Filling Effect: Customary international law is primarily said to
be a lacuna-filling instrument for BITs which are sometimes too hastily
drafted and leave too many questions unanswered.'°® This is also the
position defended by the arbitral tribunal in Amoco Int. Finance Corp
v. Islamic Republic of Iran.*%! This is a clear manifestation of the reverberat-
ing effect of customary international law on treaty law. This lacuna-filling
effect is not without paradox as it presupposes that the primary norm
(treaty) can be streamlined or substantiated by the norm derived from it
(custom).

b) Interpretation-Harmonizing Effect: In the context of investment
protection, customary international law is also often understood as
providing a uniform platform of interpretation for all the individual BITs
when subjected to interpretations by arbitral tribunals applying them.
In that sense, customary international law is seen as instrumental in
the converging interpretations of each individual BIT by each individual
arbitral tribunal.!02

¢) Denunciation-Annihilating Effect: Confronted with the denunciation
of BITs by some capital-importing countries — as exemplified by the case
of Ecuador!® — investment lawyers may be tempted to see in customary
international law a barrier protecting the investment protection regime

100 Gazzini, see above note 63, p. 710; On the idea of lacunae see also Dumberry, see
above note 60, p. 697. He also defends the Idea of “Cross-fertilization”, Ibid., p. 694.

101 See also Amoco Int. Finance Corp v. Islamic Republic of Iran et al, Iran-US.CT., 14 July
1987, 83 ILR (1990) 500, para. 112.

102" Gazzini, see above note 63, p. 710. For a thought-provoking and well-informed
attempt to formalize the interpretative role of customary international law see
M. Paparinskis, “Investment Treaty Interpretation and Customary Invesment Law:
Preliminary Remarks”, in Evolution in Investment Treaty Law and Arbitration, ed. Chester
Brown and Kate Miles (Cambridge University Press 2011).

103 On Ecuador’s denunciation of its BITs see S. D Franck, “Occidental Exploration
and Production Co. v. Republic of Ecuador’, 99 American Journal of International Law
(2005), p. 675; Comp. with Bolivia’s submission of a notice of withdrawal from the ICSID
Convention on 2 May 2007 (see article 71 of the ICSID Convention). On this issue see gener-
ally A. Tzanakopoulos, “Denunciation of the ICSID Convention under the General
International Law of Treaties”, in International Investment Law and General International
Law: From Clinical Isolation to Systemic Integration?, ed. Rainer Hofmann and Christian
J. Tams (Baden Baden: Nomos 2o011), p. 75-93.
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from completely unravelling, for the State terminating BITs it has
contracted would remain bound by the existing customary investment
protection regime.

d) Multilateralizing Effect: The abovementioned idea that BITs have
laid down the backbone of a multilateral international legal regime of
investment protection'®* has not convinced everyone.1%5 Indeed, numer-
ous experts still believe that the investment protection regime achieved
by virtue of BITs cannot be of a truly multilateral character, for BITs are
treaties of a purely contractual nature.l°¢ Customary international law, in
this sense, is the only tool that allows the multilateralization of a regime
which otherwise would be of a solely contractual nature. It constitutes
the only realistic route to ensuring the true multilateralization of the
investment protection regime.

e) Legitimizing and Formalizing the de facto Stare Decisis and Juris-
prudence Constante: Probably, the paramount advantage of customary
international law is the adjudicative neutrality and immanent intelligibil-
ity which it provides to decisions of arbitral tribunals which commonly
refer to other arbitral decisions. That tendency is undeniable and is dis-
cussed below!%7 as well as in other chapters of this volume.1%8 So con-
strued, customary international law helps to formalize the jurisprudence
constante of international tribunals. More precisely, customary interna-
tional law endows the de facto stare decisis and jurisprudence constante
witnessed in the practice of international arbitral tribunals with greater
legitimacy and authority, and helps to shroud the practice of precedents in
a source-based rationality, thereby giving the impression of a minimized
choice in law-application and maximized predictability.109

104 Schill, see above note 3, p. 64.

105 See Muchlinski, see above note 56.

106 T owe this argument to insightful discussions with Dr. Catherine Brélmann.

107 Cfr infra 5.2 and 6.

108 See the chapter by Eric De Brabandere in this volume.

109 Customary international law is advocated as one of the ways to formalize jurispru-
dence constante by M. Paparinskis, “Sources of Law and Arbitral Interpretations of Pari
Materia Investment Protection Rules”, available at http://papers.ssrn.com/sol3/papers
.cfm?abstract_id=1697835., p. 20—26 (talking about ‘the most persuasive model for concep-
tualizing the developments [of jurisprudence constante]. See also A. K. Bjorklund,
“Investment Treaty Arbitral Decisions as Jurisprudence Constante”, UC Davis Legal Studies
Research Paper No. 158, p. 278.
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4. Customary International Law: General Remarks

In this section, I venture into a few critical remarks about the mainstream
theory of customary international law where the theory of custom is often
geared towards the formalization of the making of unwritten rules (4.1.).
Some general considerations on the various reasons behind the success of
the theory of customary international law are also formulated (4.2.).11°

4.1. General Observations about the Pipedream of Formal Unwritten Law

As asource of international law, customary international law encapsulates
those rules which are ascertained without any written instrument.
The conceptualization of customary international law in mainstream
scholarship has always rested on non-formal ascertainment.!!! Indeed, in
the mainstream theory of the sources of international law, the ascertain-
ment of customary international law is considered process-based.'? More
specifically, according to traditional views, customary international rules
are identified on the basis of a bottom-up crystallization process that neces-
sitates concurring and consistent behaviour by a significant number
of States accompanied by their belief (or intent) that such a process
corresponds with an obligatory command of international law.'® The
possible contradictions associated with this widespread two-element
conceptualization of customary international law are well-known.'# It is
not necessary to revert to them here. It seems more important to empha-
size here that neither the behaviour of States nor their beliefs can be

110 This section is informed by my earlier work. See d’Aspremont, see above note 70.

M On the discussion about customary international law in the League of Nations’
Committee of Jurists during the drafting of the Statute of the PCI]J see P. Haggenmacher, “La
doctrine des deux éléments du droit coutumier dans la pratique de la Cour internationale’,
90 Revue générale de droit international public (1986), p. 18-32. See also T. Skouteris, The
Notion of Progress in International Law Discourse (The Hague: Asser Press 2010).

112 For a classical example see Dailler and Pellet, Droit international Public, 6th Ed.,
(LGDJ, 1999) p. 318 et seq. On the various conceptualizations of customary international
law as a process see the remarks of R. Kolb, “Selected Problems in the Theory of Customary
International Law”, 50 Netherlands International Law Review (2003), p. 119-150.

113 On the emergence of the subjective element in the theory of custom in the 19th
century see P. Guggenheim, “Contribution a I'Histoire des Sources du Droit des Gens’,
94 Collected Courses (1958), 1-84, p. 36—59. A. D’Amato, The Concept of Custom in
International Law (New York: Cornell University Press, 1971), p. 44-50.

114 See the famous contradiction highlighted by Serensen, “Principes de droit interna-
tional public’, 101 Collected Courses (1960-11I), 1-254, p. 50. In the same sense see D’Amato,
see above note 113, p. 7. On this paradox see the comments by Kolb, see above note 112,
p- 137 et seq.
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captured or identified by formal criteria.!5 As a result, the ascertainment
of customary international law does not hinge on any standardized
pedigree. Like other process-based models of law-identification, custom-
identification eschews formal ascertainment and follows a fundamentally
non-formal ascertainment pattern.!'6 This is why custom-identification
has often been deemed an “art”'” and why some authors have been loth to
qualify customary law as a proper “source” of international law.!18

The non-formal character of the ascertainment of customary interna-
tional law has given rise to some severe predicaments which are very
illustrative of the difficulties associated with the non-formal nature of
law-ascertainment.!'® Not only does this nature, as has been demonstrated
by scholars affiliated with deconstructivism and critical legal studies,!20
bring about a constant move in law-ascertainment between State conduct
(apologism) and normative beliefs (utopianism), but, above all, the
process-based elements of custom have failed to provide a reliable

115 In the same vein see M. Koskenniemi, From Apology to Utopia (Cambridge, New York,
2005), p. 388. See also S. Zamora, “Is There Customary International Economic Law?”, 32
German Yearbook of International Law (1989), p. 38; For a classical example of the difficulty
to capture the practice see IC], Case concerning the Dispute Regarding Navigational and
Related Rights (Costa Rica v. Nicaragua), 13 July 2009, IC] Rep. 2009, para. 141. On the par-
ticular difficulty in establishing the practice of abstention see PCI], Lotus, Series A, No. 10
(1927), p. 28 or IC], Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America), Merits, IC] Rep. (1986) paras 188 et seq.

116 M. H. Mendelson, “The Formation of Customary International Law”, 272 Collected
Courses (1998), p. 172; G. Buzzini, “La Théorie des sources face au droit international
général’, 106 Revue générale de droit international public (2002), p. 581; this also is what leads
R. Kolb to contend that article 38 does not lay down an entirely formal system of
sources. See R. Kolb, Réflexions de philosophie du droit international. Problémes fondamen-
taux du droit international public : Théorie et Philosophie du droit international Law
(Brussels: Bruylant, 2003), p. 51.

17 M. W. Janis, An Introduction to International Law (Boston: Little Brown and Co., 1993),
p- 44.

18 See the discussion in H. Thirlway, International Customary Law and Codification
(Leiden: Sijthoff, 1972), p. 25-30. See also the remarks by Condorelli, ‘Custom, in
International Law: Achievements and Prospects, ed. M. Bedjaoui (The Hague: Martinus
Nijhoff, 1991), p. 186.

119 See B. Stern, “La Coutume au Coeur du droit international, quelques réflexions’,
in Mélanges Reuter: le droit international : unité et diversité, ed. Daniel Bardonnet (Paris:
Pedone, 1981), p. 479. See also G. Abi-Saab, “La Coutume dans tous ses Etats”, in Essays in
honor of Roberto Ago, vol. I, (Milano: A. Giuffre, 1987), p. 58; ]. Kammerhofer, “Uncertainty
in the Formal Sources of International Law: Customary International Law and Some of its
Problems”, 15 EJIL (2004), p. 523-553 or A. Orakhelashvili, The Interpretation of Acts and
Rules in Public International Law (Oxford: Oxford University Press, 2008), p. 51 and 70 et seq.

120 This has been insightfully demonstrated by M. Koskenniemi: Koskenniemi, see
above note 115, p. 437—438 (He argues that the doctrine of custom is indeterminate because
of its circular character which stems from it assumption of behaviour as evidence of opinio
Jjuris and the latter as evidence of the custom-making behaviour).
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yardstick for distinguishing between law and non-law.!?! The non-formal
character of custom ascertainment accordingly condemns such rules to
dangerous indeterminacy, at least as long as they have not been certified
by a law-applying authority.!?2 During that period of uncertainty, custom-
ary international rules often lack normative character and, hence, their
authority is gravely weakened.

4.2. The Comfort Zone of Customary International Law:
General Considerations

If, despite such predicaments, customary international law has always
proved so popular among international lawyers it is for the comfort zone
that it can generate. The comfort zone which customary international law
allows primarily derives from the pedigree with which it can endow norms
(a), as well as the immanent rationality with which it shrouds adjudica-
tory reasoning (b). It also proves very convenient for States as it often
offers them an easy way out in situations where non-compliance is the
only politically viable option (c). A few words must be said about each of
these perceived virtues of customary law.

a) Ready-Made Pedigree of Rules

In the mainstream conception of international law, a norm is a rule of law
to the extent that it can be ascertained through its pedigree.'23 It is through
the elaborate theory of the sources that pedigrees of international rules
have been defined. This means that the pedigree will usually be found in
the sources of international law. Compared to other sources of interna-
tional law, customary law has the advantage of providing a ready-
made pedigree for rules. There is no need to ground the rule in a formal

121 P-M. Dupuy, “Théorie des sources et coutume en droit international contemporain’,
in Le Droit international dans un monde en mutation: liber amicorum en hommage au
Professeur Eduardo Jimenez de Arechaga (Montevideo: Fundacion de Cultura Universitaria,
1994), p. 61. See also the very radical criticism by P. Kelly, “The Twilight of Customary
International Law”, 40 Virginia Journal Int’l L. (2000); See Zamora, see above note 115, p. 38.

122 This indeterminacy and the correlative leeway of judges have led some scholars
to call for the abandonment of custom as a source of customary international law. See
N. C. H. Dunbar, “The Myth of Customary International Law”, 8 Australian Yearbook of
International Law (1983), p. 1. See also the remarks of D. Carreau, Droit International, 8th ed.
(Pedone, 2004), p. 263; For a criticism of this position see contra J. Tasioulas, “Opinio Juris
and the Genesis of Custom: A Solution to the ‘Paradox”, 26 Australian Yearbook of
International Law (2007), p. 199.

123 See generally d’Aspremont, see above note 7o.
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instrument the legal nature of which needs to be established. If the
rules cannot be found in a treaty, customary international law offers
the best alternative pedigree for them. In that sense, customary law consti-
tutes the fall-back option in terms of law-ascertainment. It is a source of
convenience to which one will resort where the pedigree of a norm is
uncertain.

b) Immanent Rationality and Predictability of Judicial Reasoning

There is another — equally fundamental — reason why international law-
yers are always prompt to take refuge in customary international law. They
always feel uneasy about law-making by international tribunals. Contrary
to domestic tribunals, international tribunals operate without the super-
vision of any central judicial body. This means that, once jurisdiction has
been established, those tribunals will operate without much supervision
and will be exerting a large power of appreciation. If unbridled, this
power of appreciation can go as far as to elevate judges into law-making
authorities. The advantage of custom is precisely that it allegedly endows
the exercise of discretion by judges with some rationality by providing a
pedigree to the rules applied by judges. It contributes to the emergence of
a sense of greater adjudicative neutrality in international legal argument
and international legal adjudication, and at the same time satisfies
the obsession of international lawyers — especially those educated in the
European continental tradition — with foreseeing and constraining the
leeway of arbitrators. Such a feeling of immanent rationality is fundamen-
tally conducive to the legitimacy of international tribunals as well as that
of their decisions. It simultaneously conveys a feeling of predictability in
adjudication, thereby further comforting international actors and but-
tressing their faith in the regulatory system provided by international law.

c¢) Easy Escape Route for Non-Compliance

Customary international law can eventually be the trump card in situa-
tions where non-compliance has become the only option. In cases where
a State deems it to be in its interest to flout a rule rather than to abide by
it, it can make use of the hazy contours of customary law to convince other
actors that its behaviour did not contradict any positive rule of interna-
tional law. In that sense, customary international law reduces the cost of
non-compliance, as it gives States the ability to contest or challenge the
existence of any legal constraint in casu.
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5. Limits and Perils of the Theory of International
Customary Investment Law

In this section, I argue that, in the context of investment protection, the
comfort zone offered by customary international law is however short-
lived and more limited than is often believed. Indeed, focusing on interna-
tional investment law, I contend that the source of convenience offered by
customary international law is not without cost and some conceptual
inconsistencies. In particular, I seek to lay bare the internal deficiencies of
the theory of customary investment law and the way in which the tradi-
tional theory of customary international law has been distorted when
applied to investment law (5.1.). Then I intend to take a step back and
reflect, at some distance, on the perils which this turn to customary inter-
national law brings about (5.2.).

5.1. Conceptual Deficiencies of the Theory of Customary Investment Law

Three main conceptual deficiencies beset the mainstream theory of
customary investment law. I briefly discuss each of them here.

a) Building Custom on Non-Normative Standards

In the mainstream theory of the sources of investment law, custom has
been grounded in quicksand. Indeed, most authors sympathetic to the
idea of customary investment law have failed to realize that many pre-
scriptions which they claim to be customary rules are not sufficiently nor-
mative to have the potential to crystallize into customary international
law.124 A large number of directives or standards which are deemed to
have crystallized into customary international law — as is illustrated by the
minimum standard of treatment — are highly imprecise and vague.'?5 This
is particularly astounding as scholars defending the use of customary
international law have always professed to embrace a traditional concep-
tion of customary law. Yet, many of them seem to have neglected the
basic foundations of the theory of custom as it has been devised and sup-
plemented by the International Court of Justice, and in particular the
requirement of the normative character of the standard the customary
status of which is invoked. It is well-known that, in the North Sea

124 In the same sense see Juillard, see above note 21, p. 131.
125 Porterfield, see above note 27, p. 79; Brower, see above note 27, p. 66.
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Continental Shelf case, the Court assessed the customary character of
the equidistance principle enshrined in Article 6 of the 1958 Convention
on the Continental Shelf. On this occasion it asserted that the norm at
stake had first to be of a “fundamentally norm-creating character such as
could be regarded as forming the basis of a general rule of law”. The Court
drew on the idea that any conventional rule must contain a directive for it
be able one day to crystallize into a customary international rule. Taking
mainly into account the profound indeterminacy of the concept of
‘special circumstances’ which determines the qualification of the equidis-
tance principle, the Court deemed that the principle of equidistance
enshrined in the 1958 Convention was not normative. Because the princi-
ple of equidistance did not provide for a given course of behaviour to be
adopted by the parties, the Court concluded that it could not crystallize or
generate a rule of customary international law.26 Likewise, in the famous
Asylum case, the Court asserted that “[t]he facts brought to the knowledge
of the Court disclose so much uncertainty and contradiction, so much
fluctuation and discrepancy ... and in the officia1 views expressed on
various occasions, there has been so much inconsistency in the rapid
succession of conventions..., ratified by some States and rejected by
others, and the practice has been so much influenced by considerations
of political expediency in the various cases, that it is not possible to
discern in all this any constant and uniform usage, accepted as law...".

I am of the opinion that many candidates for customary status in invest-
ment law which have been mentioned above!?” do not provide for clear
standards of behaviour and suffer from strong normative weakness. They
fail to meet the minimum threshold in terms of normative content that is
necessary for such norms possibly to constitute (or give rise to) a custom-
ary rule. In the eyes of many authors, this, however, has not seemed to bar
their qualification for customary status.

b) Conflating Practice and Opinio Juris

The conceptual deficiencies of the mainstream theory of customary
investment law are not limited to custom resting on clay feet. It is not only

126 TCJ Rec. 1969, para 72. For a analysis of this aspect of the case see . d’Aspremont, “Les
dispositions non normatives des actes juridiques conventionnels a la lumiere de la juris-
prudence de la Cour internationale de Justice”, Belgian Review of International Law (2003),
p- 518. See also A. Boyle and C. Chinkin, The Making of International Law (Oxford: Oxford
University Press, 2007), p. 221.

127 Cfr supra 3.2.
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that authors hastily throw themselves into the arms of custom despite the
very weak normative content of the standards concerned. It is also that
they misapply the existing mainstream theory, associating BITs with State
practice.’?® The norms enshrined in BITs as such cannot themselves be
practice. It is only the behaviour to which they lead which could be
practice sensu stricto. However, as is well known, the practice spawned by
a convention often comes with a deficient opinio juris.2? Such confusion is
alsorife in the general theory of customary international law and the prac-
tice of international tribunals.3° These conflations between practice and
opinio juris further weaken the theory of customary investment law.

c) Attributing Customary Status to Architectural, Institutional and
Technical Norms

As is particularly exemplified by the claim that customary international
law prescribes legal standing for shareholders before international
tribunals,!3! international investment lawyers do not balk at attributing
customary status to standards which are of an architectural, institutional
or technical nature, i.e. those standards the existence of which is depen-
dent on there being a system. Again, this is not unheard of in the general
theory of the sources of international law.132 Yet, it is interesting to note
that the same inclination to endow technical, architectural or institutional
norms with customary status is similarly witnessed in the theory of the
sources of investment law, thereby further undermining the theory of
customary investment law.

128 See e.g. Dumberry, see above note 60, p. 685. For an example of association of decla-
ration of States with State practice see Glamis Gold Ltdv. United States, Award, 8 June 2009,
UNCITRAL, para. 602.

129 R.R. Baxter, “Treaties and Custom’, 129 Collected Courses (1970), p. 64.

130 A good illustration of that confusion is the methodology used by the ICRC in its
study on customary international law. See the critique of Boyle and Chinkin, see above
note 138, p. 36. See also the critique expressed by J. B. Bellinger and W. J. Haynes, “A U.S.
Government Response to the International Committee of the Red Cross’'s Customary
International Humanitarian Law Study”, 46 ILM (2007), also available at http://www
.defenselink.mil/home/pdf/Customary_International Humanitiarian Law.pdf. See the
reaction of J.-M Henckaerts, “Customary international humanitarian law — a response to
US comments”, 89 International Review of the Red Cross 473 (2007).

181 On this debate see Dumberry, see above note 97, p. 353.

182 See Eritrea-Ethiopia Claims Commission, Partial award, Prisoners of War, Ethiopia’s
Claim 4, 1st July 2003, § 52. See the remarks of P. d’Argent and J. d’Aspremont, “La
Commission des réclamations Erythrée — Ethiopie: un premier bilan’, 54 Annuaire frangais
de droit international (2008), p. 347—396.
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5.2. The Cost of Customary Investment Law

Despite all its benefits, resorting to customary international investment
law is not without hazards. I mention here only the fallout of the use of
customary international law which is relevant for international invest-
ment law. Mention is made of the cost of customary investment law in
terms of the authority of law (a), the rule of law in investment protection
(b) and the legitimacy of international investment tribunals (c). It is also
argued here that resort to customary international law can reinforce the
perception of an imperialistic agenda behind investment law (d).

a) Weakening the Normativity and Authority of International Investment
Law

As was explained above, customary investment law comes with a high
price in terms of normative character investment rules. Indeed, in the
absence of these elementary formal standards of identification,!33 actors
are less able to anticipate — and thus adapt to — the effects (or lack thereof)
produced by the rule in question.!3* Likewise, law-applying authorities are
at pains to explain the applicable law to the cases submitted to them,
which in turn will further diminish the ability of actors to anticipate the
effects (orlack thereof) of the rule concerned. As a matter of consequence,
customary rules fall short of generating any change in the behaviour of
their addressees, '35 thereby generating greater difficulty in distinguishing
between law and non-law, weakening the normative character of inter-
national legal rules. Preserving the normativity of investment law is
not only of doctrinal importance as it fundamentally bears upon the abil-
ity of international law to fulfil most of the functions assigned to it.136

133 Tn the same vein see H.L.A. Hart, The Concept of Law, (Oxford: Oxford University
Press, 1997, 2nd ed.), p. 124. Hart borrows from J.L. Austin the speech-act theory and Austin’s
claims regarding the performative function of language, a notion that can be understood in
Hart'’s view by recognizing that “given a background of rules or conventions which provide
that if a person says certain words then certain other rules shall be brought into operation,
this determines the function, or in a broad sense, the meaning of the words in question”
See H.L.A. Hart, “Thering’s Heaven of Concepts and Modern Analytical Jurisprudence”, repr.
in Hart’s collected Essays in Jurisprudence and Philosophy (Oxford: Clarendon, 1983),
p- 274—6.

184 This was a concern expressed by the arbitrators in Burlington Resources, Inc.
v. Republic of Ecuador, ICSID Case No. ARB/08/5, 2 June 2010, para. 100.

185 J. Hathaway, “American Defender of Democratic Legitimacy”’, 11 EJIL (2000),
p- 128-129.

136 D. Letkowitz, “The Sources of International Law: Some Philosophical
Reflections”, in The Philosophy of International Law, ed. S. Besson and J. Tasioulas
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Indeed, many of the functions that can be assigned to international
law'37 — and to investment law in particular — presuppose that it retains
sufficient meaning to be capable of instructing the actors subjected to it.
Moreover normativity ought to be supported if international investment
law is to retain some authority.138

Leaving aside the formalization brought about by the codification of
custom, only the institutionalization of the custom-making process allows
the preservation of the normative character of customary international
law. Such an institutionalization of customary international law would
probably entail the recognition of a rule-making role bestowed upon
judges whose functions are classically exclusively evidentiary,!3° thereby
elevating international — and to a lesser extent domestic!#? — judges into a
law-making organ of the international community.!! While international
lawyers are usually ready to recognize the role of international courts

(Oxford: Oxford University Press, 2010), p. 195. For a review of some of the most important
functions that international law can play see D. M. Johnston, “Functionalism in the Theory
of International Law”, 26 Canadian Yearbook of International Law (1988), esp. p. 25.

137 In that sense my argument also departs from that of Prosper Weil (see P. Weil,
“Towards Relative Normativity in International Law”, 77 American Journal of International
Law (1983), esp. 420—421 and bears some limited resemblance to that of M. Koskenniemi
(Koskenniemi, see above note 2, 57. For a rebutal of the idea that Koskenniemi expresses a
total disinterest for the question of the functions of international law see ]. Beckett,
“Countering Uncertainty and Ending Up/Down Arguments: Prolegomena to a Response to
NAIL’, 16 EJIL (2005), p. 213.

138 Tn the same sense see G. M. Danilenko, Law-Making in the International Community
(Dordrecht: Martinus Nijhoff, 1993), p. 21. Although he phrased it in terms of effectiveness,
A. Orakhelashvili seems to be of the same opinion. See Orakhelashvili, see above note 119,
p. 51 S. Besson is more reserved as to the impact of sources of international law on the
authority of international legal rules — a debate she phrases in terms of ‘normativity’.
She however recognizes that validity — a debate she phrases in terms of ‘legality’ — is an
important part of the legitimacy of international law. See S. Besson, “Theorizing the
Sources of International Law”, in The Philosophy of International Law, ed. S. Besson and
J. Tasioulas (Oxford: Oxford University Press, 2010), p. 174 and 180. Although contending
that formal law-identification is insufficient to ensure the authority of international law,
J. Brunnée and S. J. Toope argue that the distinction between law and non-law is fundamen-
tal to preserving it. See J. Brunnée and S. J. Toope, Legitimacy and Legality in International
Law. An Interactional Account (Cambridge: Cambridge University Press, 2010), p. 46.

139 On the custom-generating role of courts see generally, Onuf, see above note 124,
p. 21-22.

140 See however the argument of R. Falk, according to which domestic courts are in a
better position to ascertain customary law for they can more authoritatively capture State
practice. See R. Falk, The Role of Domestic Courts in the International Legal Order (Syracuse:
Syracuse University Press, 1964), p. 19—20.

141 See Kelsen, in C. Leben, Hans Kelsen, Ecrits frangais de droit international (Paris: PUF,
2001), p. 77. See also the recognition of that law-making role by Lyndel V. Prott, The Latent
Power of Culture and the International Judge (Abingdon: Professional Books, 1979), p. 77-78.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

38 JEAN D’ASPREMONT

and tribunals in the progressive development of primary rules of inter-
national law, the idea that courts and tribunals are expressly endowed
with custom-making power is not yet accepted. 42 This is why customary
investment law, unless it undergoes a radical formalization in the
form of necessary written commitments,!*® will long continue to consti-
tute one of best illustrations of the cost associated with non-formal
law-ascertainment in terms of the normative character of the rules
concerned.1#4

b) Impairing the International Rule of Law in Investment Law

It is contended here that customary investment law does not come
without impairing the sustainability of the rule of law in the legal system
concerned.*> It can be argued that customary investment law does away
with one of the indispensable conditions for ensuring that the framework

142 This is one of the reasons Kelsen rejected the subjective element in the theory of
customary law, for he contended that opinio juris is a fiction to disguise law-creating pow-
ers of judges. See Kelsen, “Théorie du droit international coutumier’, Revue générale de la
théorie du droit (1939), p. 253—74. For another classical rejection of the law-making power
of international judges see G. Fitzmaurice, “Judicial Innovation — Its Uses and Its Perils’, in
Essays in Honour of Lord McNair, ed. R. Y. Jennings (London: Stevens,1965), p. 24 and
G. Fitzmaurice, “The General Principles of International Law Considered from the
Standpoint of the Rules of Law”, 92 Collected Courses (1957 II), p. 1—227; See also D. Akande,
“Nuclear Weapons, Unclear Law? Deciphering the Nuclear Weapons Advisory Opinion of
the International Court’, 68 British Yearbook of International Law 165 (1997), p. 213—215. See
contra the famous position of H. Lauterpacht, The Function of Law in the International
Community (Oxford: Clarendon Press 1933), p. 319—320. On the more specific question of
law-making by International Criminal Tribunals see S. Darcy and J. Powderly ed., Judicial
Creativity at the International Criminal Tribunals (Oxford: Oxford University Press, 2011)
and in particular the contribution of F. Raimondo, “General Principles of Law, Judicial
Creativity and the Development of International Criminal Law”, in Judicial Creativity at the
International Criminal Tribunals, ed. S. Darcy and J. Powderly (New York: Oxford University
Press), p. 45-59.

143 A radical formalization has been put forward by D’Amato through the concept of
articulation which ought to replace the two-element doctrine by an objective validator
that will usually take the form of a written statement. While D’Amato’s approach undoubt-
edly offers a useful model for formalizing custom-ascertainment, it has failed to generate
consensus. See e.g. the criticisms of that understanding in Thirlway, see above note 18,
p. 51-54. Some measured support for D’Amato’s theories is provided by Onuf, see above
note 124, p.18.

144 On the normative deficiencies of custom see the remarks of A. Somek, “Defective
Law”, University of Iowa Legal Studies Research Paper No. 10—-33 (2010) available at http://
www.ssrn.org/abstract=1678156.

145 On the Rule of Law in international law see generally Société francaise pour le droit
international, L’Etat de droit en droit international: Colloque de Bruxelles (Paris: Pedone,
2007). On the various meanings of the rule of law in the context of international law see
A. Nollkaemper, “The Internationalized Rule of Law”, 1 Hague Journal on the Rule of
Law (2009), p. 74-78.
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within which rules are ascertained through formal procedure lives up
to the rule of law.1*6 Indeed, for law to be a substitute for unbridled
arbitrary power — especially in the context of investment protection- clear
law-ascertaining criteria are required.'*” This is not the case for customary
investment law. Customary investment law permits a high degree of
subjectivity in the identification of the applicable law,!*® thereby allowing
addressees of rules more easily to manipulate the rules.14?

¢) Impairing the Legitimacy of Adjudicatory Powers of Courts and
Tribunals

It is commonplace for States and other international actors not to be ready
to entrust international investment tribunals with express law-making
powers.150 Yet, the use of customary international law does precisely that.
Indeed, customary international law helps to perpetuate the illusion of
the strictly cognitivistic task of judges. It should therefore be no surprise to
note that States have grown more wary about the powers of international
investment tribunals. Indeed, more BITs and FTAs enshrine provisions
that retain the ultimate competence regarding interpretation for States, as
in the NAFTA regime. The same is true with the WTO (see article IX(2) of
the WTO Agreement.!>! And it is no coincidence that the US changed its
model BIT to make it more precise, for this can also be understood as a
way to restrict the leeway of judges.!? The foregoing shows why the return
to customary international law can be detrimental to the acceptance of
the public authority exercised by international investment tribunals.
In other words, it could usher in a retreat from the judicialization of

146 This point is irrespective of who is entitled to the rule of law. See the argument by
J. Waldron according to whom States are not entitled to the rule of law. J. Waldron, “Are
Sovereigns Entitled to the Benefit of the International Rule of Law?”, NYU Public Law and
Legal Theory Research Paper Series, 09-01 (2009), p. 2. See the reaction of Somek, see above
note 156, p. 5.

147 N. Onuf, “The Constitution of International Society”, 5 EJIL (1995), p. 1-19, esp. p. 13;
F. Schauer, “Formalism’, 97 Yale Law Journal (1998), p. 509; A. L. Paulus, “International Law
After Postmodernism’, 14 Leiden Journal of International Law (2001), p. 748; Cheng, see
above note 126, p. 206; Letkowitz, see above note 148, p. 195; See also the introductory
remarks of H. Charlesworth, “Human Rights and the Rule of Law After Conflict’, in The
Hart-Fuller Debate Fifty Years On, ed. P. Cane (Oxford: Hart, 2010), p. 44.

148 See generally ]J. Raz, “The Rule of Law and its Virtue’, in J. Raz (ed.), The Authority
of Law — Essays on Law and Morality (Oxford: Clarendon Press, 1979), p. 215-216.

149 In the same vein see Danilenko, see above note 150, p. 16-17. See also J. Hathaway,
see above note 147, p. 128-129.

150 Waldron, see above note 158.

151 On this issue see van Aaken, see above note 35, p. 22.

152 Tbid., p. 25.
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investment protection. In this context, it is thus not surprising that
some authors have tried to formalize the use of customary international
law and endow it with the trappings of some immanently rational judicial
process.’®® Whether such attempts have been sufficient is yet to be
evaluated.

d) Reinforcing the Perception of an Imperialistic Agenda Behind
Investment Law

Although this may not be generally perceived, the resort to customary
investment law — and especially to those allegedly customary standards
developed in the first half of the 20th century — can be associated with a
new — veiled — form of economic colonization. First, because it brings
about the generalization of standards developed by the lawyers, politi-
cians and economists of capital-exporting countries and their application
to capital-importing countries. Customary international law can thus
spawn an idea among developing States of a new capital-exporting States’
hegemony.!5* Second, customary international law may also be felt to be a
necessary legal framework for the market to function and freely allow the
flux of capital. In that sense, it could be seen by those that are at the left
end of the political spectrum as exclusively serving global market forces,
for the global market needs uniform standards.!>5 Albeit partly ill-founded
and surely overblown, these perceptions are inevitable consequences of
the return to customary investment law.

6. Alternative Routes for the Multilateralization and Uniformization
of the Investment Protection Regime?

As has been explained above,!56 the return to customary investment law
has proved particularly enticing for investment lawyers for its lacuna-
filling, interpretation-harmonizing, denunciation-annihilating and multi-
lateralizing effects and, above all, its ability to legitimize and formalize

153 See e.g. Paparinskis, see above note 102.

154 Congyan, see above note 71, p. 673.

155 This was an argument heard during the negotiations about the MAI, for instance
among NGOs. See e.g. L'Observatoire de la Mondialisation, “Lumiére sur '’AMI : le test de
Dracula’, LEsprit Frappeur (1998), p. 77

156 Cfr. supra 3.3.
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the de facto stare decisis and jurisprudence constante. Leaving aside
the solution which it allegedly offers to the denunciation of investment
protection treaties, it is argued here that the other benefits associated with
customary investment law could be well secured without necessarily
going down the road of customary law. The same outcome could be
achieved through simpler mechanisms.’®” Mention is made here of two of
them, in particular: the principle of systemic integration (6.1.) and the
doctrine of precedent (6.2.).

6.1. Article 31.3(c) and the Principle of Systemic Integration

The principles of interpretation of international treaties contained in the
Vienna Convention on the Law of Treaties provide for an interpretation of
treaties that takes into account “any relevant rules of international law
applicable in relations between the parties”!58 When the provision was
included in the Convention, it echoed the previous teaching of some
scholars'>” as well as the position of the Institut de droit international.'6°
It also furthered the somewhat redundant and circular definition of the
concept of treaty provided by the Convention.16! The principle of systemic
integration enshrined in the Vienna Convention is premised on the fiction
that, despite international lawmaking being fragmented and decentral-
ized, any new rule is made in the awareness of other existing rules. In that
sense, the principle of systemic integration presupposes the formal unity
of the legal system.!62 The principle of systemic integration prescribes that

157 In the same vein see Schill, see above note 3, p. 372-373.

158 Article 31(3)(c).

159 A. D. McNair, The Law of Treaties (Oxford: Clarendon Press, 1961), p. 466; See also
P. Verzijl, “Georges Pinson case’, (1927—-8) AD No. 292, cited by C. McLachlan, “The Principle
of Systemic Integration and Article 31(3)(c) of the Vienna Convention’, 54 International and
Comparative Law Quarterly (2005), p. 279.

160 Annuaire de U'Institut de droit international, 1956, 364—5. See also http://www.idi-iil
.org/.

161 Art. 2(1) (a).

162 See P. Sands, “Treaty, Custom and the Cross-Fertilization of International Law”, 1 Yale
Human Rights and Development Law Journal (1998), p. 95; see also Combacau et S. Sur, Droit
international public 5 Paris (Montchrestien, 2001), p. 175. On the unity of the legal system
see generally H. Kelsen, “Les rapports de systéme entre le droit interne et le droit interna-
tional public”, 14 Collected Courses (1926-IV), p. 264 (who argues that the unity of the system
rests on the same principle of validity on which all the constitutive elements of the system
rest). Comp. P.-M. Dupuy, “L'unité de l'ordre juridique international, Cours général de droit
international public”, 297 Collected Course (2002), p. 9—490.
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a treaty be interpreted by reference to its “normative environment’, which
includes all sources of international law. That means that when several
norms bear on a single issue they should, to the greatest extent possible,
be interpreted so as to give rise to a single set of compatible obligations.
Its application is undoubtedly delicate. It presupposes that the status of
the “normative environment” of the norm be clarified, and, in particular,
that the status rule to which it is referred be established. It is only after the
scope and the applicability of this other rule of international law are
defined that it can be taken into account in the interpretation of the rule
being interpreted.163

Whatever these difficulties,'64 it is argued here that the principle of
systemic integration enshrined in article 31.3(c) of the Vienna Convention
on the Law of Treaties already provides judges with a sweeping power to
harmonize without unnecessary and costly inroads into the murky theory
of customary investment law.165 It is less certain, however, that it allows
and justifies the common resort to precedents by international
investment.166

163 The difficulty in applying the principle of systemic integration has been magnified
by international judges themselves. It is particularly important to note that the use of that
principle made by the International Court of Justice has not helped to clarify what “taken
into account” really means. In what probably constitutes one of the most questionable
decisions of the International Court of Justice from the standpoint of legal logic, the prin-
ciple of systemic integration was expressly relied upon for the very first time in its decision
in the Ol Platform case. On that occasion, the Court resorted to article 31 (3) (c) to apply
general rules of international law, including rules pertaining to the use of force, to examine
whether the measures taken by the United States were necessary under the Treaty of
Navigation and Commerce on the basis of which the Court had jurisdiction. In that par-
ticular case, the principle of systemic integration allowed the Court to extend its jurisdic-
tion ratione materiae in order to judge the behaviour of the United States in the light of
rules for which the Court, strictly speaking, had no jurisdiction. See ICJ, Oil Platform, deci-
sion of 6 November 2003, IC] Reports, 2003, para. 78. The more reasonable use of article 31
(3) (c) in Djibouti v. France has done little to expunge this suspect use of that provision in
the Oil Platform case. See IC] Reports, 1999, para. 113—114

164 T have examined them in further details in J. d’Aspremont, “Systemic Integration of
International Law by Domestic Courts: Domestic Judges as Architects of the Consistency
of the International Legal Order’, in Unity or Fragmentation of International Law: The Role
of International and National Tribunals, ed. A. Nollkaemper and O. K. Fauchald (Oxford:
Hart, 2011).

165 van Aaken, see above note 35, p. 18.

166 Paparinskis, see above note 109, p. 12-15. See also Y. Radi, “Realizing Human Rights in
Investment Treaty Arbitration from the Inside: a Perspective from Within the International
Investment Law ‘Toolbox”, (on file with the author).
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6.2. The Normative Value of Precedents (Jurisprudence Constante)

It is uncontested both in the literature'¢” and the case law'68 that there is
no formal rule of stare decisis before international adjudicatory bodies,6°
especially when they belong to separate sub-systems as in international
investment law. The absence of stare decisis is all but inevitable. Indeed,
each tribunal is granted only the power to adjudicate within the closed
order created by the BIT concerned. The absence of stare decisis, in that
sense, simply is the consequence of the divide between the sub-legal
orders created by each BIT.

It is well known, however, that the formal absence of stare decisis in the
international investment protection system has not prevented the emer-
gence of a de facto stare decisis and jurisprudence constante in the practice
of international investment tribunals.1”? Indeed, an accretion of decisions
which refer to and rely on one another is witnessed in the case law, and the
practice of international investment tribunals shows a much generalized
use of jurisprudence constante and cross-references.!” Examples are
aplenty and very few tribunals have ventured to rule out the relevance of

167 See more particularly the chapter by Eric De Brabandere in this volume; see also the
remarks by A. K. Bjorklund, see above note 109, p. 265; for an overview see C. Schreuer and
M. Weiniger, “A Doctrine of Precedent?”, in The Oxford Handbook of International Investment
Law, ed. P. Muchlinski, F. Ortino and C. Schreuer (Oxford: Oxford University Press, 2008), p.
189 ff.

168 North American Free Trade Commission, US-Can-Mex, Art. 1136, 17 December 1992,
32 ILM 605 (1993). See also the famous rejection of stare decisis in AES Corp v. Argentina,
ICSID, Case No. ARB/o2/17, Decision on Jurisdiction, 26 April 2005, para. 30. See also
Chevron Corporations (USA) and Texaco Petroleum Company (USA) v. Ecuador, UNCITRAL
Arbitration, Partial Award on the Merits, 30 March 2010, para. 163; RosInvestCo UK Ltd. v
Federation of Russia, SCC V 079/2005, Award on Jurisdiction, November 2008, paras 49,
136-137; Wintershall Aktiengesellschaft v Argentina, ICSID Case no ARB/o4/14, Award,
December 8, 2008, paras 178-184, 194; LESI, S.p.A. and Astaldi, S.p.A. v. People’s Democratic
Republic of Algeria, ICSID Case No. ARB/o5/3, Decision on jurisdiction, 12 July 2006.

169 See also Article 53 (1) of the ICSID Convention: “The award shall be binding on the
parties” which is traditionally construed as a rejection of stare decisis.

170 On that question in general see M. Shahabuddeen, Precedent in the World Court
(Cambridge: Cambridge University Press, 1996).

171 See Schreuer: “In actual fact, tribunal in investment disputes, including ICSID tribu-
nals, rely on previous decisions of other tribunals whenever they can” (C. Shreuer, “Diversity
and Harmonization of Treaty Interpretation in Investment Arbitration’, 3 Transnational
Dispute Management (2006), p.14). See also M. Paparinskis who talks about “Implicit prem-
ise of the mutual normative relevance of all the arbitral pronouncement’, see above note
109, p. 4. See also Schill, see above note 3, Chapter VIL.C,; see also G. Kaufmann-Kholer,
“Arbitral Precedent: Dream, Necessity or Excuse’, 23 Arbitration international (2007), p. 368.
See also the remarks of Eric De Brabandere in his chapter in this volume.
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other tribunals’ decisions!”? which incrementally gained persuasive
authority through subsequent references by other tribunals. In particular,
the case law of investment tribunals is most often used by others for inter-
pretative purposes.!”3 It is true that the relevance of previous decisions by
other tribunals is often assumed but rarely demonstrated.!”* Likewise,
some tribunals follow the precedents set by others out of a sense of alleged
duty!” whilst other do so discretionarily.76 It is also noteworthy that this
cross-reliance between tribunals is not completely harmonious and is
subject to variations,'”? as is illustrated by the fluctuating endorsement
of the famous Maffezini jurisprudence and the inclusion of dispute settle-
ment mechanisms in the scope of the MFN clause.'”® However, notwith-
standing the varying and fluctuating motives behind this practice of
the tribunals’ inclination to cite one another,'”® the development of a

172 See e.g. SGS Société Générale de Surveillance v. Republic of the Philippines. ICSID Case
N° ARB/02/6, and ARB/04/08, Decision of the Tribunal on Objections to Jurisdiction,
January 29, 2004, at para. 97; see also the reservations expressed by Brigitte Stern in
Burlington Resources, Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, 2 June 2010,
para. 100.

173 See the comprehensive study of ICSID decisions by Ole Kristian Fauchald: Ole
Kristian Fauchald, “The Legal Reasoning of ICSID Tribunals — an Empirical Analysis’, 19
EJIL (2008), p. 335.

174 Paparinskis, see above note 109, p. 11.

175 Such a duty to follow precedents is sometimes espoused in the case law: Saipem
S.p.A. v Bangladesh, ICSID Case no ARB/os/o7, Decision on Jurisdiction and
Recommendation on Provisional Measures, March 21, 2007, para 67; Victor Pey Casado and
President Allende Foundation v Republic of Chile, ICSID Case no ARB/98/2, Award, May 8,
2008, para 119.

176 For traditional examples of jurisprudence constante short of any duty to follow prec-
edents see SGS Société Générale de Surveillance S.A. v Republic of the Philippines, ICSID
Cases no ARB/02/6 and ARB/04/08, Decision of the Tribunal on Objections to Jurisdiction,
January 29, 2004, para 97; AES Corporation v. Argentina, ICSID Case No. ARB/02/17, Decision
on jurisdiction of 13 July 2005, paras. 30-32; Liberian Eastern Timber Corporation (LETCO)v.
Republic of Liberia, ICSID Case No. ARB/83/2, Award of 31 March 1986; CMS Gas Transmission
Company v. Argentina, ICSID Case No. ARB/01/8, Decision on Jurisdiction, 17 July 2003,
para. 72.

177 See also the chapter by Eric De Brabandere in this volume.

178 See Chalamish, see above note 47, p. 329-334. For examples of tribunals following
the Maffezini principle see Siemens A.G. v. Argentine Republic, ICSID, No. ARB/-2/8,
Decision On Jurisdiction, 3 August 2003; Camuzzi International SA v. Argentine Republic,
ICSID, No. ARB/o3/7, 11 May 2005, Gas Natural SDG S.A. v. Argentine Republic, ICSID No.
ARB/03/10, 17 June 2005. For a rejection of this understanding of the scope of the MFN
clause see Salani Costruttori SpA v. Hashemite Kingdom of Jordan, ICSID, No. ARB 02/13, 29
November 2004; Plama Consortium Ltd v. Republic of Bulgaria, ICSID, No. ARB/03/24, 8
February 2005.

179 Tai-Heng Cheng, “Precedent and Control in Investment Treaty Arbitration’, 30
Fordham International Law Journal (2006), p. 356; Kaufmann-Kholer, see above note 183,
p. 368. See also the remarks of Eric De Brabandere in his chapter in this volume.
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Jjurisprudence constante in the case law of arbitral tribunal is undeniable
and constitutes a remarkable feature of the contemporary investment
protection regime.

This use of precedent by international investment tribunals has already
been the subject of wide-ranging empirical and systemic studies,'8? and it
would be of no avail to expound on it here. It suffices here to point out that
legal scholars have felt a need not to leave this practice unsystematized
and unregulated. This is why attempts to formalize and systematize this
tendency of investment arbitrators to refer to one another have been
undertaken by scholars.’8! Customary international law has been precisely
one of the conceptual tools to endow the jurisprudence constante with
some rationality and generate predictability. In that sense, customary
international law is seen as helping to shroud the practice of precedents in
a source-based rationality, thereby giving the impression of a minimized
choice in law-application and maximized predictability.52

The argument which I wish to make here is that resort to customary
international investment law is superfluous. I argue that the phenomenon
of cross-referencing between investment tribunals does not need to be
justified or explained by a detour to customary investment law.
Jurisprudence constante is a self-explanatory and self-sufficient phenome-
non. It does not need to be “authorized” or “validated” by any secondary
rule of the international investment system, and especially not by the the-
ory of the sources of investment law. This tendency of investment tribu-
nals to rely on one another is no different from the informal and factual
influence of international law on domestic law or regional law on interna-
tional law.!®3 The similarity with the cross-fertilization found between
separate regimes is not entirely surprising. Whatever the regime of which
a judge is an agent, there is a natural loyalty among judges who inevitably

180 For an empirical overview of the use of stare decisis in the case law of the ICSID
arbitral tribunal see Fauchald, see above note, 185, esp. p. 333 et seq. (arguing that there is
a tendency among ICSID tribunals to contribute to a homogenous development of the
methodology of international law). For another empirical study of precedents in invest-
ment arbitration see J.P. Commission, “Precedent in Investment Treaty Arbitration:
A Citation Analysis of a Developing Jurisprudence’, 24 Journal of International Arbitration
(2007), p. 129.

181 see e.g. Paparinskis, see above note 109; Bjorklund, see above note 109, p. 273 et s.

182 Customary international law is advocated as one of the ways to formalize jurispru-
dence constante by Paparinskis, see above note 109. p. 20-26 (talking about ‘the most
persuasive model for conceptualizing the developments [of jurisprudence constante].
See also Bjorklund, see above note 109, p. 278.

183 see d’Aspremont, see above note 176.
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rely on one another across the boundaries of the legal system in which
they are instituted. This judicial fraternity is the result of the constant and
abiding quest by judges for the preservation of the authority of their pro-
nouncements. It is a self-explanatory fact which is not in need of external
validation.

If one still feels the need to explain and validate the practice of
Jjurisprudence constante, the multilateral character of the investment
protection regime provides, in my view, a sufficient basis. In that sense,
I concur with Stephen Schill for whom such a jurisprudence constante can
be satisfactorily explained by the multilateralization of investment law.!84
If we understand international investment law as a system based on uni-
form standards and rationales — a feature certainly reinforced by virtues of
MEN clauses — the cross-referencing by tribunals is an inextricable factual
phenomenon which ought not to be clarified through the lens of custom-
ary international law.!85

In the light of the foregoing, I contend that the resort to customary
international law to explain and validate jurisprudence constante is first an
entirely vain endeavour. Besides being pointless, it is also, as was argued
above,!86 highly conceptually deficient and brings about severe distor-
tions of the theory of customary international law. And, last but not least,
constructions informed by customary international law come at a price in
terms of the normativity and authority of investment law as well as the
legitimacy of investment tribunals.

7. Concluding Remarks: Preserving the Authority and
Efficacy of the Investment Protection Regime
Short of Customary International Law

The judicialization of investment protection has been one of the greatest
achievements of the investment protection regime in recent decades.
That success, however, remains contingent on several societal parameters.
In particular, the current system’s success and viability are deeply depen-
dent on the preservation of the considerable powers conferred upon
investment tribunals, which are themselves dependent on their ability to

184 Schill, see above note 3, p. 26; For a criticism of this position see Paparinskis, see
above note 109, p. 26—27.

185 Schill, see above note 3, p. 372

186 Cfr supra 5.
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preserve their authority. The preservation of the authority of arbitral
tribunals is what makes the question of the theory of the sources of invest-
ment law so cardinal. In other words, the crux of the theory of the sources
of investment law is precisely the preservation of the legitimacy of the
cross-referencing practice of investment tribunals.!87 Theories of sources
are necessarily conducive to ensuring the legitimacy and authority of
judicial decisions.

It is against this backdrop that this chapter has challenged the idea that
customary international law constitutes the adequate route when it comes
to ensuring the validity and legitimacy of jurisprudence constante as well
as the harmonization of investment law. Preserving the authority of
the judge — and hence the authority of the entire investment protection
architecture — is better assured by virtue of multilateralization through
BITs than on the basis of illusive and judge-made customary standards of
protection.

This — somewhat provocative — finding is surely not arrived at without
shedding some light on another irony permeating the whole theory of
customary law. Indeed, it does not seem unreasonable to claim that the
general theory of customary international law necessarily calls for the
existence of a judicial mechanism able to ascertain rules of a customary
character.’88 Short of such judicial machinery, customary international
law is bound to remain a galactic creation deprived of authority and beset
by indeterminacy. At the same time, as this chapter has shown in the par-
ticular context of investment protection, customary international law has
the potential to undermine the authority of those judicial authorities
effectively applying it. In that sense, customary international law, when
being part of the applicable law of judicial bodies, corrupts the very
institution which it needs to rely on to constitute a viable source of law.
This theoretical irony surely contributes to unearthing further the — well-
known and often-discussed — inconsistencies of the theory of customary
international law. These few concluding remarks surely are not the place
to engage with such uncontested flaws. Yet, nowhere are they more glaring
than in the theory of the sources of investment law.

187 Bjorklund, see above note 109, p. 274; Paparinskis, see above note 109, p. 31.
188 This is one of the argument I made in d’Aspremont, see above note 70, especially
chapter 7.
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Introduction

Current international investment law is rooted in the international
minimum standard, a principle of traditional international law.! Among
the standard rights of aliens that were recognized are, inter alia: the right
to receive due process, the right to be free from denial of justice and abu-
sive treatment by public authorities, and the right to the enjoyment of
property unless taken for a public purpose. In 1926, the General Claims
Commission explained in Neer v United Mexican States when treatment of
an alien would be substandard: “an outrage, to bad faith, to wilful neglect
of duty, or to an insufficiency of government action so far short of interna-
tional standards that every reasonable and impartial man would readily
recognize its insufficiency”? Increasing international investment flows

1 According to Emmerich De Vattel the obligation of states to protect the right of aliens
was a natural right (The Law of Nations, or Principles of the Law of Nature Applied to the
Conduct and Affairs of Nations and Sovereigns, 5th Edition) E. (1839), Book II (Of A Nation
Considered in Her Relation to Other States), Chapter VIII (Rules Respecting Foreigners).

2 United States (L.F. Neer) v. United Mexican States, Award rendered on 15 October 1927,
21 AJIL (1927), p. 555
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during the first half of the 20th century stirred similar claims for the treat-
ment of international investors. While challenged in a number of develop-
ing States by the adoption of the national treatment standard, the
international minimum standard and its offspring — ‘fair and equitable
treatment’ and ‘full protection and security’ — have currently been
accepted in numerous Bilateral Investment Treaties (BITs). Against this
backdrop the protection of investors as the primary incentive for promot-
ing foreign investments can be explained. Accordingly, the Indian model
BIT® stipulates in its preamble that the ‘encouragement and reciprocal
protection under international agreement of such investment will be con-
ducive to the stimulation of individual business initiative and will increase
prosperity in both States’ The German model states that ‘the encourage-
ment and contractual protection of such investments are apt to stimulate
private business initiative and to increase the prosperity of both nations’,
and the US model recognizes that ‘agreement on the treatment to be
accorded such investment will stimulate the flow of private capital and
the economic development of the Parties’ BITs may generally be summa-
rized as instruments that attempt to promote prosperity and economic
development through the protection of investors and investments.
Considering that the objective of BITs is the promotion of investment
flows between parties to the treaty, the question is whether the current
legal approach is adequate. This chapter argues that the system of BITs
falls short on a number of accounts. Firstly, traditional BITs are an anach-
ronism in a globalized environment where trade and investment are
closely intertwined. Bilateral or regional trade and investment treaties
respond more adequately to what is needed to attract investments by also
opening trade channels for the investor. Secondly, the overwhelming
majority* of BITs do not offer market access or national treatment provi-
sions in the pre-establishment phase,> whereas research suggests that

8 Model BITs are available at http://italaw.com/investmenttreaties.htm (last accessed
13 December 2011).

4 With some notable exceptions by which the right of establishment is already stipu-
lated in the BIT. See e.g. Art. 3 of the US model BIT: “Each Party shall accord to investors of
the other Party treatment no less favorable than that it accords, in like circumstances, to its
own investors with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments in its territory.” The
Canadian model BIT has identical wording.

5 And thus restricts admission rights subject to domestic law. See Art. 2 of the French
Model: “Each Contracting Party shall promote and admit on its territory and in its mari-
time area, in accordance with its legislation and with the provisions of this Agreement,
investments made by nationals or companies of the other Contracting Party”.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

PREFERENTIAL TRADE AND INVESTMENT TREATIES 51

liberal admission and establishment rules highly contribute to FDI6
Thirdly, on the legal front, BITs are highly problematic as they are a source
of unjustifiable discriminatory treatment of service providers that invest
in a foreign country. There are compelling claims that BITs providing for
different levels of protection for service suppliers, violate the most-
favoured-nation (MFN) principle of the General Agreement on Trade in
Services (GATS).

Trade and Investment Complementarity

International trade and investment liberalization are complementary
activities in the sense that both activities are mutually reinforcing rather
than competing.” Foreign investors consume and produce goods and ser-
vices and, generally, a liberalized trading system opening up markets will
contribute to a positive investment climate. For foreign investors, a liberal-
ized trading environment is important as manufacturers of industrial
goods operate differently compared with a few decades ago. Goods are no
longer manufactured from the ground in a single production facility.
Instead, investors manufacturing complex industrial goods have moved
from vertical to horizontal supply chains. Horizontal supply chains refer
to manufacturing where parts of end-products are imported and assem-
bled in the host country.® Suppliers may be foreign branches of the inves-
tor or contracted foreign suppliers. Accordingly, a car manufacturer
depends on supplies from different jurisdictions: gear boxes, dashboard
layouts, navigation equipment and other parts are produced by different
specialized manufacturers that may be located outside the host country.®
Another example is the Apple iPhone that is designed in the US and put

6 Axel Berger, Matthias Busse, Peter Nunnenkamp and Martin Roy, “Do Trade and
Investment Agreements Lead to More FDI? Accounting for Key Provisions Inside the Black
Box”, Kiel Working Paper No. 1647 September 2010.

7 See e.g. James R. Markusen, “Trade versus Investment Liberalization”, NBER Working
Paper No. 6231, October 1997.

8 Sandor Boyson, Lisa H. Harrington, Thomas M. Corsi, In Real Time: Managing the New
Supply Chain (Praeger Publishers, 2004). This process may also be called offshoring, mean-
ing shifting manufacturing or services abroad. See OECD, “Offshoring and employment’,
Chapter 1, Defining Offshoring, 2007.

9 John Sutton, “The Auto-component Supply Chain in China and India -A Benchmarking
Study”, London School of Economics and Political Science, 2004. http://sticerd.Ise.ac.uk/dps/
ei/eiz4.pdf (11May 2011) London School of Economics and Political Science. Sutton explains
how cross-border supplies chains have developed in the 1990s in the car industry. Other
examples concern computer and laptops. Components (motherboard, processor, memory,
hard disk, casing etc.) are produced by manufactures located in different countries. For the
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together by Foxconn, a Taiwanese company with production facilities in
Chengdu, China. For the assembly line components are imported from
South Korea, Italy, Japan and the United States. The final product will then
be sold on the world markets. For investors, liberalized trade flows to and
from the host country are therefore fundamental for a decision to invest.
Liberalized markets offer the opportunity to reap the benefits of scale
economies. Investing in a country that is a member of the World Trade
Organisation (WTO) or has joined a regional trade agreement would pro-
vide this opportunity.'°

The relationship may not always be complementary. There is a com-
petitive correlation between trade and investment when high tariff walls
need to be circumvented by investments. A State maintaining steep import
charges may therefore be ‘rewarded’ by FDI if it fails to liberalize trade in
particular areas. This ‘reward’ may be detrimental to neighbouring coun-
tries that have opened their market in the spirit of trade liberalization. In
April 2011 Foxconn considered investments in Brazil in order to bypass
protectionist tariffs. Foxconn negotiated an agreement with the Brazilian
authorities early in 2011 as “Brazil has one of the steepest import-tariff
regimes in South America”!! Another example is the effort to circumvent
trade protectionism through anti-dumping duties by setting up assembly
lines in the State threatening to impose such duties.!?

Despite the economic nexus between trade and investment, a coherent
structure of trade and investment arrangements is non-existent in the
domain of international economic law.!® The limited connectivity is a far
cry from the integrated system of trade and investment which was intro-
duced in the stillborn International Trade Organisation (ITO).1* The ITO
addressed the desire to liberalize both trade and investment flows; its

expansion of size see the index of outsourcing published by TPI, an Information Services
Group company advising companies on sourcing strategies. http://www.tpi.net/. The trend
in outsourcing appears to be shifting according to the Economist, “The Trouble with
Outsourcing”, 30 July 2011, p. 58.

10 WTO, “Trade and Foreign Direct Investment”, 9 October 1996.

11 http://www.reuters.com/article/2011/04/12/brazil-foxconn-idUSL3E7FC2IR20110412
?pageNumber=1.

12 “China Bends to U.S. Complaint on Solar Panels but Plans Retaliation”. The New York
Times, 21 November =201 At http://www.nytimes.com/2011/11/22/business/global/
china-bends-to-us-complaint-on-solar-panels-but-also-plans-retaliation.html.

13 Stefan D Amarsinha and Julian Kokott, “Multilateral Investment Rules Revisited”, in
The Oxford Handbook of International Investment Law, ed. Peter Muchlinski, Federico
Ortino, and Christoph Schreuer (Oxford: Oxford University Press, 2008), p. 120.

14 The Havana Charter of 1947 appears at http://www.wto.org/english/docs_e/legal e/
havana_e.pdf.
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purposes stipulated the promotion of national and international action to
increase “the production, consumption and exchange of goods, and thus
to contribute to a balanced and expanding world economy” and to
“encourage the international flow of capital for productive investment.”
Art. 12 of the Havana Charters called on member States “to provide
reasonable opportunities for investments acceptable to them and ade-
quate security for existing and future investments, and to give due regard
to the desirability of avoiding discrimination as between foreign invest-
ments“. Thereby, the ITO addressed market access, protection and non-
discrimination. The interplay between trade and investment as envisaged
in the ITO finds no like in the current system.

Since the creation of the GATT, the relationship between trade and
investment has been recognized. As explained by the World Trade Organ-
isation in a Press Release just after its establishment, considering the rela-
tionship between trade and investment, “Foreign Direct Investment can
be a source not just of capital, but also of new technology and other intan-
gibles such as organisational and managerial skills, and marketing net-
works. It can also boost trade, economic growth and employment in host
countries by providing a stimulus to the production of locally produced
inputs, as well as to competition, innovation, savings and capital forma-
tion. Furthermore, FDI gives the investor a stake in the future economic
development of the host country. In short, it is a key element for promot-
ing growth and progress in developing countries”!® In this vein the WTO
made some attempts to incorporate investment regulation into its legal
framework at the Fourth Ministerial Meeting in Doha in 2001, recognizing
“the case for a multilateral framework to secure transparent, stable and
predictable conditions for long-term cross-border investment, particu-
larly foreign direct investment, that will contribute to the expansion of
trade, and the need for enhanced technical assistance and capacity build-
ing in this area” However, after the confrontational meeting at Cancun
between developed and developing countries, this plan was taken off the
agenda. Weiss identifies a number of reasons.!¢ Firstly, developing coun-
tries argued that the implementation of WTO agreements already placed
a considerable burden on them and negotiating a multilateral investment

15 WTO Press Release (PRESS/57), “Trade and foreign direct investment” (1996). http://
www.wto.org/english/news_e/presg6_e/pros7_e.htm.

16 Friedl Weiss, “Trade and Investment’, in The Oxford Handbook of International
Investment Law, ed. Peter Muchlinski, Federico Ortino and Christoph Schreuer (Oxford:
Oxford University Press, 2006), p.184-192.
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agreement would not be appropriate under these conditions. Secondly, a
number of key developing countries argued that investment policies must
continue to be national policies and it would be undesirable to bring this
policy under the WTO umbrella. Moreover, there was no necessity to
replace the BITs framework by a WTO arrangement. Thirdly, investment
law should be considered from a developmental perspective, and therefor
UNCTAD would be a more appropriate forum for negotiations. Fourthly,
there was a fear from developing countries that a WTO framework would
interfere with the already imposed domestic policies on the admission of
investments. A one-size-fits-all approach would be incompatible with this
a la carte approach. Finally, developing countries, while recognizing the
need to attract investments, felt a strong desire to restrict foreign direct
investments (FDI) in order to protect their own industries.

The feelings against a WTO investment regime also appear to reflect the
general discontent of developing countries with the WTO framework.
These members, fearing loss of control over negotiations, may have con-
sidered that the final result would be a take-it-or leave-it dictate, keeping
in mind the disillusionment of many developing countries after the
Uruguay Round.!” Another practical problem of the WTO in this context is
the principle of the single undertaking.'® Any new controversial agenda
item of a WTO trade round would further jeopardize the chances of a suc-
cessful conclusion and should therefore be carefully considered. It is
highly unlikely that in the near future the WTO will resume its activities
on establishing a global framework for the promotion and protection of
investments.

Market Access under GATS, Protection under BITs

Some WTO provisions touch upon investment issues and are merely
peripheral to trade regulations. The Agreement on Trade Related
Investment Measures (TRIMS) provides that no WTO member shall apply
investment measures that are incompatible with Arts III (national treat-
ment) and XI (prohibition of quantitative restrictions) of the GATT. To this

17 For a number of reasons according to The Guardian. http://www.guardian.co.uk/
global-development/poverty-matters/2011/nov/14/wto-fails-developing-countries.

18 The single undertaking requires WTO members to accept or reject the outcome of
multiple negotiations in a single package, rather than select among them. For a critical
review and alternative solutions see Craig Van Grasstek and Pierre Sauvé, “The Consistency
of WTO Rules: Can the Single Undertaking be Squared, with Variable Geometry?”, Journal
of International Economic Law 9(4) (2006), p. 837—864.
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end TRIMS appends an illustrative list of measures that are deemed to be
incompatible with these provisions. Other agreements touching upon
investment issues are the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS), The Agreement on Government
Procurement (GPA) and the Agreement on Subsidies and Countervailing
Measures (ASCM).19

A more significant agreement concerning investments is GATS which
creates rules on market access for services and “for all practical purposes
constitutes a multilateral agreement on investment”,2° albeit with limita-
tions. Art. XVI(1) of GATS stipulates that “[e]ach Member shall accord ser-
vices and service suppliers of any other Member treatment no less
favourable than that provided for under the terms, limitations and condi-
tions agreed and specified in its Schedule”. A GATS schedule is based on a
‘positive list’ that indicates which market sectors are open for services and
suppliers. The schedules refine the methods by which services can be pro-
duced or consumed by the introduction of various ‘Modes. Mode 3 pro-
vides the gateway for investment in services, whereby parties commit to
offer market access (In GATS terminology: ‘commercial presence in the
territory of any other Member’) to service suppliers provided that mem-
bers have accepted this as is shown in their schedules.

Virtually all activities by a foreign service supplier that is offered market
access under GATS are deemed to be covered by rules of international
investment protection as well. However, not all foreign investors may be
considered foreign service suppliers. Activities of a foreign investor that
are strictly confined to the manufacturing of goods are beyond the GATS
purview, provided the investor is not in maintenance and repair of
equipment, distribution, sales or other forms of providing services.?!
An example will illustrate the nexus between GATS and BITs: according
to the GATS schedules of China, a Dutch service supplier may in China
be engaged in environmental services, such as sewage services or
solid waste disposal services, in a joint venture with a Chinese company.2?

19 For an overview of relevant WTO understanding and agreements see Weiss, see above
note 16, p.192—206. Also Micheal Gestrin and Alan Rugman, “Rules for Foreign Direct
Investment at the WTO: Building on Regional Trade Agreements’, in The World Trade
Organisation Legal, Economic and Political Analysis, ed. Appleton, A.E., Plummer, M.G.
(Springer, 2005) p. 314-323.

20 Mitsuo Matsushita, Thomas J. Schoenbaum, and Petros C. Mavroidis, The World
Trade Organisation Law, Practice, and Policy (Oxford: Oxford University Press, 2002), p. 531.

21 The WTO publishes a ‘Services Sectoral Classification List’ on its Services Database
Website. http://tsdb.wto.org/default.aspx.

22 Both The Netherlands and China are WTO members.
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The relevant schedule?? allows the Dutch supplier to bring in manage-
ment, capital, patents and other economic assets. At the same time, the
investment made by the Dutch service supplier is protected under the BIT
that China has concluded with the Netherlands. The BIT defines as an
investment “every kind of asset invested by investors of one Contracting
Party in the territory of the other Contracting Party, and in particularly,
though not exclusively, includes: ... shares, debentures, stock and any
other kind of participation in companies; ... intellectual property rights, in
particularly copyrights, patents, trade-marks, trade-names, technological
process, know-how and goodwill”. The BIT also stipulates that investors
would enjoy fair and equitable treatment and be protected against “any
unreasonable or discriminatory measures against the management, main-
tenance, use, enjoyment and disposal of the investments by the investors”.
Accordingly, the Chinese GATS Schedule and the BIT create a dual arrange-
ment for investors: market access under GATS and protection under the
BIT. Clearly, this arrangement is attractive for a Dutch investor but would
be discriminatory for similar investors domiciled in a State that is a mem-
ber of the WTO but has not concluded a BIT with China.

The Problem with BITs

While BITs offer flexibility and an a la carte approach in treaty negotia-
tions, there are considerable drawbacks as BITs are a source of discrimina-
tory treatment. Firstly, foreign investors may enjoy varying degrees of
protection depending on the presence of a BIT with the home State.
Each BIT provides a distinctive set of protective clauses and avenues for
legal recourse. Some investors may even forsake any form of protection
under BITs, as their home State has not concluded an agreement with
the host State. The ensuing discriminatory treatment of foreign investors
may amount to unjustifiable discrimination or a governmental barrier
to competition, and thereby a restriction on the freedom to compete.24

28 The sectors include “ENVIRONMENTAL SERVICES (excluding environmental quality
monitoring and pollution source inspection) A. Sewage Services (CPC g401) B. Solid Waste
Disposal Services (CPC 9402) C. Cleaning Services of Exhaust Gases (CPC 9404) D. Noise
Abatement Services (CPC 9405) E. Nature and Landscape Protection Services (CPC 9406)
F. Other Environmental Protection Services (CPC 9409) G. Sanitation Services (CPC 9403)".
The commercial presence (mode 3) allows that “Foreign services suppliers engaged in envi-
ronmental services are permitted to provide services only in the form of joint ventures,
with foreign majority ownership permitted”.

24 Distortion of competition may arise not only from the behaviour of commercial par-
ties, but also by the behaviour of states. On the complementarity of trade, investment and

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

PREFERENTIAL TRADE AND INVESTMENT TREATIES 57

Discriminatory treatment of foreign investors may in itself constitute
violation of the fair and equitable treatment standards?® under customary
international law.26 The situation may become even more complex
when the position of domestic investors is considered: how will they be
treated in comparison with foreign investors that may be protected by a
BIT, or foreign investors which are not protected by a BIT? Lesser pro-
tected investors may suffer from a disadvantageous position in a competi-
tive environment.

Discriminatory treatment of foreign investors that rely on protection
under a BIT is prima facie ironed out by the MFN clause that is common in
BITs. This holds true when the MFN clause is formulated broadly or gener-
ally, and does not explicitly restrict the applicability of MFN treatment to
specific provisions of the BIT. The MFN clause would allow an investor in
a dispute with the host State to invoke clauses of another BIT, concluded
by the same State, in order to obtain more favourable substantive treat-
ment. As a general rule, therefore, all investors protected by a BIT that
holds an MFN clause enjoy non-discriminatory protection offered by the
most generous protective clauses in any BIT concluded by the host State.
To some extend MFN clauses have indeed given investors more favourable
substantive treatment, but when it comes to applying MFN treatment in
jurisdictional issues, and in particular the scope of the subject matter in
arbitral clauses, equal treatment claims appear to be less successful. The
deficient functioning of the MFN clause in jurisdictional matters cannot

competition see Bartok, C. and S. Miroudot (2008), “The Interaction amongst Trade,
Investment and Competition Policies”, OECD Trade Policy Working Papers, No. 60, OECD
Publishing. http://dx.doi.org/10.1787/241467172568.

25 There may be different understandings of the scope of fair and equitable treatment.
According to UNCTAD, “[f]rom the perspective of the investor, the fair and equitable com-
ponent provides a fixed reference point, a definite standard that will not vary according to
external considerations, because its content turns on what is fair and reasonable in the
circumstances. The fair and equitable standard will also prevent discrimination against
the beneficiary of the standard, where discrimination would amount to unfairness or ineq-
uity in the circumstances. Simultaneously, national and MFN treatment, as contingent
standards, protect each beneficiary of these standards by ensuring equality or non-
discrimination for that beneficiary vis-a-vis other investments.” See also UNCTAD (ed.),
“Fair and Equitable Treatment”, UNCTAD Series on Issues in International Investment
Agreements, 1999, p.16; and Ioana Tudor, The Fair and Equitable Standard in the International
Law of Foreign Investment (Oxford: Oxford University Press, 2008), p. 83-84.

26 However, it seems unlikely that the fair and equitable treatment standard as applied
in BITs is part of customary international law. For an overview of opinions see Marcela
Klein Bronfman, “Fair and equitable treatment standard in International investment law”,
Max Planck Yearbook of United Nations Law, Volume 10, 2006, p. 609—680. See also OECD
Working Papers on International Investment, Number 2004/3. See also the contribution by
Jean d’Aspremont to this volume.
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be easily disregarded, as review by international tribunals of administra-
tive behaviour towards investors constitutes a core element of BITs. Julie
Maupin has explored jurisdictional clauses in a selected number of BITs
and the rate of success when claimants invoke MFN treatment in order to
expand the span of subject matter to be considered by international tribu-
nals.?” For example, in BIT A the subject matter before tribunals was
restricted to the amount or method of compensation in cases of expro-
priation, whereas in BIT B, concluded by the same host State, the subject
matter would also allow for review of fair and equitable treatment and full
protection and security. Maupin finds that in seven out of eight awards the
tribunals have rejected MFN application so as to allow for expansion of
subject matter, but she also underscores that within tribunals there is no
consensus on this approach. Scholars also strongly disagree on the reach
of MFN clauses in jurisdictional matters.2® In conclusion, therefore, MFN
may offer non-discriminatory treatment of foreign investors, but consider-
able limitations exist. Generally, the MFN clause will only operate to the
extend that BITs are compatible; MFN cannot lead to the creation of new
substantial rights enforceable before international tribunals or ‘regime
change’.2® Moreover, domestic investors and foreign investors not pro-
tected by BITs may face outright discriminatory treatment and do not
have access to an international tribunal unless some other avenue for
access to an international tribunal is accepted by the host State.

The EU may be considered as an example where discriminatory treat-
ment of foreign investors has been addressed after the conclusion of the
Lisbon Treaty. Art. 207 makes FDI part of the common commercial policy,
based on uniform principles. The legal protection of foreign and domestic
investors is likely to become subject to such principles. This may incite the
EU to impose obligations upon its members aimed at removing actual as
well as potential distortions of competition for foreign and domestic
investors. Accordingly, to the extent that BITs of EU members appreciably

27 Julie A. Maupin, “MFN-based Jurisdiction in Investor-State Arbitration: is there any
Hope for a Consistent Approach?”, 14 Journal of International Economic Law No. 1 (2011),
p- 157-190.

28 For opposing views of two scholars see Zachary Douglas, “The MFN Clause in
Investment Arbitration: Treaty Interpretation Off the Rails”, 2(1) Journal of International
Dispute Settlement (2o11), p. 97-113, Stephan W. Schill, “Allocating Adjudicatory Authority:
Most-Favoured-Nation Clauses as a Basis of Jurisdiction—A Reply to Zachary Douglas”, 2(1)
Journal of International Dispute Settlement (2011), p. 353—371

29 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law
(Oxford: Oxford University Press, 2008), p. 191.
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distort competition3? within the EU, measures may be taken to iron out
such distortions.3!

Secondly, GATS, as argued above, sets rules for services and foreign ser-
vices suppliers, and de facto for investors. The differential treatment of
investors incited by BITs may in light of the GATS be considered a prohib-
ited discriminatory treatment. Art. IT of GATS reads:

“With respect to any measure covered by this Agreement, each Member
shall accord immediately and unconditionally to services and service suppli-
ers of any other Member treatment no less favourable than that it accords to
like services and service suppliers of any other country.”

The language clearly defines a wide range of measures — ‘any measure’ —
that may be covered under this provision.32 Article I:3 states that measures
by Members will include ‘any measure taken by central, regional or local
governments and authorities, as well as non-governmental bodies in the
exercise of powers delegated [by those governments and authorities].
Article XXVIII (a) defines ‘measure’ as ‘any measure by a Member, whether
in the form of a law, regulation, rule, procedure, decision, administra-
tive action, or any other form. In addition, ‘the obligation imposed by
Article II is unqualified. The ordinary meaning of this provision does not
exclude de facto discrimination.3 It will therefore be hard to deny that
the conclusion of a BIT, which must be approved by statutory law in most
States, constitutes a ‘measure’. Ortino concludes, after applying the three
tier test3* of Art. II, that BITs may represent a breach of the MFN clause in
the GATS, as service suppliers established in WTO members that have not

30 The concepts of ‘appreciable’ and ‘actual as well as potential’ distorsions were devel-
oped in two judgments by the Court of Justice of the European Union. Judgment of the
Court of 5 October 2000. Federal Republic of Germany v European Parliament and Council
of the European Union. Directive 98/43/EC — Advertising and sponsorship of tobacco
products — Legal basis — Article 100a of the EC Treaty (now, after amendment, Article 95
EC) Case C-376/98. Judgment of the Court of 11 June 1991. — Commission of the European
Communities v Council of the European Communities. — Directive on waste from the
titanium dioxide industry — Legal basis. — Case C-300/89.

81 Catherine Barnhard, The Substantive Law of the EU, The Four Freedoms (Oxford:
Oxford University Press, 2010) p. 610.

32 The Panel on EC—Bananas III defined the scope of application of the GATS gener-
ously: “no measures are excluded a priori from the scope of the GATS as defined by its
provisions. The scope of the GATS encompasses any measure of a Member to the extent it
affects the supply of a service regardless of whether such measure directly governs the sup-
ply of a service or whether it regulates other matters but nevertheless affects trade in
services.”

33 Appellate Body Report on EC—Bananas III, paras. 231—234.

34 Analysing what is a ‘measure’, what is a ‘like service’ and what is less favourable treat-
ment'? Federico Ortino, ‘The principle of non-discrimination and its exceptions in GATS:
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concluded a BIT are discriminated against. In addition, Art. VI (2) of GATS
is relevant.

“Each Member shall maintain or institute as soon as practicable judicial,
arbitral or administrative tribunals or procedures which provide, at the
request of an affected service supplier, for the prompt review of, and where
justified, appropriate remedies for, administrative decisions affecting trade
in services ...”

The creation of an arbitral tribunal and procedures for the purpose of
review of administrative decisions must be considered to be ‘measure’
under Article II. Discriminatory access to a tribunal such as ICSID tribu-
nals (depending on the existence of a BIT) constitutes a conflict with
Art. VI (2). A caveat on the applicability of Art. VI (2) is that its subtitle
refers to ‘Domestic Regulation’, thereby prima facie excluding interna-
tional tribunals such as tribunals established under the ICSID Convention.
However, BIT clauses may be incorporated or implemented in domestic
law. Indeed, BITs must operate on the domestic level in order to provide
legal protection to investors and investments.

It is only with reluctance that a sweeping conclusion on the incompat-
ibility of more than 2800 BITs with GATS MFN obligations can be accepted.
The question whether States have ever anticipated or perceived a poten-
tial conflict between BITs and the MFN clause, or why they have not both-
ered to prevent conflicts, remains unanswered.

Finally, litigation between host countries and investors may easily lead
to inconsistent jurisprudence.3® The reference to ICSID tribunals com-
posed by arbitrators which may hold divergent views on fundamental con-
cepts®® may create uncertainty and increase litigation costs. Although
undesirable, such divergence may be justifiable when based on distinctive
BITs. Each BIT may have unique wording, context and may be interpreted
in conjunction with additional documents.3” An investor may decide to
take a ‘long shot’ even if previous awards on similar cases would offer little
justification for a lengthy and costly procedure. Schill finds that the variety
of sources and different contexts of even identical BIT clauses may easily

Selected legal issues, available at http://papers.ssrn.com/sol3/papers.cfm?abstract
_id=979481 2006, 20—25.

35 See also the contribution by Eric De Brabandere to this volume.

36 For a conspicuous example see Micheal Waibel, “Two Worlds of Necessity in ICSID
Arbitration: CMS and LG&E", 20 Leiden Journal of International Law (2007) p. 637-648.

87 As explained in Art. 31 of the Vienna Convention on the Law of Treaties.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=9794812006,20%E2%80%9325
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=9794812006,20%E2%80%9325

EBSCChost -

PREFERENTIAL TRADE AND INVESTMENT TREATIES 61

lead to incoherent decisions of ad hoc tribunals, making investment arbi-
tration an adventurous exercise.38

Shifting from BITS to PTIAS — Intra Market Arrangements

The number of BITs has grown to 2,807 in 2010 with the potential of an
increase up to 18,528 BITs, if each of the 193 States3® were to conclude a
BIT. Simultaneously, there has been a substantial increase in Preferential
Trade Agreements (PTAs). 505 PTAs, counting goods and services notifica-
tions separately, have been notified to the GATT/WTO.4° Of these, 367
PTAs were notified under Article XXIV of the GATT 1947 or GATT 1994; 36
under the Enabling Clause; and 102 under Article V of the GATS. At that
same date, 313 agreements were in force. Of this list 77 PTAs have been
recorded as including investment protection and market access clauses;
these may be called Preferential Trade and Investment Treaties (PTIAs).
The list is likely not to be complete as it excludes unnotified investment
protocols that were concluded subsequently to trade agreements. Contrary
to the BITs the PTIAs may be multilateral, although most PTIAs are
bilateral.

PTIAs may appear under different names to underline a special rela-
tionship: Regional Trade Agreements, Economic Partnership Agreements,
Trade Promotion Agreements, Free Trade Agreements, Economic Unions,
Custom Unions or Common Markets. Treaties may reflect variable levels
of trade liberalization: agreements may address market access for goods
only, and not for services. Other agreements may open up markets for
both goods and services. The most advanced treaties take a thoroughly
integrated approach towards both trade in goods and services and invest-
ment; for most of these economic activities market access for both trade
and investment is offered. Accordingly, investment clauses in PTIAs may
go beyond the arrangements in traditional BITs. Both include investment
protection clauses, but PTIAs may also contain right of admission and
establishment clauses.

38 Schill, see above note 28, p. 285-287.

39 Number of states according to UN data. http://www.un.org/en/members. The calcu-
lation would be: State 1 conclude 192 BITs, State 2 concludes 191 Bits and so forth.

40 The database can be accessed at http://rtais.wto.org/UI/PublicMaintainRTAHome
.aspx.
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Five multilateral PTIAs can be identified as having considerable GDP
coverage:*!’ NAFTA (The North American Free Trade Agreement),
MERCOSUR (Mercado Comun del Cono Sur — Southern Cone Common
Market), EU (European Union), ASEAN (Association of South-East Asian
Nations) and SADC (Southern African Development Community). These
PTIAs all include clauses on investment liberalization and protection
applicable between members. In addition, energy specific investments
are liberalized and protected under the Energy Charter Treaty.*> However,
the ECT falls somewhat outside the traditional PTIA system, as it is
limited to one type of investment and concerns only trade and investment
liberalization of energy. The most developed provisions on investment lib-
eralization can be found in NAFTA and the EU; ASEAN and MERCOSUR
are making progress towards liberalization, albeit with mixed results.
These agreements offer market access, pre-establishment rights and rules
on investment protection. NAFTA, in its Chapter 11, provides for national
treatment for both investors and investments by stipulating “treatment
no less favourable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion, man-
agement, conduct, operation, and sale or other disposition of invest-
ments.”*3 The EU contemplates primary and secondary establishment
rights for companies: the right to set and manage new undertakings
and the right to set up agencies, branches or subsidiaries of any Member
State established in the territory of any Member State.** The ASEAN con-
cluded in 2009 the ASEAN Comprehensive Investment Agreement which
offers national treatment in market access similar to that of NAFTA.45

41 All G-20 countries, being the systemically important industrialized and developing
economies and representing almost 90% of the world’s GDP, take part in these five RTIAs
or are closely connected with these multilateral RTIAs through bilateral RTIAs, with the
notable exceptions of Russia and Saudi Arabia. For information on the G-20 including
information on size see The G-20 Information Centre of the University of Toronto, at http://
www.g20.utoronto.ca.

42 See in this respect, the contribution by Matthew Happold to this volume.

43 Article n102: National Treatment: 1. Each Party shall accord to investors of another
Party treatment no less favorable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion, management, con-
duct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment no less
favorable than that it accords, in like circumstances, to investments of its own investors
with respect to the establishment, acquisition, expansion, management, conduct, opera-
tion, and sale or other disposition of investments.

44 Art. 49 TFEU.

45 The agreement is the result of a consolidation and revision of two ASEAN Investment
Agreements: the 1987 ASEAN Agreement for the Promotion and Protection of Investments
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MERCOSUR concluded the Colonia Protocol for the Promotion and
Reciprocal Protection of Investments in 1994, providing for the admission
of investments in its territory in a way that is no less favourable than that
accorded to its own investors or investments of third States. However, par-
ties failed to ratify this agreement.#¢ Finally, SADC also includes invest-
ment clauses but leaves market access to domestic jurisdiction.*”

In sum, effective agreements pledging intra-market access and protec-
tion are NAFTA, the EU and ASEAN. The ASEAN-agreement is from a more
recent date (2009) and is, awaiting ratification, waiting for its entry into
force. The MERCOSUR agreement was adopted in 1993 but has not entered
into force.

PTIAS - Extra-Market Access Agreements

Of these five PTIAs, the EU is most advanced in the process of creating a
common policy on the admission and protection of foreign investments,
that is investments from non-EU investors. Clauses on FDI have been
inserted in its Articles on Common Commercial Policy, by amendment of
the treaty in late 2009.4® Articles 206 and 207 stipulate that the Union
“shall contribute to the harmonious development of world trade, the pro-
gressive abolition of restrictions on international trade and on foreign

(known as the Investment Guarantee Agreement "ASEAN IGA’), and the 1998 Framework
Agreement on the ASEAN Investment Area (commonly known as the "AIA Agreement’), as
well as its related Protocols. Article 5 provides for National treatment.

“1. Each Member State shall accord to investors of any other Member State treatment no
less favourable than that it accords, in like circumstances, to its own investors with respect
to the admission, establishment, acquisition, expansion, management, conduct, operation
and sale or other disposition of investments in its territory.

2. “Each Member State shall accord to investments of investors of any other Member
State treatment no less favourable than that it accords, in like circumstances, to invest-
ments in its territory of its own investors with respect to the admission, establishment,
acquisition, expansion, management, conduct, operation and sale or other disposition of
investments.”

46 Art. 2 provides that “Each Contracting Party shall promote investments of investors
of the other Contracting Parties and shall admit these investments in its territory in a way
that is no less favorable than that accorded to its own investors or investments of third
States, taking into account the right of each Party to maintain limited exceptions [as listed
in the Annex to this Protocol] for a transitory period of time. (exceptions to national treat-
ment in tax matters)”.

47 SADC Protocol on Finance and Investment, Annex1 “Art. 2 Promotion and Admission
of Investments 1. Each State Party shall promote investments in its territory, and admit
such investments in accordance with its laws and regulations.”

48 The Treaty of Lisbon entered into force on 1 December 2009.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

64 ERIK DENTERS

direct investment”; it shall develop common commercial policy “based on
uniform principles, particularly with regard to ... foreign direct invest-
ment ...". Thereby, the competence to conclude investment treaties has
been shifted to the community level and, accordingly, the competence of
EU members to conclude BITs without the EU’s prior consent has ceased
to exist.#? This means that the EU is required to draft a model agreement
on investment relations with third countries. Particularly problematic is
the division of powers between the EU and its members concerning FDI,
portfolio investments and capital movements under Arts 64 and 65 TFEU.
It is as yet unclear how the EU will give shape to its policy on investment.

MERCOSUR parties in 1994 adopted the Protocol on Promotion and
Protection of Investments Coming from non-MERCOSUR State Parties,>°
thereby agreeing on a common policy on extra-market access. Its pream-
ble underscores the need for a common policy in order to reconcile “the
general legal principles to be applied by each of the State Parties to invest-
ments coming from non-MERCOSUR States so as not to create differenti-
ated conditions that would distort the flow of investments”. The protocol
has not been ratified by any of the MERCOSUR parties.

ASEAN parties jointly have concluded or are in the process of conclud-
ing PTIAs (“Comprehensive Economic Partnership Agreements”) with
China, India, Japan and other regional partners, making ASEAN a poten-
tially formidable single economic market. These agreements are a prelude
to investment agreements. The ASEAN—China Investment Agreement,
signed on 15 August 2009, progressively liberalizes investment regimes and
provides for protection of investments. In both MERCOSUR and ASEAN
the member States are party to extra-market access agreements; the insti-
tutions as legal persons are not considered to be bound as their represen-
tative bodies did not sign the treaties.5!

49 For comments see Wenhua Shan and Sheng Zhang, “The Treaty of Lisbon: Half Way
Toward a Common Investment Policy”, 4 European Journal of International Law (2011),
p- 1049-1073. Christoph Hermann, “The Treaty of Lisbon Expands the EU’s External Trade
and Investment Powers”, ASIL Insights, September 21, 2010. Nikos Lavranos, “New Develop-
ments in the Interaction Between International Investment Law and EU law”, 9 The Law
and the Practice of International Courts and Tribunals (2010), p. 409—441.

50 English text available at http://www.transnational-dispute-management.com/legal
-and-regulatory-detail.asp?key=79.

51 Notwithstanding, the legal personality of ASEAN is provided for under Article 3 of the
ASEAN Charter, which states that, “ASEAN, as an intergovernmental organisation, is hereby
conferred legal personality”. MERCOSUR gained international legal personality by the
Protocol of Ouro Preto (17 December 1994). The Protocol provides that MERCOSUR shall

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use


http://www.transnational-dispute-management.com/legal-and-regulatory-detail.asp?key=79
http://www.transnational-dispute-management.com/legal-and-regulatory-detail.asp?key=79

EBSCChost -

PREFERENTIAL TRADE AND INVESTMENT TREATIES 65
Market Access Rights: Admission and Establishment

A closerlook at the investment paragraphs in the PTIAs reveals that invest-
ment clauses go beyond the usual arrangements in BITs, in that a right to
market access may be included. Market access may take different shapes.>?
The most restrictive is the controlled entry model, leaving the decision to
allow admission and entry to the discretion of local authorities, which
must decide in accordance with domestic law. On the other side of the
spectrum is the full-liberalization model which offers a liberalized system.
A full-liberalization model is unlikely to be applied without conditions as
specific market sectors may be excluded or categories of investors may be
banned. In this respect different terminologies are used: right to admis-
sion and right to establishment. The difference may depend on the level or
intensity of the proposed investment. The right of admission deals only
with the right of entry, i.e. the conditions for admission, whereas the right
of establishment deals with the way the investor develops its activities
over the duration of the investment. In the same vein a distinction is made
between a permanent right of market access and a right to permanent
establishment. Market access rights will allow investment activities with-
out setting up a permanent business presence, whereas a permanent
establishment would be a fully-fledged investment, including a represen-
tative office and production facilities.

It is however unclear to what extent PTIAs and State practice have
adopted this approach. A distinction could be made based on the inten-
tion of the investor: he may need an investor’s right for the purpose of
trading, not requiring an establishment or only a small-sized establish-
ment, or for the purpose of producing goods or services, requiring a
substantial establishment. Another distinction would be portfolio invest-
ments and foreign direct investment. Portfolio investments could be real-
ized without setting up an establishment. It is likely that investment may
take different shapes and practice may show that each investment activity
has distinctive features. Moreover, trade-related or portfolio investments

have a legal personality of international law and authorizes its Council “To negotiate and
sign agreements in the name of MERCOSUR with third countries, groups of countries and
international Organizations”.

52 For a debate see Ignacio Gémez-Palacio and Peter Muchlinski, “Admission and
Establishment”, in The Oxford Handbook of International Investment Law, ed. Peter
Muchlinski, Federico Ortino and Christoph Schreuer (Oxford: Oxford University Press,
2006), p. 229—256.
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may easily develop into a more substantive establishment in a short period
of time, depending on market conditions.

Establishment rights create the strongest rights for investors. The dis-
tinction between admission rights and establishment rights cannot clearly
be discerned under GATS. Mode 3 determines that a service may be sup-
plied “by a service supplier of one Member, through commercial presence
in the territory of any other Member”. In Mexico-Telecoms the Panel
stressed that commercial presence required ‘the presence of the service
supplier within the territory where the service is supplied’ and this pres-
ence refers to ‘any type of business or professional establishment’.53
However, there may be a distinctive approach in the schedules of individ-
ual members that resembles the admission/establishment approach.
Accordingly, members may in their schedules accept obligations on estab-
lishment rights, but they may also impose some confines on commercial
presence, such as limitations on local ownership.

Concluding Observations on the Future of PTIAS

BITs create a highly fragmented and uncertain legal environment. Bringing
market access and protection of investments under the scope of more
broadly defined PTIAs creates considerable advantages. Firstly, the objec-
tive of promoting investment will be better served in an environment
where trade and investment are recognized and treated as mutually re-
enforcing. Modern business practices demonstrate that investors need
markets that can be reached by liberalized trade channels.

Secondly, due to a large volume of BITs a highly fragmented system of
investment protection has been created in which legal uncertainty is
omnipresent. Multilateral PTIAs contribute to defragmentation as there
will be a single intra-PTIA investment regime. In addition, PTIAs as legal
entities or members of the PTIAs jointly may decide to conclude single
investment treaties with non-members. With regard to the ten ASEAN
member States, each of the members has concluded an identically phrased
investment agreement with China, subject to the ASEAN Partnership
Agreement. The 2009 ASEAN-China Investment Agreement replaces ear-
lier distinct BITs concluded between China and individual ASEAN parties.
In the case of the EU, the total number of 1200 BITs concluded between EU
members and third countries will be substantially reduced once the EU

53 Panel Report on Mexico—Telecoms, WT/DS204/R, 2 April 2004, paras. 7.30-7.31.
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exercises its exclusive competence effectively. The questions how and
when the individual members need withdraw the BITs concluded with
third States are still subject to debate.>*

Thirdly, moving from BITs to PTIAs would improve legal consistency.
Whereas BITs are alien to the structure of the WTO, PTIAs are tolerated as
exceptions to MFN. Art. V GATS provides that the agreement shall not pre-
vent any of its Members from being a party to or entering into a preferen-
tial agreement further liberalizing trade in services, provided that such
agreement has substantial sectoral coverage and provides for the absence
or elimination of substantially all discrimination.5® This provision is
designed to allow for more advanced market access for service suppliers of
PTIA members. For the purpose of trade in services this provision clearly
allows for an MFN exception. It is as yet unclear whether the MFN excep-
tion would also apply to the legal protection of service suppliers or inves-
tors. In casu the question may be raised whether fair and equitable
treatment offered to investors established in a PTIA member would
amount to more favourable treatment, and therefore constitute a viola-
tion of Art. IT GATS. Alternatively, the question would be: is fair and equi-
table treatment in a PTIA covered by the MFN exceptions under Art. V
GATS?

Finally, the rise of PTIAs is the result of two converging forces that join
trade and investment regimes. Firstly, States are driven towards regional-
ism because of the weaknesses and deficiencies of the world trading sys-
tem and the failure in the WTO to achieve progress in the Doha round.
A rational reaction is that if trade liberalization cannot be achieved glob-
ally then regionalism must be the answer.>¢ Secondly, States take advan-
tage of regional arrangements by moving away from a highly fragmented
investment regime to a regional approach. This includes the adoption of
intra- and extra-investment regimes. The EU and ASEAN have taken some
major steps towards adopting investment arrangements with third States.

54 See report of the Committee on International Trade of the European Parliament,
“Report on the Future European International Investment Policy” (2010/2203(INI)),
22 March 2011 Lavranos, see above note 49, p. 409—441.

55 The elimination of discrimination within a preferential agreement refers to the
requirement to offer full national treatment to foreign service suppliers, in “respect of all
measures affecting the supply of services, treatment no less favourable than that it accords
to its own like services and service suppliers”. This is explained in Art. V (1b).

56 Fred Bergsten, “Plan B for World Trade”, Financial Times, August 15, 2006. Rafael Leal-
Arcas, International Trade and Investment Law (Cheltenham: Edward Elgar Publishing,
2o01), p. 78.
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In contrast to the thousands of bilateral investment treaties, there are
relatively few multilateral investment agreements. One of most widely
ratified is the Energy Charter Treaty (‘ECT’).! It opened for signature on
17 December 1994, came in force on 16 April 1998, and now has some 47
parties (46 States and the European Union). Although it applies to only
one, albeit very important, sector of the economy — the energy sector — the
ECT has a potentially global reach, its States parties stretching from Ireland
in the west to Japan and Russia in the east.? It is by no means a merely
regional treaty. Moreover, the ECT is more than an international invest-
ment agreement: it also covers trade, transit and the environment.
However, it is an extremely complex instrument and one that is, moreover,
perhaps not always as well-drafted or coherent as it might be.

* This chapter has drawn upon extracts from the authors’ book, Settlement of Investment
Disputes under the Energy Charter Treaty (© Cambridge University Press, 2011, reproduced
with permission).

! Energy Charter Treaty, Annex 1 to the Final Act of the European Energy Charter
Conference, opened for signature in Lisbon on 17 December 1994 and corrected by the
Protocol of Correction of 2 August 1996, 2080 UNTS 100, 34 ILM 360.

2 Russia has not ratified the ECT and terminated provisional application of the Treaty
with effect from 18 October 2009. But it remains bound to apply the Treaty for twenty years
in respect of all investments made before termination: Art 45(3)(b) ECT.
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The obligations which Contracting Parties undertake towards Investors
of other Contracting Parties and their Investments? are set out in Part IIT
of the ECT (‘investment promotion and protection’) and the provisions for
the settlement of investor—State disputes appear in Article 26 in Part V
(‘dispute settlement’). Article 26 provides for the submission of disputes
to arbitration: to ICSID (under the ICSID Convention or the Additional
Facility Rules), the Arbitration Institute of the Stockholm Chamber of
Commerce, or ad hoc arbitration under the UNCITRAL Arbitration Rules.*
In such cases, the tribunal ‘shall decide the issues in dispute in accordance
with this Treaty and applicable rules and principles of international law.®

1. The Applicable Law

Article 26(1) refers specifically to [d]isputes between a Contracting Party
and an Investor of another Contracting Party relating to an Investment of
the latter in the Area of the former, which concern an alleged breach of an
obligation of the former under Part III. However, in order properly to com-
prehend Contracting Parties’ investment obligations it is necessary to look
beyond Part III of the ECT; to examine not only other provisions of the
Treaty itself but also other aspects of the Final Act of the European Energy
Charter Treaty, of which the ECT is itself Annex L.

In particular, the Final Act includes a number of Understandings in
respect of the ECT, both as a whole and with respect to specific provisions.
These were adopted by all the signatories to the Final Act® and, as such,
they represent interpretations of the ECT and several of its provisions
agreed by all the signatories to the Treaty at the time of its adoption.
Although not part of the ECT, they are agreements ‘relating to the treaty ...
made between all of the parties in connection with the conclusion of the
treaty’ and form part of the Treaty’s context for the purpose of interpreting
its provisions.”

The Final Act also includes a number of Declarations, one made by all
the signatory States and the others by particular signatories or groups of sig-
natories. As Article 46 of the ECT provides that no reservations can be made
to the Treaty, Declarations cannot be viewed as excluding or modifying the

8 The initial capitals signify, as they do in the Treaty (in the English version), that these
are defined terms.

4 Article 26(2)(d) and 26(4) ECT.

5 Article 26(6) ECT.

6 See the chapeau to Section IV of the Final Act.

7 Article 31(2)(a), Vienna Convention on the Law of Treaties, 1155 UNTS 331 (1969)
(‘VCLT).
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legal effect of the provisions referred to in their application to the State or
States making them.® Rather, as their name suggests, they are interpre-
tative declarations.® In practice, disputes regarding the legal effect of Decla-
rations are likely to be uncommon. Australia, Canada and the USA, all of
which made Declarations, are not parties to the ECT, and of the remaining
declarations, only one has any implications for foreign investors.

Article 26(6) also provides for the application of ‘applicable rules and
principles of international law’. What this might mean has arisen as an
issue particularly in the EU context. The ECT is unusual in that the EU (as
successor to the European Communities) is a Contracting Party. From the
EU perspective, the ECT is a ‘mixed agreement’; that is, an agreement parts
of which fall within the EU’s competence and parts of which fall within
the competences of the EU member States. This distinguishes it from the
numerous BITs entered into by individual member States. Questions
remain, however, about how provisions of the ECT apply in the intra-EU
context and the extent to which they are affected by EU law.

In AES Summit Generation Ltd v Hungary,"* the applicants complained
about acts of the Hungarian government, taken after Hungary’s entry into
the EU in 2004, allegedly to ensure its compliance with EU rules on State
aid following an investigation by the European Commission. The European
Commission filed written submissions as a non-disputing party.!? In its
award, an ICSID tribunal concluded that the law applicable to the pro-
ceedings was the ECT, together with the applicable rules and principles of
international law.13 In particular, in interpreting the ECT, the general rules
of treaty interpretation codified in Articles 31 and 32 of the VCLT were to
be applied.!* As regards the relevance of EU law, the tribunal stated that:

8 See Article 2(1)(d) VCLT (definition of a treaty reservation).

9 An interpretative declaration is ‘a unilateral declaration, however phrased or made,
made by a State or by an international organisation whereby that State or that organisation
purports to clarify the meaning or scope attributed by the declarant to the treaty or to
certain of its provisions’: International Law Commission, Third Report on reservations to
Treaties by Mr Alain Pellet, Special Rapporteur, UN Doc. A/CN.4/491/Add.4, para. 361.

10 The Declaration made by the European Communities and their member States with
respect to Article 25 (economic integration agreements).

1 AES Summit Generation Ltd and AES-Tisza Eromii Kft v Republic of Hungary, ICSID
Case No. ARB/o7/22.

12 The Commission has not been willing to publish its submissions. Reports, however,
indicate that the Commission was restricted to a general discussion of the relationship
between the ECT and EU law; see L. Peterson, “ICSID Tribunal will Permit European
Commission to File Legal Briefin Energy Charter Treaty Arbitration”, (2008) 16(1) Investment
Arbitration Reporter, 11 December 2008.

18- AES Summit Generation Ltd and AES-Tisza Eromii Kft v Republic of Hungary, ICSID
Case No. ARB/o07/22, Award, 23 September 2010, para. 7.6.4.

14 Jbid, para. 7.6.5.
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the Community competition law regime ... has a dual nature: on the one
hand, it is an international law regime, on the other hand, once introduced
in the national legal orders, it is part of these legal orders. It is common
ground that in an international arbitration, national laws are to be consid-
ered as facts.15

In the case of any conflict between the ECT and EU law, the tribunal held,
Article 16 of the ECT was to be applied.!® Article 16 (relation with other
agreements) provides that:

Where two or more Contracting Parties have entered into a prior interna-
tional agreement, or enter into a subsequent international agreement,
whose terms in either case concern the subject matter of Part Il or V of this
Treaty,

(1) nothing in Part IIT or V of this Treaty shall be construed to derogate from
any provision of such terms of the other agreement or from any right to
dispute resolution with respect thereto under that agreement; and

(2) nothing in such terms of the other agreement shall be construed to der-
ogate from any provision of Part III or V of this Treaty or from any right
to dispute resolution with respect thereto under this Treaty,

where any such provision is more favourable to the Investor or Investment.

Article 16 would appear designed to avoid disputes as to whether one such
agreement has displaced the other by application of the principles lex pos-
terior derogate priori or lex specialis derogate generali. Instead, each treaty
continues to apply equally, unaffected by the other and an investor can
seek to rely on the substantive or procedural provisions of either.

However, the tribunal did not consider the dispute before it concerned
a conflict between provisions of EU law and the ECT.1”

Rather, the dispute is about the conformity or non-conformity of Hungary’s
acts and measures with the ECT. Therefore, it is the behaviour of the state
(the introduction by Hungary of the Price Decrees) which must be analyzed
in light of the ECT, to determine whether the measures, or the manner in
which they were introduced, violated the Treaty. The question of whether
Hungary was, may have been, or may have felt obliged under EC law to act as
it did, is only an element to be considered by this Tribunal when determin-
ing the ‘rationality, ‘reasonableness, ‘arbitrariness’ and ‘transparency’ of the
reintroduction of administrative pricing and the Price Decrees.!®

15 Jbid, para. 7.6.6.
16 Jbid, para. 7.6.7.
17 Ibid, para. 7.6.8.
18 Jbid, para. 7.6.9.
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In the event, the majority of the tribunal did not consider that in introduc-
ing the Price Decrees, Hungary had been motivated by the European
Commission’s State aid investigation.!

The award in AES is, of course, not binding on future ECT arbitral tribu-
nals but on the question of the applicability of EU law to investor-State
disputes under Article 26 of the ECT its conclusions are, it is submitted,
largely correct.

2. Jurisdiction and Admissibility

Before any arbitral tribunal can determine the merits of a dispute, it needs
to determine whether the claim is one over which the tribunal has jurisdic-
tion and whether it is admissible. In the ECT context, the issue of jurisdic-
tion comprises the question whether the dispute is one in respect of which
the respondent State, by becoming a party to the Treaty, has given its con-
sent to arbitration; that is, whether the tribunal has jurisdiction over the
subject matter of the dispute (jurisdiction ratione materiae), jurisdiction
to determine the claim between the particular parties (jurisdiction ratione
personae), and jurisdiction in light of the dates on which the relevant
events took place (jurisdiction ratione temporis). The answers to the latter
two questions are made more complex, in the case of the ECT, by Article
45 which allows for the provisional application of the Treaty. Moreover,
Article 17 ECT contains a ‘denial of advantages’ provision, the categorisa-
tion of which, either as going to jurisdiction or admissibility, is disputed.2°

Article 26(1) of the ECT provides that the Treaty’s investor-State dispute
settlement provisions apply to:

Disputes between a Contracting Party and an Investor of another Contracting
Party relating to an Investment of the latter in the Area of the former which
concerns an alleged breach of an obligation of the former under PartIII ...

Whether a dispute concerns an ‘Investment’ has two aspects: first, given
that the ECT only concerns itself with the energy sector, whether the sub-
ject matter of the alleged investment falls within the scope of the Treaty;
and, secondly, whether it falls within the definition of ‘Investment’ as set
out in the Treaty.

19 Jbid, para. 10.3.18.
20 The issue was discussed in Plama Consortium v Bulgaria, ICSID Case No ARB/03/24,
Decision on Jurisdiction, 8 February 2005, paras 146—71.
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Article 1(6) ECT provides that: “Investment” refers to any investment
associated with an Economic Activity in the Energy Sector’ Article 1(5)
defines ‘Economic Activity in the Energy Sector’ as:

An economic activity concerning the exploration, extraction, reﬁning, pro-
duction, storage, land transport, transmission, distribution, trade, marketing,
or sale of Energy Materials and Products except those included in Annex NI,
or concerning the distribution of heat to multiple premises.

Article 1(4) provides that ‘Energy Products and Materials’ are those listed
in Annex EM of the Treaty. Put briefly, the combined effect of Annexes EM
and NI is that investments associated with an economic activity concern-
ing the exploration, extraction, etc. of nuclear fuels, coal, natural and coal
gas, petroleum and petroleum products and electrical energy are within
the scope of the Treaty, but investments associated with an economic
activity concerning oils used for purposes other than energy, e.g. paints,
perfumes, etc. are not. An illustrative list of forms of ‘Economic Activity in
the Energy Area'’ is given in the second of the ECT’s Understandings.

However, no explanation is given as to what the term ‘associated’ might
mean. This issue was addressed by a Stockholm Chamber of Commerce
arbitral tribunal in AMTO v Ukraine.?' The tribunal had to decide whether
the ownership of shares in a contractor carrying out ‘electrical installation,
repairs and technical reconstruction or upgrading’ at a nuclear power
plant was an ‘investment associated with an Economic Activity in the
Energy Sector’. The tribunal held that:

The interpretation of the words ‘associated with’ involves a question of
degree, and refers primarily to the factual rather than the legal association
between the alleged investment and an Economic Activity in the Energy
Sector. A mere contractual relationship with an energy producer is insuffi-
cient to attract ECT protection where the subject matter of the contract has
no functional relationship with the energy sector... The associated activity of
any alleged investment must be energy related, without itself needing to sat-
isfy the definition in Article 1(5) of an Economic Activity in the Energy
Sector.22

As the services provided by the claimant company related to the produc-
tion of energy and had been provided through multiple contracts over
a substantial period of time, the tribunal held that the claimant’s invest-
ment qualified as one ‘associated with an Economic Activity in the Energy
Sector’.

2L AMTO v Ukraine, Stockholm Chamber of Commerce, Award, 30 March 2008.
22 Jbid, para. 42.
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This, however, leaves open the question of what constitutes an invest-
ment. Article 1(6) ECT provides that: “Investment” means every kind
of asset, owned or controlled directly or indirectly by an Investor. An
illustrative list follows. As for what constitutes being ‘owned or controlled
directly or indirectly’, the third Understanding to the ECT provides that:

For greater clarity as to whether an Investment made in the Area of one
Contracting Party is controlled, directly or indirectly, by an Investor of any
other Contracting Party, control of an Investment means control in fact,
determined after an examination of the actual circumstances in each situa-
tion. In any such examination, all relevant factors should be considered,
including the Investor’s

(a) financial interest, including equity interest, in the Investment;

(b) ability to exercise substantial influence over the management and oper-
ation of the Investment; and

(c) ability to exercise substantial influence over the selection of members of
the board of directors or any other managing body.

Where there is doubt as to whether an Investor controls, directly or indi-
rectly, an Investment, an Investor claiming such control has the burden of
proof that such control exists.

The Understanding makes clear that persons protected by the ECT include
investors who hold their investments through a series of shareholdings.23
Indeed, given that ‘shares, stock, or other forms of equity participation in
acompany or business enterprise’ are included in the illustrative list in Arti-
cle 1(6), the ECT would also seem to allow a minority shareholder to
advance a claim in respect of a company incorporated in the host State,
towards which the host State has allegedly behaved in breach of Part III of
the Treaty.

What is not made clear, however, is how widely the drafters of the ECT
intended the definition of ‘Investment’ to be drawn. The expression ‘every
kind of asset’ is very wide. In Petrobart Ltd v Kyrgyz Republic,>* an SCC tri-
bunal took a corresponding view of the concept. The dispute arose out of
the failure of a Kyrgyz State-owned enterprise to pay for deliveries of gas
condensate by the claimant. The tribunal admitted that the contract ‘did
not involve any transfer of money or property as capital in a business in
the Kyrgyz Republic but was a sales contract.?> However, Article 1(6)(f)
ECT defined as Investments ‘any right conferred by law or contract ... to

28 See Ioannis Kardassopoulos v Georgia, ICSID Case No ARB/05/18, Decision on
Jurisdiction, 6 July 2007, paras 121—4.

24 Petrobart Ltd v Kyrgyz Republic, SCC Tribunal, Award, 23 March 2005.

25 Ibid, p. 69.
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undertake any Economic Activity in the Energy Sector’, whilst Article 1(5)
included as an ‘Economic Activity in the Energy Sector’ ‘an economic
activity concerning the ... sale of Energy Materials or Product, which
included gas condensate. In consequence, for the tribunal:

A right conferred by contract to undertake an economic activity concerning
the sale of gas condensate is an investment according to the Treaty. This also
includes the right to be paid for such a sale. The Arbitral Tribunal thus con-
cludes on this point that Petrobart was an investor having an investment in
the Kyrgyz Republic.26

The tribunal’s decision must, however, be viewed as problematic, in the
first place because it ascertains the meaning of ‘Investment’ under the
ECT simply by reference to the list at Article 1(6)(a)-(f) without reference
to the wider context. As the tribunal in Romak SA v Uzbekistan stated with
reference to the Switzerland-Uzbekistan BIT, ‘The term “investment” has a
meaning in itself that cannot be ignored’.?” Indeed, the final two para-
graphs of Article 1(6) ECT use the words Investment’ (the capital letter
denoting its status as a defined term) and ‘investment’ interchangeably.
Moreover, the third ECT Understanding, with its references to the ‘man-
agement and operation of the Investment’ and the Investor’s ability to
exercise ‘influence over’ the ‘managing body’ of the Investment, seems
predicated on the establishment by the Investor of some sort of presence
in the host State and thus argues strongly against an Investment’s consist-
ing of nothing more than ‘any right, property or interest in money or mon-
ey’s worth'?® What instead is required, it is submitted, is a broader
consideration of the term in the context of international investment arbi-
tration generally, and, in particular, of what has become known (rather
inaccurately) as the ‘Salini test.2?

Lending additional support to this conclusion is the requirement that
an Investment must be made in the Area of a Contracting State. ‘Area’ is
defined in Article 1(10) ECT:

‘Area’ means with respect to a state that is a Contracting Party:

(a) the territory under its sovereignty, it being understood that territory
includes land, internal waters and the territorial sea; and

26 Ibid, p. 72.

27 Romak SA v Uzbekistan, SCC Tribunal, Award, 29 November 2009, para. 180.

28 Plama Consortium v Bulgaria, ICSID Case No ARB/03/24, Decision on Jurisdiction,
8 February 2005, para. 125.

29 See Salini Costruttori and Italstrade v Morocco, ICSID Case No ARB/00/4, Decision on
Jurisdiction, 23 July 2001, para. 52. For further discussion, see Douglas, The International
Law of Investment Claims (Cambridge University Press, 2009), p. 189—202.
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(b) subject to and in accordance with the international law of the sea: the
sea, sea-bed and its subsoil with regard to which that Contracting Party
exercises sovereign rights and jurisdiction.

The notion of making an Investment ‘in’ a particular territory is consistent
with the commitment of resources and sharing of risk for a certain
duration.

As regards jurisdiction ratione personae, Article 1(7) defines what is
meant by an ‘Investor of a Contracting Party’:

‘Investor’ means:

(a) with respect to a Contracting Party:

(i) a natural person having the citizenship or nationality of or who is
permanently residing in that Contracting Party in accordance with
its applicable law;

(if) a company or other organization organized in accordance with the
law applicable in that Contracting Party;

The wording of Article 1(7)(a)(i) would seem to cater for situations when
the Investor is a natural person having the nationality of a Contracting
State to the ECT and of a State which is not a party to the Treaty. As it per-
mits a natural person who is merely permanently and lawfully resident in
the territory of a Contracting Party (that is, whatever his or her national-
ity) to be treated, for the purposes of Article 26, as a national of that
Contracting Party, it is difficult to see why a person holding the nationality
of one Contracting Party should be disqualified from bringing a claim on
the ground that her or she is also a national of a State not party to the
ECT.30 The ECT, however, says nothing about situations where an Investor
has the nationality of the respondent State and of another ECT Contracting
Party, so resort would need to be had to customary international law,
which provides that it is the claimant’s dominant nationality which is
determinative.3!

As for Contracting Parties, the relevant issue is when they became
bound by the ECT. The temporal limitations on the right to arbitrate under
Article 26 are set out in the definition of ‘Investment’ in Article 1(6), which
provides that:

80 See Olguin v. Paraguay, ICSID Case No. ARB/98/5, Award, 26 July 2001, paras 61—2.

81 See Case No. A/18 (1984) 5 Iran-US Cl. Trib. Rep. 251 (Full Tribunal, Iran-US Claims
Tribunal). It should be noted, however, that Article 25 of the ICSID Convention imposes
its own criteria and prohibits claims by dual nationals against both their States of
nationality.
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the term ‘Investment’ includes all investments, whether existing at or made
after the later of the date of entry into force of this Treaty for the Contracting
Party of the Investor making the investment and that for the Contracting
Party in the Area of which the investment is made (hereinafter referred to as
the ‘Effective Date’) provided that the Treaty shall only apply to matters
affecting such investments after the Effective Date.

Entry into force is dealt with in Article 44 of the Treaty. The ECT entered
into force on the goth day after the deposit of the goth instrument of
ratification, which fell on 16 April 1998, for all States and Regional Eco-
nomic Integration Organisations which had ratified it up to that point. For
States which ratified the Treaty later, it entered into force go days after
ratification.

Matters are potentially complicated, however, by the Treaty’s provisions
on provisional application. Article 45 ECT provides that:

(1) Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent
that such provisional application is not inconsistent with its constitu-
tion, laws or regulations.

(2) (a) Notwithstanding paragraph (1) any signatory may, when signing,
deliver to the Depository a declaration that it is not able to accept
provisional application. The obligation contained in paragraph (1)
shall not apply to a signatory making such a declaration. Any such
signatory may at any time withdraw that declaration by written noti-
fication to the Depository.

(b) Neither a signatory which makes a declaration in accordance with
subparagraph (a) nor Investors of that signatory may claim the ben-
efits of provisional application under paragraph (1).

(3)(a) Anysignatory may terminate its provisional application of this Treaty
by written notification to the Depository of its intention not to
become a Contracting Party to the Treaty. Termination of provisional
application for any signatory shall take effect upon the expiration of
60 days from the date on which such signatory’s written notification
is received by the Depository.

(b) In the event that a signatory terminates provisional application
under subparagraph (a), the obligation of the signatory under para-
graph (1) to apply Parts III and V with respect to any Investments
made in its Area during such provisional application by Investors of
other signatories shall nevertheless remain in effect with respect to
those Investments for twenty years following the effective date of ter-
mination, except as otherwise provided in subparagraph (c).

The ECT was signed on 17 December 1994. Australia, Iceland and
Norway made declarations under Article 45(2) upon signature and have
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not deposited instruments of ratification, so the investment-protection
aspects of the Treaty have no application to them or their Investors.
However, Belarus and Russia, which have not ratified the Treaty, signed
without indicating an inability to accept provisional application. More-
over, as regards all States which have ratified the Treaty, considerable peri-
ods elapsed between signature and ratification. And on 20 August 2009
Russia gave notice under Article 45(3)(a) of its intention not to become a
Contracting Party and terminating its provisional application of the Treaty.

Provisional application under the ECT has been considered in three
cases: in Petrobart Ltd v Kyrgyz Republic,3? Kardassopoulos v Georgia,®3 and
Yukos Universal Ltd v Russian Federation, Hulley Enterprises Ltd v Russian
Federation and Veteran Petroleum Ltd v Russian Federation.3* In Petrobart
the issue was whether the ECT continued to apply provisionally to
Gibraltar, following its entry into force for the United Kingdom. On sign-
ing the Treaty, the UK had declared that the Treaty’s provisional applica-
tion should extend to Gibraltar. However, although the UK specified in its
instrument of ratification that it was ratifying the Treaty in its own respect
and in respect of two other territories for whose international relations it
was responsible, it did not mention Gibraltar. On these facts, the tribunal
took the view that the ECT continued to apply provisionally to Gibraltar.
This conclusion, however, ignored the fact that provisional application is a
regime which applies ‘pending the [ECT’s] entry into force’3% The Treaty
having entered into force for the UK, that regime should have been
regarded as spent so far as the UK was concerned.

At issue in Kardassopoulos was the mismatch in wording between
Article 1(6) and Article 45 of the ECT. Article 1(6) states that the Treaty
only applies to matters affecting Investments after the ‘Effective Date)
which is defined as ‘the later of the date of entry into force of this Treaty
for the Contracting Party of the Investor making the investment and that
for the Contracting Party in the Area of which the investment is made’
Georgia argued that ‘entry into force’ was to be interpreted in the sense of
what happened after the deposit of instruments of ratification under

82 Petrobart Ltd v Kyrgyz Replublic, SCC Tribunal, Award, 23 March 2005.

33 Joannis Kardassopoulosv Georgia, ICSID Case No ARB/05/18, Decision on Jurisdiction,
6 July 2007.

34 Interim Awards on Jurisdiction and Admissibility, PCA Case No AA 228, 30 November
2009. These three arbitrations were managed in parallel and three virtually identical
Awards on Jurisdiction and Admissibility made. They are referred to here simply as the
Yukos cases and references are to the Award in Yukos Universal Ltd v. Russian Federation.

85 Article 45(1) ECT.
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Article 44, with provisional application being simply ‘aspirational in char-
acter’3% The tribunal disagreed.

[T]he language used in Article 45(1) is to be interpreted as meaning that
each signatory State is obliged, even before the ECT has formally entered
into force, to apply the whole ECT as if it had already done so, and [Effective
Date] ... is to be interpreted as meaning the date on which the ECT became
provisionally applicable for Georgia and Greece.3”

The tribunal in Kardassopoulos also examined the meaning of the con-
cluding words of Article 45(1), qualifying the obligation to apply the ECT
provisionally, ‘to the extent that such provisional application is not incon-
sistent with its constitution, laws or regulations.’ This was also the issue in
the Yukos cases. Russia accepted that the principle of provisional applica-
tion was not ‘inconsistent with its constitution, laws or regulations’ but
argued that the tribunal lacked jurisdiction because provisional applica-
tion of the particular substantive provisions of the ECT on which the
claims were based was. The claimants argued that the qualification in
Article 45(1) could only be relied upon by a host State if it had made a
declaration under Article 45(2)(a) or had made some other form of prior
declaration to similar effect. The tribunal disagreed with both conten-
tions. Application of the qualification was not dependent ‘on the manda-
tory making of a declaration under Article 45(2)’38 However,

by signing the ECT the Russian Federation agreed that the Treaty as a whole
would be applied provisionally pending its entry into force unless the prin-
ciple of provisional application itself were inconsistent ‘with its constitution,
law or regulations’3?

However, the correctness of the tribunal’s conclusion that the ECT must be
applied provisionally as a whole or not at all*® might be thought doubtful.
For the tribunal, what was key was the use of the adjective ‘such’ in Article
45(1).4 This view ignores the provision’s earlier use of the phrase ‘to the
extent that, which might be thought to support a different conclusion.
Finally, Article 17, which appears in Part III of the ECT, provides that:

86 Joannis Kardassopoulosv Georgia, ICSID Case No ARB/05/18, Decision on Jurisdiction,
6 July 2007, para. 209.

37 Ibid, para. 223.

38 Yukos Universal Limited v the Russian Federation, PCA Case No AA 227, Interim
Awards on Jurisdiction and Admissibility, 30 November 2009, para. 262.

39 Jbid, para 301 (emphasis in original).

40 Jbid, para. 308.

4 Ibid, para. 304.
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Each Contracting Party reserves the right to deny the advantages of this
Part to:

(1) alegal entity if citizens or nationals of a third state own or control such
entity and if that entity has no substantial business activities in the Area
of the Contracting Party in which it is organized; or

(2) an Investment, if the denying Contracting Party establishes that such
Investment is an Investment of an Investor of a third state with or as to
which the denying Contracting Party:

(a) does not maintain a diplomatic relationship; or
(b) adopts or maintains measures that:
(i) prohibit transactions with Investors of that state; or
(if) would be violated or circumvented if the benefits of this Part
were accorded to Investors of that state or to their Investments.

The term ‘substantial business activities’ in Article 17(1) was described by
the tribunal in AMTO as meaning:

‘of substance, and not merely of form It does not mean ‘large’, and the mate-
riality not the magnitude of the business activity is the decisive question.*?

‘Business activities), in this context, might be thought to be activities such
as buying, selling, contracting, etc. and not activities such as filing returns
and holding meetings which are required merely because of the legal enti-
ty’s existence.*3

Article 17 does not provide, however, that in the cases mentioned in
paragraphs (1) and (2), the advantages of Part III ECT do not accrue to the
claimant but, rather, that each Contracting Party ‘reserves the right to
deny them' This led the tribunal in Plama Consortium v Bulgaria to con-
clude that: ‘a Contracting State must exercise its right before applying to
an Investor and be seen to have done so.** As to how the right ought to be
exercised:

The exercise would necessarily be associated with publicity or other notice
so as to become reasonably available to investors and their advisers. To this
end, a general declaration in a Contracting State’s official gazette could suf-
fice; or a statutory provision in a Contracting State’s investment or other
laws; or even an exchange of letters with a particular investor or class of
investors.*>

42 AMTOv Ukraine, Stockholm Chamber of Commerce, Award, 30 March 2008, para. 69.

43 See S.Jagusch and A. Sinclair, “Denial of Advantages under Article 17(1)” in Investment
Protection and the Energy Charter Treaty, ed. G. Coop and C. Ribeiro (Huntington: Juris
Publishing, 2008), at p. 23.

44 Plama Consortium v Bulgaria, ICSID Case No ARB/03/24, Decision on Jurisdiction,
8 February 2005, para. 157.

45 Ibid, para. 157.
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The tribunal further held that, given the purposes of the ECT, such exer-
cise of the right under Article 17(1) ought to have only prospective effect.*6
The reasoning of the Plama tribunal was adopted by the tribunal in the
Yukos cases.*’

It may, however, be doubted whether the Plama tribunal’s reasoning
was altogether sound. It rests heavily on a distinction supposedly drawn
by the Treaty’s framers between the right to deny a party the advantages of
Part IIT and the exercise of that right. From this distinction the tribunals
read into Article 17 a mechanism for exercising the right, which the fram-
ers themselves omitted to provide for, and a rule, again unstated, that such
exercise should only be prospective in nature. Yet the ordinary meaning of
‘Each Contracting Party reserves the right to deny the advantages of this
Part to ... ‘is surely simpler: that a Contracting Party need not, in favour of
an entity or Investment of a type mentioned in paragraphs (1) or (2) afford
any of the advantages otherwise conferred on Investors and their
Investments by Part III. Accordingly, if it takes the point, a Contracting
Party has an answer to any claim by an entity or Investment mentioned in
paragraphs (1) or (2). ‘Reserves the right to deny’ is merely a more elabo-
rate way of saying ‘may deny’.

In addition, the decisions of the Plama and Yukos tribunals on Article
17(1) not only make the exercise of the right conferred by Article 17(1)
dependent on prior and public notification but have the same conse-
quences for Article 17(2), which is also includes the crucial wording
‘reserves the right to deny’. It is not impossible that the Contracting Parties
intended this significant constraint on the effectiveness of diplomatic and
sanctions-based steps which they might wish to take against non-Parties,
but it must be open to serious doubt. The better view, therefore, it is sub-
mitted, is that Article 17 itself constitutes notice to any would-be Investor
that, if matters are structured so as to fall within paragraphs (1) or (2), it
cannot count on enjoying the advantages of Part III of the ECT.

3. International Responsibility

A Contracting Party is only liable for breach of a provision of Part IIT of
the ECT if it is responsible in law for the conduct constituting a breach.

46 Jbid, para. 161.
47 Yukos Universal Limited v the Russian Federation, PCA Case No AA 227, Interim
Awards on Jurisdiction and Admissibility, 30 November 2009, para. 456.
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The general international law rules on State responsibility are customary
in nature but have been codified by the International Law Commission.*8
No attempt will be made to reprise them here. However, Articles 22 and 23
of the ECT make particular provision as to State responsibility under the
treaty. Article 22 covers privileged (State) enterprises, and Article 23 the
observance of the Treaty by sub-national authorities, that is, regional or
local governments and authorities. However, the provisions simply repli-
cate the customary law rules on attribution as set out, in particular, in
Articles 4, 5 and 8 of the ILC articles on State Responsibility. And to the
extent that Article 23 includes a primary rule of obligation, requiring a
State’s national authorities to take reasonable measures to prevent the
non-observance of the treaty by a local or regional authority, it is not obvi-
ous that the rule is of much relevance in the context of investor-state
disputes, not least because Article 23 falls within Part IV of the ECT
and Article 26 permits only recourse against breach of obligations under
Part III.

In addition, however, unlike most investment protection treaties, the
ECT includes among its parties not only States, including all of the
Members of the EU, but also the EU itself, an international organisation.
Questions can therefore arise whether conduct complained of by a claim-
ant should be attributed to the EU alone, or to one or more of its Member
States, or to both. Here also the ILC has produced draft articles — Draft
articles on the responsibility of international organisations**—although
their customary status is less certain.

The European Communities (as they then were) were able to become
parties to the ECT because the ECT defines ‘Contracting Party’ as ‘a state or
Regional Economic Integration Organisation which has consented to be
bound by this Treaty’5° A Regional Economic Integration Organisation
(REIO) is:

An organization constituted by states to which they have transferred compe-
tence over certain matters a number of which are governed by this Treaty,
including the authority to take decisions binding on them in respect of these
matters.5!

48 International Law Commission’s Articles on Responsibility of States for
Internationally Wrongful Acts, GA res. 567/3 (12 December 2001), Annex.

49 Draft articles on the responsibility of international organisations, International Law
Commission, Report on the work of its sixty-third session (26 April-3 June and 4 July-12
August 2011), GAOR 66th session, Suppl. No. 10 (A/66/10).

50 Article 1(2) ECT.

51 Article1(3) ECT.
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The EC were (and the EU is) a REIO and, to date, the only REIO party to the
ECT.

The basis on which the Communities were competent, as a matter of
Community law to enter into the ECT may be discerned from the
Communities’ Decision to do so, which sets out the various legal bases for
the Decision.52 However, this is of little assistance in discerning, in respect
of any matter about which an Investor might complain, who is to be held
responsible to the Investor under the ECT. The ECT contains no obligation
for a REIO to make a declaration specifying the matters governed by the
treaty in respect of which competence has been transferred to the REIO by
its member states. This is unsurprising given the numerous ways in which
an act of the Communities might adversely affect Investors and their
Investments.>3

However, as a Contracting Party which does not consent uncondition-
ally to arbitration where an Investor has previously submitted a dispute to
the Contracting Party’s own courts or administrative tribunals, or in accor-
dance with any applicable previously agreed dispute settlement proce-
dure,5* the EC published a Statement of relevant ‘policies, practices and
conditions in this regard,5® which addresses issues of international
responsibility. The Statement provides, in relevant part, that:

The European Communities are a regional economic integration organisa-
tion within the meaning of the Energy Charter Treaty. The Communities
exercise the competences conferred on them by their member states
through autonomous decision-making and judicial institutions.

The European Communities and their member states have both concluded
the Energy Charter Treaty and are thus internationally responsible for the
fulfilment of the obligations contained therein, in accordance with their
respective competences.

The Communities and the member states will, if necessary, determine
among them who is the respondent party to arbitration proceedings initi-
ated by an Investor of another Contracting Party. In such case, upon the

52 98/181/EC, ECSC, Euratom: Council and Commission Decision of 23 September 1997
on the conclusion, by the European Communities, of the Energy Charter Treaty and the
Energy Charter Treaty Protocol on energy efficiency and related environmental aspects,
OJ L 069, 09/03/1998, p. 1.

53 For a typologically of such ways, see T. Eilmansberger, “Bilateral Investment Treaties
and EU Law”, (2009) 48 CMLR, p. 383.

54 See Article 26(3)(b)(i) and Annex ID ECT.

55 Article 26(3)(b)(ii) ECT.
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request of the Investor, the Communities and the member states concerned
will make such determination within a period of 30 days.56

It might be thought that the EU or the relevant Member State, having
made and communicated any such determination, would be estopped
from resiling from it and claiming in any consequent proceedings that it
was the incorrect respondent.5” However, there is no requirement in the
ECT that a claimant seek such a declaration. Nor, even were a claimant
were to seek and receive one, would it appear to be bound by the EU and
the member States’ identification of the proper respondent to the claim.
A footnote to the Statement acknowledges that any determination by the
Communities and the member States is not binding on the Investor, who
may initiate proceedings against both or (it is suggested) either.

Nor is it correct to say, as the Statement does, that the EU and its mem-
ber States are only internationally responsible for the fulfilment of the
obligations contained in the ECT ‘in accordance with their respective
competences’ Insofar as this suggests that international responsibility
derives from their competences under EU law, it is plainly wrong. It is the
ECT which sets out the obligations which Contracting Parties to it assume,
and the Treaty or (to the extent that it is silent) customary international
law (as ‘applicable rules and principles of international law’58) which set
out the rules for determining when conduct constituting a breach of those
obligations is attributable to one — or more — Contracting Parties.

4. Substantive Law

The substantial provisions of Part III of the ECT can be covered fairly
briefly. The ECT, as with successive investment protection treaties, incor-
porates standards whose general import, though not always whose precise
meaning, is well understood from earlier treaties and from the practice of
States and arbitral tribunals concerning them. A detailed exegesis of the
provisions would therefore simply duplicate work undertaken elsewhere,

56 Statement submitted by the European Communities to the Secretariat of the Energy
Charter Treaty pursuant to Article 26(3)(b)(ii) of the Energy Charter Treaty, O] L 336,
23.12.1994, p.115 (footnotes omitted).

57 See B. Cheng, General Principles of Law as Applied by International Courts and
Tribunals (London: Stevens & Sons, 1953), p. 141-9. See also Article 11, ILC Articles on State
Responsibility; and draft article 8, ILC Draft articles on the responsibility of international
organisations.

58 Article 26(6) ECT.
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and only a summary will be provided here, focusing on Part III's more
exceptional provisions.

Part III is entitled ‘Investment Protection and Promotion’ Investment
promotion and investment protection are, of course, different things: the
former is concerned with permitting, attracting and facilitating foreign
investment; the latter, with the way in which an investment, once made,
must be treated. The ECT makes quite different provision for promotion
and protection. The former®? are in the realm of ‘soft law’, whilst the latter
impose legal obligations.

So far as the protection of investments is concerned, Article 10(1)
imposes five distinct obligations upon Contracting Parties: fair and equi-
table treatment; most constant protection and security; no unreasonable
or discriminatory measures; no treatment less favourable than that
required by international law, including treaty obligations; and obser-
vance of obligations (the ‘umbrella clause’). Nothing will be said about the
first three and the last obligations.5? All appear in numerous other invest-
ment treaties, are frequently invoked by investors and are the subject of
considerable arbitral jurisprudence.

As regards the fourth obligation, however, some discussion is necessary
to elucidate its content. The penultimate sentence of Article 10(1) provides
that: ‘In no case shall Investments be accorded treatment less favourable
than that required by international law, including treaty obligations.” At
first glance, the provision has a very wide scope. The term ‘international
law’, given that it includes (but is not exhausted by) ‘treaty obligations),
would appear to encompass rules of international law whatever their
source. However, the Understanding with respect to Articles 26 and 27 of
the ECT states that:

The reference to treaty obligations in the penultimate sentence of Article
10(1) does not include decisions taken by international organisations, even if
they are legally binding, or treaties which entered into force before 1 January
1970.

This would seem to make clear that, for example, EU regulations or direc-
tives are not encompassed by the provisions, and neither are any treaties
which entered into before the beginning of 1970, which rather restricts the
provision’s scope.

59 Article 10(2), (3), (5), (6) and (9)(a) ECT.

60 For further information, see T. Roe and M. Happold, Settlement of Investment Disputes
under the Energy Charter Treaty (Cambridge University Press, 2011), pp. 107-17 and 120127,
and the works cited there.
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In addition, it is uncertain whether the provision catches treaty obliga-
tions which themselves would not otherwise give rise to an individual
cause of action on the part of an investor. It has been argued elsewhere
that, under certain other investment treaties containing similar provi-
sions, breaches of the WTO Agreement might give rise to claims by
adversely affected investors, in spite of the fact that under the WTO
Dispute Settlement Understanding it is for the affected person’s State to
take action and compensation is not available for affected private per-
sons.®! Whether or not this argument is correct as regards other invest-
ment treaties, it is debatable whether it holds for the ECT. The application
of GATT-inconsistent trade-related measures to existing Investments is,
for the purposes of Article 26 of the ECT, expressly stipulated to constitute
a breach of Part III of the Treaty: that is, it may found an individual cause
of action. Consequently, it might be thought that this specific inclusion
should lead, by application of the maxim inclusio unius est exclusio alte-
rius, to the conclusion that other provisions of GATT 1994 cannot be so
relied on. And, if this is the case, why should the provisions of other trea-
ties which do not, of themselves, give rise to a right of private action be any
more capable of being relied on by an Investor? The best answer may be
that the words ‘including treaty obligations’ would be largely otiose if they
referred only to obligations whose breach was already actionable by the
Investor. But the matter is not at all clear.

Even if an expansive view of the provision is taken, however, it would
seem implicit that its effects are limited to treaty obligations owed by the
host state to the Investor or to the Investor’s state: an Investor should not
be able to benefit under this provision from obligations undertaken by the
host state to some third state (though, of course, if Investors of a third state
are treated more favourably than the claimant investor might constitute a
breach of the MFN clause in Article 10(7)). In any case, the scope of the
provision would appear to be limited by Article 26, which requires that
any complaint be related to an Investment. This would seem to exclude,
for example, most complaints under human rights treaties.5? In conse-
quence, it may be that, in practical terms, the penultimate sentence of
Article 10(1) adds little to the MFN clause in Article 10(7).

61 G, Verhoosel, “The use of Investor-State Arbitration under Bilateral Investment
Treaties to Seek Relief for Breaches of WTO Law”, (2003) 6 JIEL, p. 493.

62 See, e.g., Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the
Government of Ghana, Award on Jurisdiction and Liability, 27 October 1989, 95 ILR 184
at 203.
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Article 10(7) contains obligations of national treatment and most
favoured nation (‘MFN’) treatment. Again, there is no reason to believe
that these concepts as they appear in the ECT ought to receive any differ-
ent treatment from when they appear in other investment treaties.53
However, Article 10(10) qualifies the effects of Article 10(7) (and Article
10(3)) as regards intellectual property rights, providing that:

Notwithstanding any other provision of this Article, the treatment described
in paragraphs (3) and (7) shall not apply to the protection of Intellectual
Property; instead, the treatment shall be as specified in the corresponding
provisions of the applicable international agreements for the protection of
Intellectual Property rights to which the respective Contracting Parties are
parties.

‘Intellectual Property’ is defined in Article 1(12) ECT as including ‘copy-
rights and related rights, trademarks, geographical indications, industrial
designs, patents, layout designs of integrated circuits and the protection of
undisclosed information. The provision seems to remove the level of pro-
tection granted to intellectual property rights from the ambit of Article
10(7). However, it does not seem to preclude the use of Article 26 to deter-
mine complaints that the respondent state has failed to accord to the
claimant the treatment specified in the ‘corresponding provisions of the
applicable international agreements’ under the penultimate sentence of
Article 10(1).

Article 10(12) requires the provision of effective means for the assertion
of claims and the enforcement of rights. It provides that:

Each Contracting Party shall ensure that its domestic law provides effective
means for the assertion of claims and the enforcement of rights with respect
to Investments, investment agreements, and investment authorizations.

This provision plainly overlaps to a significant extent with Article 1(1)’s
obligation to accord fair and equitable treatment, one of whose elements
is an obligation to avoid denying justice to the claimant. However, it is
rather more specific in its terms. Article 10(12) was directly considered by
the tribunal in AMTO, which stated that:

The fundamental criteria of an ‘effective means’ for the assertion of claims
and the enforcement of rights within the meaning of Article 10(12) is [sic] law
and the rule of law. There must be legislation for the recognition and enforce-
ment of property and contractual rights. This legislation must be made in

63 For further information, see Roe and Happold, see above note 60, pp. 127—30 and the
works cited there.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

THE ENERGY CHARTER TREATY 89

accordance with the constitution, and be publicly available. An effective
means of the assertion of claims and the enforcement of rights also requires
secondary rules of procedure so that the principles and objectives of the
legislation can be translated by the investor into effective action in the
domestic tribunals. ... Article 10(12) requires a State not only to ensure legis-
lation and rules are promulgated to recognise and enforce property and con-
tractual rights, but also that the quality of the legislation meets minimum
international standards. ... Accordingly, Article 10(12) is not only a rule of law
standard, but also a qualitative standard.5*

Article 10(11) provides that:

For the purposes of Article 26, the application by a Contracting Party of a
trade-related investment measure as described in Article 5(1) and (2) to an
Investment of an Investor of another Contracting Party existing at the time
of such application shall, subject to Article 5(3) and (4), be considered a
breach of an obligation of the former Contracting Party under this Part.

Article 5(1) and (2) describe trade-related measures which are inconsis-
tent with relevant provisions of the GATT (or, by virtue of the Amendment
to the Trade-Related Provisions of the Energy Charter Treaty, the WTO).
Thus the effect of Article 10(11) is, in practice, to translate the obligations
created by these provisions into obligations owed to, and enforceable by,
Investors under the ECT. This is important insofar as the obligations which
Article 10(11) imports into Part III, in turn permitting their vindication by
the mechanisms provided Investors under Article 26, are not enforceable
by private persons under the WTO’s dispute settlement procedures,55
which can only be accessed by Members, or considered to have direct
effect in national legal orders.6¢

As most ECT Contracting Parties are now also WTO Members, in most
cases it means that Investors can rely on the WTO Agreement on Trade-
Related Investment Measures (‘TRIMs’), which considerably develops
Articles III (National Treatment) and XI (General Elimination of
Qualitative Restrictions) of the GATT, in particular by providing an illus-
trative list of trade-related investment measures which are inconsistent
with those to provisions. Indeed, the list in the Annex to the TRIMS

64 See above note 21, para 87.

65 See Articles XXII and XXIII, General Agreement on Tariffs and Trade, and the WTO
Understanding on Rules and Procedures Governing the Settlement of Disputes, repro-
duced in World Trade Organisation, The Legal Texts: The Results of the Uruguay Round of
Multilateral Trade Negotiations (1999).

66 Including in EU law: see P. Hilpold, Die EU im GATT/WTO-System (Innsbruck
University Press, 3rd ed., 2009).

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

90 MATTHEW HAPPOLD AND THOMAS ROE

Agreement is reproduced in Article 5(2) of the ECT, which defines as
incompatible with Articles III and XI GATT:

... any investment measure which is mandatory or enforceable under domes-
tic law or under any administrative ruling, or compliance with which is nec-
essary to obtain an advantage, and which requires:

(a) the purchase or use by an enterprise of products of domestic origin or
from any domestic source, whether specified in terms of particular
products, in terms of volume or value of products, or in terms of a pro-
portion of volume or value of its local production; or

(b) that an enterprise’s purchase or use of imported products be limited to
an amount related to the volume or value of local products that it
exports;

or which restricts:

(c) the importation by an enterprise of products used in or related to its
local production, generally or to an amount related to the volume or
value of local production that it exports;

(d) the importation by an enterprise of products used in or related to its
local production by restricting its access to foreign exchange to an
amount related to the foreign exchange inflows attributable to the
enterprise; or

(e) the exportation or sale for export by an enterprise of products, whether
specified in terms of particular products, in terms of volume or value of
products, or in terms of a proportion of volume or value of its local
production.

It can be seen that such measures can, and frequently are, conditions
imposed on persons wishing to make an investment, as well as for obtain-
ing advantages (for example subsidies) once an investment has been
made.5” However, Article 10(1) specifically restricts the scope of Article 5to
‘the application by a Contracting Party of a trade-related investment mea-
sure ... to an Investment of an Investor of another Contracting Party exist-
ing at the time of such application. In addition, for a trade-related
investment measure to be inconsistent with the provisions of Articles III
or XI GATT it must be related to trade in goods.58

The remainder of Part III may be covered summarily. Article 11 is a key
personnel clause. Article 12 requires the non-discriminatory payment of
compensation for losses caused by war or other armed conflict, state of
national emergency, civil disturbance or other similar event. Article 13,

67 Although Article 5(3) permits the use of such measures as conditions of eligibility for
export promotion, foreign aid, government procurement or preferential tariffs or quota
programmes.

68 See Article 1 (Coverage), WTO Agreement on Trade-Related Investment Measures.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

THE ENERGY CHARTER TREATY g1

mirroring provisions in many other treaties, prohibits nationalisation,
expropriation or measures having similar effect except where such nation-
alisation, etc. is for a purpose which is in the public interest, not discrimi-
natory, carried out under due process of law and accompanied by the
payment of prompt, adequate and effective compensation.®9 In practice,
this is an important and frequently-pleaded type of provision. Article 13,
however, displays no unusual features requiring specific elucidation.”®
Finally, Article 14 makes detailed provision requiring the free transfer of
funds in and out of the host State.

Article 21 covers taxation. Tax regimes and levels of taxation are major
concerns of investors, as they have direct and obvious effects on the profit-
ability of their investments. The ECT, however, includes a major ‘carve out’
for taxation measures, taking them largely outside the scope of the protec-
tions accorded by the Treaty. Article 21 appears in Part IV of the Treaty. It
will be recalled that, under Article 26, Investors can only bring claims for
breach of obligations in Part IIl. However, Article 21 affects Investors’ rights
under Article 26 because it serves to define the extent of the obligations
which Contracting Parties incur in Part IIL

Article 21 is a provision of byzantine complexity, whose contours can
only be sketched here.” Article 21(1) provides that ‘Taxation Measures’ are
governed exclusively by Article 21 and no other provisions of the ECT
apply to them except as provided therein. ‘Taxation Measures’ are
described in Article 21(7)(a) as including:

(i) any provision relating to taxes of the domestic law of the Contracting
Party or of a political subdivision thereof or a local authority therein;
and

(ii) any provision relating to taxes of any convention for the avoidance of
double taxation or of any other international agreement or arrange-
ment by which the Contracting Party is bound.

69 For further information, see Roe and Happold, see above note 60, pp. 134—5 and the
works cited there.

70 Article 18 ECT reaffirms Contracting Parties’ sovereignty over their energy resources.
However, this does not conflict with the protections granted Investors in Article 13, as it is
generally agreed that states’ permanent sovereignty over natural resources is preserved by
permitting expropriation provided that the interests of investors are respected: see
N. Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties (Cambridge
University Press, 1997). Similarly, Article 19 (environmental aspects) cannot serve to avoid
the application of Article 13. If measures taken to protect the environment constitute, or
are tantamount to, an expropriation, full compensation must be paid; see Compariid
del Desarrollo de Santa Elena SA v Costa Rica, ICSID Case No ARB/96/1, Award (Final),
17 February 2000, para 71.

71 For further information, see Roe and Happold, see above note 60, pp. 186-94.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



EBSCChost -

92 MATTHEW HAPPOLD AND THOMAS ROE

Beyond the fact that the terms ‘tax provisions’ and ‘taxes’ do not include
custom duties,” no real definitions are provided. Indeed, the definition,
by including ‘any provision relating to taxes,”® would seem to include pen-
alties for late payments of taxes.

The provisions of Article 21 which specifically address Part III of the
Treaty are contained in paragraphs (3), (5) and (6). Article 21(3) deals
with questions of taxation and MFN and national treatment, and provides
that Articles 10(2) and (7) do not apply to Taxation Measures on income
and capital.”* The intention seems to be to avoid conflict between
those two provisions and applicable double taxation agreements, which
usually cover taxes on income and capital. Indeed, even in cases relating
to taxes other than on income and on capital, matters within the ambit
of applicable double taxation agreements are excluded. Moreover,
Articles 10(2) and (7) do not generally apply to ‘any Taxation Measure
aimed at ensuring the effective collection of taxes. The meaning of this
term is not elucidated but one might hazard that it applies to measures
relating to the collection of taxes; to the application and enforcement
rather than the substance of the tax code. With regards to such measures,
Articles 10(2) and (7) only apply when such a measure arbitrarily dis-
criminates against an Investor or ‘arbitrarily restricts benefits accorded
under the Investment provisions of this Treaty.”> There is, however, at
present no arbitral jurisprudence clarifying the meaning of these
provisions.

Article 21(5) covers allegations of expropriation under Article 13 ECT.
Taxation of an Investment can amount to an expropriation and is covered
by Article 13. However, the Investor alleging that an expropriation has
taken place or that the expropriation was discriminatory is required to
refer the issue to the ‘Competent Tax Authorities’ Failure to do so, and the
initiation of arbitration proceedings under Article 26 will simply result in
the arbitral tribunal making the referral itself.76

A definition of a ‘Competent Tax Authority’ is provided in Article 21(7)
(c). It means:

N

2 Article 21(7)(7)(d) ECT.
73 Emphasis added.
74 As defined in Article 21(7)(b) ECT.
75 Although it should be recalled that Article 10(2) does not give rise to any rights
enforceable by Investors.
76 See Article 21(5)(b)(i) ECT.
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the competent authority pursuant to a double taxation agreement in
force between the Contracting Parties or, when no such agreement is in
force, the minister or ministry responsible for taxes or their authorized
representatives.

The reference to Contracting Parties must mean the Contracting Party of
which the claimant is a national and the Contracting Party to the dispute.
Once seised, the Competent Tax Authorities have a period of six months in
which to determine whether the tax is an expropriation or is discrimina-
tory. No guidance is given as to the criteria which they should apply in
order to decide whether there has been an expropriation. With regard to
whether the tax is discriminatory, however, the Competent Tax Authorities
are required to apply (i) the non-discrimination provisions of any relevant
tax convention or (ii), if there is no such treaty, the non-discrimination
principlesin the OECD Model Tax Convention on Income and on Capital.””

The status of the conclusions of the Competent Tax Authorities depends
on two things: first, their subject-matter and, secondly, whether they were
arrived at within the six-month period following the issue’s referral to the
Tax Authority. As regards conclusions concerning whether a tax is an
expropriation (regardless of whether they were issued timeously or not), a
tribunal ‘may’ take them into account; that is, it is permitted but not
required to.”® As to whether a tax is discriminatory, however, provided the
Tax Authorities have issued their conclusions within six months, the tribu-
nal must take them into account.” If they were issued outside the six
month period, the tribunal is entitled (but not obliged) to take them into
account.8? In consequence, therefore, the most that a tribunal is required
to do is take such conclusions into account; they are persuasive but not
determinative of its decision on the issue. The issue is likely to be re-
argued in full before the tribunal. Given this, the utility of the procedure
might be doubted. The procedure seems akin to a requirement to exhaust
domestic remedies, a requirement which does not, of course, apply with
in relation to other claims under the Treaty. Its practical effect is likely to
be to extend the length and increase the cost of legal proceedings.

Finally, as regards transfers related to investments, Article 21(7) pro-
vides ‘for the avoidance of doubt’ that Article 14 ‘shall not limit the right of

77 Article 21(5)(b)(ii) ECT.
78 Article 21(5)(b)(iii) ECT.
7 Ibid.
80 Jbid.
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a Contracting Party to impose or collect a tax by withholding or other
means.

5. Procedure

As already mentioned, procedures for the settlement of investor-State dis-
putes are set out in Article 26 of the ECT. Article 26(1) provides that the
disputes to which it applies ‘shall, if possible, be settled amicably’. Article
26(2) states that:

If such disputes can not be settled according to the provisions of paragraph

(1) within a period of three months from the date on which either party to

the dispute requested amicable settlement, the Investor party to the dispute

may choose to submit it for resolution:

(a) to the courts or administrative tribunals of the Contracting Party party
to the dispute;

(b) in accordance with any applicable, previously agreed dispute settle-
ment procedure; or

(c) in accordance with the following paragraphs of this Article.

The reference in subparagraph (c) is to conciliation or arbitration under
the auspices of ICSID (under the ICSID Convention or the Additional
Facility Rules); arbitration under the Rules of the Arbitration Institute of
the Stockholm Chamber of Commerce; or ad hoc arbitration under the
UNCITRAL Arbitration Rules.8! The choice between those options is the
claimant’s alone, subject to the fact that not all of the forums listed may be
available in the particular case.8? As with most bilateral investment trea-
ties, there is no rule in the ECT that an aggrieved investor must exhaust all
remedies in the host State’s courts under the host State’s domestic law
before making a complaint under the Treaty.

The three-month ‘waiting period’ for amicable settlement is similar to
the provisions of many investment treaties. Given the divergence of juris-
prudence, however, it is unclear whether the provisions should be viewed
as setting out a jurisdictional requirement or as simply directory.83

81 Article 26(4) ECT.

82 In particular, the EU is not a party to the ICSID Convention, nor can it be a party to
proceedings under the ICSID Additional Facility Rules.

83 See, e.g,, Ethyl Corporation v Canada, UNCITRAL, Decision on Jurisdiction, 24 June
1998 and SGS Société Générale de Surveillance SA v Pakistan, ICSID Case No ARB/o1/13,
Decision on Jurisdiction, 6 August 2003 (directory); compare Enron Corporation and
Ponderosa Assets LP v Argentina, ICSID Case No ARB/o1/3, Decision on Jurisdiction,
14 January 2004, Republic of Argentina v BG Group Plc, D.C. Cir. Jan. 17, 2012 and ICS
Inspection and Control Services Ltd v Argentina, UNCITRAL, Award on Jurisdiction, 10
February 2012 (jurisdictional).
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The Contracting Parties’ unconditional consent to arbitration is quali-
fied in two respects. First, Article 26(3)(b) provides that:

(b) (i) The Contracting Parties listed in Annex ID do not give such uncondi-
tional consent where the Investor has previously submitted the dispute
under subparagraph (2)(a) or (b).

This ‘fork-in-the-road’ provision, like others in bilateral investment
treaties, is of somewhat uncertain effect. The difficulty lies in defining
‘the dispute’, prior submission of which to another forum under subpara-
graphs 2(a) and 2(b) removes the state’s unconditional consent to its being
arbitrated under subparagraph 2(c).8* Secondly, Article 26(3)(c) contains
a substantive, rather than procedural, limitation on the consent to arbitra-
tion under subparagraph 2(c). It provides that the Contracting Parties
listed in Annex IA do not give their consent to such arbitration ‘with
respect to a dispute arising under the last sentence of Article 10(1)’ (the
‘umbrella clause’). However, only four States are listed in Annex IA, only
one of which (Hungary) is a party to the ECT.

The powers of a tribunal constituted pursuant to Article 26 are largely
delineated by the applicable rules: the ICSID Convention, the Additional
Facility Rules, the SCC arbitration rules or the UNCITRAL Arbitration
Rules as the case may be. Each of these is a subject in its own right and so
will not be analysed here. To conclude, however, certain points concern-
ing the application of these rules to an arbitration under the ECT will be
briefly highlighted.

First, the ECT itself places no limits on the exercise by an arbitral tribu-
nal of such powers as it may possess to make interim orders or orders for
provisional measures. Secondly, so far as final relief is concerned, Article
26(8) expressly confirms an arbitral tribunal’'s power to award interest.
Thirdly, the ECT does not generally limit the tribunal to awards for mone-
tary damages and restitution of property. Indeed, Article 26(8) (second
sentence) provides that:

An award of arbitration concerning a measure of a sub-national government
or authority of the disputing Contracting Party shall provide that the
Contracting Party may pay monetary damages in lieu of any other remedy
granted.

Though this provision precludes the grant of non-monetary relief as a
sole remedy in the particular circumstances in which it applies, it appears

84 See the discussion in Chevron Corporation v Ecuador, UNCITRAL, Third Interim
Award on Jurisdiction and Admissibility, 27 February 2012, paras 4.72—4.79.
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premised on the general availability of an order for non-monetary relief —
e.g. an injunction — without the option of paying damages in lieu. In prac-
tice, however, investment arbitral tribunals have proved reluctant to make
such orders, even in cases where non-pecuniary remedies have been
requested.

6. Conclusion

The ECT is a creature of its time: the period immediately following the lift-
ing of the Iron Curtain, the end of Communist rule in central and eastern
Europe, and the breakup of the Soviet Union.8> Only a particular and for-
tunate set of political circumstances permitted the adoption of the Treaty.
Greater energy cooperation between the States of western Europe, on the
one hand, and those of east and central Europe and the former Soviet
Union, on the other, was seen as both an economic and a political impera-
tive. Yet even during the negotiation of the ECT, in the period 1992—4,
ambitions had to be scaled back; and concessions made to keep Russia
within the process led the United States deciding not to sign the Treaty.
The ECT stands, then, as a monument to the difficulties that arise when
seeking agreement on any multilateral investment agreement, even in
favourable circumstances. Together with the OECD’s ill-fated Multilateral
Agreement on Investment, it could be seen as a negative precedent. But
this would be to ignore its real achievements, of which investors continue
to take advantage.

The ECT can be seen, in this sense, as marking the high-watermark of
investor protection. What it lacks in breath of subject-matter (although
the energy sector is a field of foreign investment of great significance and
sensitivity), it makes up for in the number of parties. Moreover, by virtue
of Article 45 ECT, Russia, despite its statement of 18 October 2009 that it
does not intend to ratify the Treaty, remains bound to apply Parts IIl and V
to Investments made up to that date for twenty years from the announce-
ment. This is particularly important given how few — and how weak —
are the BITS to which Russia is party.86 The ECT’s investment protection

85 For further information, see J. Doré, “Negotiating the Energy Charter Treaty” in The
Energy Charter treaty: An East-West Gateway for Investment and Trade, ed. T. Wilde
(London: Kluwer Law International, 1996); and C. Bamberger, “The Negotiation of the
Energy Charter Treaty”, in Coop and Ribeiro, see above note 43.

86 See N. Rubins and A. Nazarov, “Investment Treaties and the Russian Federation:
Baiting the Bear?”, (2008) 9 Business Law International 100.

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use



THE ENERGY CHARTER TREATY 97

provisions, by contrast, are strong and wide-ranging, including all the
principal contingent and non-contingent standards, and permitting inves-
tors bring claims for breach of contract (via the umbrella clause in the
final sentence of Article 10(1)) and for breach of (at least some) obligations
owed under other treaties (under the penultimate sentence of Article 10(1)
and, as regards TRIMS, Article 10(11)). And although Article 21 cuts down
the Treaty’s protections where the actions of the host State complained of
concern tax, it does so to a lesser extent than the equivalent provisions in
many BITs.87

87 See T.W. Wilde and A. Kolo, “Taxation and Modern Investment Treaties”, in
P. Muchlinski, F. Ortino and C. Schreuer (eds), The Oxford Handbook of International
Investment Law (2008), pp. 320—4.
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1. Introduction

A variety of legal instruments, belonging to different legal systems, contri-
bute to the legal protection of foreign investment. ! Among them, bilateral
investment treaties (BITs) have played and continue to play a prominent
role with regard to both the creation of a stable and predictable normative
framework and the settlement of related disputes.?

This chapter is intended to offer an overview of the main — and in many
respects unique — features of BITs. It first describes the disadvantages
advantages and potential of the largely bilateral framework for the protec-
tion of foreign investment (Part II). It then examines the special position

1 On the sources of foreign investment law see, in particular: P. Juillard, “L'évolution des
sources du droit des investissements”, Recueil des Cours 250 (1994), p. 9, M. Hirsh, “Sources of
International Investment Treaties”, Hebrew University of Jerusalem, Research Paper o5-11,
July 20m, available at www.ssrn.com/abstract=1892564 (last accessed 5 December 2011).

2 On foreign investment treaties see in particular: R. Dolzer, M. Stevens, Bilateral
Investment Treaties (The Hague: Nijhoff, 1995), G. Sacerdoti, “Bilateral Treaties and
Multilateral Instruments on Investment Protection’, Recueil des Cours 269 (1997), p. 251; KJ.
Vandevelde, Bilateral Investment Treaties. History, Policy, and Interpretation (Oxford: Oxford
University Press, 2010); JW. Salacuse, The Law of Investment Treaties (Oxford: Oxford
University Press, 2010); G. Van Harten, “Five Justifications for Investment Treaties: A Critical
Discussion’, 2 Trade Law & Development (2010), p. 1.
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foreign investors enjoy under these treaties, in both substantive and proce-
dural terms, keeping in mind that foreign investors are manifestly the main
beneficiaries of these treaties, yet formally extraneous to the process lead-
ing to their conclusion, modification and termination (Part III). Part IV
considers how BITs strike a balance between the sovereign prerogatives of
States parties and the need to protect the legitimate expectations that
these treaties create for foreign investors. Part V further elaborates on this
balancing exercise from the standpoint of the law of treaties. Parts VI and
VII are consecrated, respectively, to some issues of interpretation of BITs
and the settlement of disputes arising from these treaties. Part VIII
touches upon the interaction between BITs and State contracts, including
the so-called umbrella clauses. A full discussion of the relationship
between BITs and contracts can be found in Chapter VII of this book.

II. A Largely Bilateral Framework

There is no multilateral treaty on foreign investment comparable in terms
of participation to multilateral trade agreements. Attempts to conclude
such a treaty have failed and there is no evidence that any such treaty will
be concluded in the near future. The unsuccessful negotiations of the
Multilateral Agreement on Investment within the OECD? and the clumsy
remake within the WTO# have demonstrated that disagreement on key
issues remains an insurmountable obstacle to any meaningful multilateral
agreement.

As a matter of treaty law, therefore, foreign investments are currently
protected by a complex web of bilateral investment treaties (BITs), spe-
cific provisions, chapters, or legal documents contained in or attached to a
large number of bilateral or plurilateral Regional Trade Agreements
(RTAs),5 as well as the Energy Charter Treaty, a multilateral agreement in
the energy sector.6

8 OSCE, Multilateral Agreement on Investment Draft Consolidated Text and Commentary,
22 April 1998, respectively DAFFE/MAI(98)7/REVI and DAFFE/MAI(98)8/REVI. See also:
UNCTAD, Lessons from the MAIL New York and Geneva, 1999, UNCTAD/ITE/IIT/MISC. 22;
P.T. Muchlinski, “The Rise and Fall of the Multilateral Agreement on Investment: Where
Now?”, 34 International Lawyer (2000), p. 1033.

4 See Decision of the WTO General Council, 1 August 2004, WT/L/579, 2 August 2004.

5 See, in particular, North America Free Trade Agreement (NAFTA, Chapter XI),
European Free Trade Area (EFTA, Chapter IX), Central America Free Trade Area —
Dominican Republic — (CAFTA-DR, Chapter X), Common Market for Eastern and Southern
Africa (COMESA, Chapter XXVI), Association of East Asian Nations (ASEAN), and Southern
Common Market (MERCOSUR).

6 On the Energy Charter Treaty see the contribution by Matthew Happold in this vol-
ume. See also, in particular: TW. Wilde, The Energy Charter Treaty. An East-West Gateway
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Regional economic integration may be a vehicle for multilateralizing
the legal protection of foreign investment. It can even offer a third way,
alternative to a multilateral treaty on investment and a network of BITs.”
Such an alternative may also strike a balance between the respective
advantages of multilateralism and bilateralism. All these issues are dis-
cussed in Chapter II of this book alongside the question of the alleged
incompatibility of BITs with the MFN clause embodied in Article II:1 of the
General Agreement on Trade in Services (GATS).8

On that question, suffice it here to mention that the concern expressed
in literature on the possible violations of the MFN (most-favoured-nation)
obligation under GATS may be countered by arguing that the conclusion
by virtually all States of a large number of BITs, coupled with the acquies-
cence by those States not involved in such practice, may amount to subse-
quent practice for the purpose of interpreting or even modifying Article
II:1 GATS.?

For the time being, however, the legal protection of foreign investment
remains to a large extent bilateral in character, with a wealth of about
2,800 BITs concluded since 1959 with a significant acceleration in the last
two decades.!® Although the figure is certainly impressive, its quantitative

for Investment Trade (The Hague: Kluwer, 1996); T.W. Wilde, “Energy Charter Treaty-based

Investment Arbitration’, 5 Journal of World Investment & Trade (2004), p. 373; C. Ribeiro ed.,
Investment Arbitration and the Energy Charter Treaty (Huntington: Juris Publishing, 2006);
G. Coop and C. Ribeiro eds., Investment Protection and The Energy Charter Treaty
(Huntington: Juris Publishing, 2008).

7 On the role the European Union plays in the field of foreign investment after the
entry into force of the Lisbon Treaty see, in particular: M. Bungenberg, J. Griebel,
S. Hindelang eds., “International Investment Law and EU Law”, European Yearbook of
International Economic Law (2011) Special Issue; A. Dimopoulos, EU Foreign Investment Law
(Oxford: Oxford University Press, 2011).

8 See, in particular, F. Ortino, “The Principle of Non-discrimination and its Exceptions
in GATS: Selected legal Issues’, in The World Trade Organization and Trade in Services, ed.
M. Andenas, K. Alexander (Leiden: Martinus Nijhof Publishers, 2008), p. 173.

9 From this perspective, the conclusion of a large number of BITS may be treated as “a
discernable pattern implying the agreement of the parties regarding its interpretation’,
Japan-Taxes on Alcoholic Beverages, WT/DS11/AB/R [1996] 1 DSR 106; Chile-Price Band
System and Safeguard Measures Relating to Certain Agricultural Products, WT/DS207/AB/R,
para 214; EC—Customs Classification of Certain Computer Equipment,WT/DS62/AB/R, para
90; US—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT|
DS285/AB/R, para 190. See also the views expressed by the International Law Commission,
Yearbook ILC 18 (1966-1I) 222. On acquiescence see EC-Customs Classification of Frozen
Boneless Chicken Cuts, WT/DS269/AB/R, para 272. On the modification of treaties through
subsequent practice, see, in particular, Air Transport Services Agreement Arbitration, U.S. v.
France, 22 December 1963, in International Law Reports 38 (1969) 182, p. 249; Case
Concerning the Temple of Preah Vihear, I.C,J. Reports 1962, p. 6.

10 According to UNCTAD, at the end of 2010, States had concluded 2,807 BITs, World
Investment Report 20mn (UNCTAD/WIR/2011), p. 100, at http://www.unctad-docs.org/files/

printed on 2/10/2023 2:23 PMvia . All use subject to https://ww. ebsco. coniterns-of -use


http://www.unctad�docs.org/files/UNCTAD�WIR2011�Full�en.pdf

EBSCChost -

102 TARCISIO GAZZINI

importance should not be exaggerated for two reasons. On the one hand,
these treaties cover roughly 14% of the bilateral relationship between
states.!! On the other hand, it must be noted that the Energy Charter
Treaty alone accounts for the equivalent of more than 1,000 bilateral
agreements.

Undoubtedly a multilateral treaty has many advantages. First and fore-
most, it establishes a single legal framework and ensures the greatest sim-
plicity, coherence and uniformity with regard to the rules applicable to the
parties. A multilateral treaty, however, does not need to be unduly rigid,
and contracting parties may accommodate their specific needs through
variable geometry, protocols, reservations, opting out mechanisms,
optional declarations or in any other manner permitted under the law of
treaties. While introducing into the system the necessary degree of flexi-
bility, these devices should not be used excessively — or abused - lest they
undermine the integrity of the treaty.

Additionally, multilateral treaties are expected to generate coherent
State practice. This is facilitated by the existence of a single set of rules
applicable by the entities responsible to implement the treaty within the
jurisdictions of all parties to the treaties. State practice can thus consoli-
date a stable and predictable legal framework, clarify the meaning of the
rules contained in the treaty, and possibly contribute to the crystallization
or development of customary international law.

From the standpoint of the settlement of disputes, furthermore, the
interpretation and application by national courts and investment arbitral
tribunals of the same treaty will in all probability reduce the legal uncer-
tainty surrounding investment-related disputes and progressively develop
a consistent body of jurisprudence tribunals could comfortably rely upon.
The risk of conflicting decisions, being inherent in the sovereign character
of international investment tribunals, however, cannot be eliminated sim-
ply by the adoption of a multilateral treaty.

While recognizing all these advantages of multilateral treaties, never-
theless, one should not be unconditionally hostile to BITs, as bilateralism
is not necessarily less effective or less adequate that multilateralism and in
turn offers its own advantages.

UNCTAD-WIR2o11-Full-en.pdf (last accessed 5 December 2011). For a detailed treatment of
the historical evolution of BITs see K.J. Vandevelde, see above note 1, Chapter 2.

' To cover the totality of bilateral relationships between n States it is necessary to con-
clude a number of bilateral treaties equivalent to: n (n - 1) / 2, see E. Giraud, “Modification
et terminaison des traités collectifs’, 49 Annuaire Institut de droit international (1961)
1, p. 16 ff.
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In the first place, there is no compelling economic evidence that a mul-
tilateral treaty would have a significantly bigger positive impact on the
flow of foreign investment than a network of BITs. It must be noted in this
respect that recent empirical studies point to the stimulating effect of BITs
on the flow of investment towards the States concerned.!? Apart from the
difficulties in determining the link between the conclusion of BITs and
the increase in foreign investment, however, it must not be ignored that
countries bound by a handful of BITs or no BITs at all — such as Japan or
Brazil — have managed to attract remarkable flows of foreign investment.

Secondly, the current legal framework, however fragmented, works
quite well. It is in continuous expansion, even though the conclusion of
new BITs has slowed down in the last few years. Additionally, the accuracy,
level of sophistication and coherence of the current legal framework is
progressively improving due the renegotiation of BITs, the elaboration of
new model BITs, and the development of a largely consistent body of arbi-
tral decisions.

Thirdly, the framework has significant potential for improvement with
regard to both substantive and procedural rules (for instance, through the
inclusion, respectively, of provisions on the protection of human rights
and the environment, and of clauses on consolidation'® and judicial
review!#).

12 See, for instance: E. Neumayer, L. Spess, “Do Bilateral Investment Treaties Increase
Foreign Direct Investment to Developing Countries?”, World Development (2005), p. 1567;
K. Gallagher, M.B.L. Birch, “Do Investment Agreement attract Investment?”, 7 Journal of
World Investment & Trade (2006), p. 961; P. Egger, V. Merlo, “The Impact of Bilateral
Investment Treaties on FDI Dynamics’, World Economics 30 (2007), p- 1536; J.B. Yackee,
“Conceptual Difficulties in the Empirical Study of Bilateral Investment Treaties”, 33
Brooklyn Journal International Law (2008), p. 405; J. Tobin, S. Rose-Ackerman, “When BITs
have some Bite”, in The Future of Investment Arbitration, ed. R.A. Alford, C. Rogers
(Oxford: Oxford University Press, 2009), p. 131.

13 See, for instance: Article 1126 NAFTA; Article 33, 2004 United States BIT Model; Article
32, 2004 Canada BIT Model, at http://ita.law.uvic.ca/documents/Canadian2o04-FIPA
-model-en.pdf; Article 37 ASEAN Comprehensive Investment Agreement, 26 February
2009, at http://www.aseansec.org/22218. htm; Article 10.24, FTA United States — Mexico,
15-Jun-2004, at http://rtais.wto.org/UI/CRShowRTAIDCard.aspx?enc=Q6mlxSufgPIwiniqU
YY1HY5jXk]6LqSsfoOPqS+O+Jk= (last accessed 5 December 20m); Article 10.26 FTA
Canada — Chile; Article 101, FTA Chile — Japan, 27-Mar-2007 at http://www.mofa.go.jp/
region/latin/chile/jointo7o3/agreement.pdf (last accessed 5 December 2011). For a case of
consolidation, see Pan American Energy LLC and BP Argentina Exploration Company v.
Argentina, ICSID ARB/03/13, Decision on Preliminary Objections, 27 July 2006.

14 See, for instance, Article 28 (10) 2012 United States BIT Model; Annex D (Possibility of
a Bilateral Appellate Mechanism), 2004 United States BIT Model; Annex 10 D ((Possibility
of a Bilateral Appellate Mechanism), FTA United States — Morocco.
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Fourthly, the most-favoured-nation treatment clause (MFN) contained
in the overwhelming majority of modern BITs upgrades the legal protec-
tion enjoyed by foreign investors, although the clause works in quite a dif-
ferent manner from MFN clauses contained in international trade
agreements.!® Described as a “potent ratchet’6 this contingent standard
enables foreign investors to invoke the better treatment accorded by the
host State to investors of any third State,'” provided that there is corre-
spondence as to the subject matter between the two treaties (ejusdem
generis principle).18

Finally, for decades BIT were concluded between developed countries
and developing countries, as foreign investment essentially flowed from
the former to the latter. Nowadays, investing abroad is no longer a privi-
lege of developed countries, and BITs have a truly universal dimension as
a large number of them are concluded between emerging or developing
countries. Since the content of BITs is to a large extent similar or identical,
at least with regard to the main substantive rules, these treaties have sig-
nificantly influenced the customary rules in this field.!® This process has
contributed to increasing the coherence and uniformity of international
investment law.20

15 See also Article 1103 NAFTA and Article 40 (2) of the EFTA/Singapore Agreement. See
also UNCTAD, ‘Most-Favoured-Nation Treatment’, New York — Geneva, 1999, UNCTAD/ITE/
IIT/10 (Vol. III), at http://www.unctad.og/en/docs/psiteiitdiovs.en.pdf (last accessed
5 December 2011); OECD, ‘Most-Favoured-Nation Treatment in International Investment
Law’, Working Papers on International Investment, November 2004/2, at http://www.oecd
.org/dataoecd/21/37/33773085.pdf (last accessed 5 December 2om). In literature see:
S. Fietta, “Most Favoured Nation Treatment and Dispute Resolution Under Bilateral
Investment Treaties: A Turning Point?”, 4 JALR (2005), p. 131; P. Acconci, “Most-Favoured-
Nation Treatment and International Law on Foreign Investment’, in The Oxford Handbook
of International Investment Law, ed. P. Muchlinski, F. Ortino, C. Schreuer (Oxford University
Press, 2008), p. 363; A. Ziegler, “Most-Favoured-Nation (MFN) Treatment”, in Standards of
Investment Protection, ed. A. Reinisch (Oxford: Oxford University Press, 2008), p. 59;
S.W. Schill, The Multilateralization of International Investment Law (Cambridge: Cambridge
University Press, 2009), Chapter IV.

16 C.McLachlan, L. Shore and M. Weiniger, International Investment Arbitration (Oxford:
Oxford University Press, 2007), p. 254.

17" As pointed out in Siemens v. Argentina, ICSID ARB/02/8, Jurisdiction, 3 August 2004,
para 120, the clause “relates only to more favourable treatment”.

18 The Ambatielos Claim (Greece, United Kingdom of Great Britain and Northern
Ireland), Award, 6 March 1956, XII UNRIAA (1963), p. 83, at p. 107. See also Parties in Italics
Maffezini v. Spain, ICSID ARB/97/7, Award on Jurisdiction, 25 January 2000, para 48 ff.

19 See, for instance, Mondev International Ltd. v. United States, ICSID ARB(AF)/g99/2
(NAFTA), Award, 11 October 2002, para. 43.

20 For a thoroughly discussion, see S.W. Schill, see above note 15. See also S.M. Schwebel,
“The Influence of Bilateral Investment Treaties on Customary International Law”, 98
American Society International Law Proceedings (2004), p. 27;].H. Alvarez, “A BIT on Custom’,
42 N. Y. Univ. J. Int’l L. & Pol. (2010), p.17.
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Last but not least, three main specific advantages of bilateralism deserve
to be mentioned.

First, the flexibility of a bilateral framework permits States to tailor
their commitments to their specific needs.?! Indeed, BITs contain a variety
of provisions, especially with regard to the definition of investment, the
nationality of the investor, pre-establishment treatment, emergency
clauses, and, perhaps more prominently, the settlement of disputes.

More than that, it is not uncommon for the provisions of the very same
BIT not to apply in a symmetrical way to both parties. This may occur with
regard to substantive provisions or, more frequently, the provisions on the
settlement of disputes. According to Article II (1) of the BIT between the
United States and Argentina, for instance, each party is entitled to main-
tain or make exceptions to the national treatment obligation in the sectors
indicated by each of them in the protocol. An example of asymmetrical
provisions relating to the settlement of disputes can be found in Article 10
(2) of the BIT concluded between The Netherlands and China, according
to which China may require Dutch investors to exhaust the domestic
administrative review procedure before submitting the dispute to an
international investment tribunal.?2

Second, the bilateral nature of these treaties facilitates their modifica-
tion through protocols, amendments or subsequent practice. Contracting
parties may thus alter their obligations in order to meet their evolving
financial or economic needs or to keep the rules governing foreign invest-
ment in line with the evolution of international law, especially in relation
to the protection of the environment, labour standards and human rights.

From this perspective, BITs were traditionally silent on the protection
of the environment or contained only broad references to it in preambles.
In the last few years, however, contracting parties to BITs have with
increasing frequency included provisions on the protection of the envi-
ronment.?3 These provisions are rather heterogeneous as far as their

21 As noted by K.C. Kennedy, “A WTO Agreement on Investments: A Solution in Search
of a Problem”, 24 Univ. Pennsylvania J. Int'l Econ. L. (2003), p. 183, “Bilateral investment
agreements offer the flexibility that is not possible under a multilateral framework. BITs
can be tailored to fit country-specific needs in a way that is not possible under a multilat-
eral framework”.

22 See also Ad Article 11 (2) of the Protocol to the BIT concluded between China and
Switzerland; Article 8 (2) of the BIT between China and Argentina.

28 For a couple of examples see Article VII (4) BIT between Belgium-Luxemburg
Economic Union and Colombia, Article 2 (3) BIT between the Russian Federation and
Hungary; Article 7 (2) BIT between Canada and Peru. For a recent survey see K. Gordon,
J. Pohl, Environmental Concerns in Investment Agreements: A Survey, OECD Working Papers
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content is concerned and are often drafted in general terms. Moreover,
even when they impose sufficiently clear substantive obligations they nor-
mally do not fall within the scope of the arbitral clauses.2* Nonetheless, it
must be emphasized that the bilateral character of the framework allows
for an incremental process which may be expected to lead in due time to
the inclusion of these provisions on a large scale. Such a result may be dif-
ficult, if not impossible, to achieve in the context of a multilateral treaty.

It is also worth noting that some Free Trade Agreements (FTAs) or
agreements concluded between a Free Trade Association and third States
contain a so-called evolutionary clause whereby the parties undertake to
review the legal protection of foreign investment, often through a Joint
Committee, in order to bring it in line with further developments in inter-
national economic relations?® or to improve the internal legal framework
regarding investments.26

Third, the adoption of binding common interpretations, should the
need arise to clarify the content of certain treaty provisions, is obviously
much easier in the context of bilateral treaties than multilateral treaties.
Certain BITs contain specific provisions for that purpose.2” Argentina and
Panama, for instance, exchanged diplomatic notes with an “interpretative
declaration” of the MFN clause contained in the BIT they had concluded
in1996.28

III. Nature of BITS

BITs fall squarely within the definition of treaty under Article 2 (1) (a)
of the Vienna Convention on the Law of Treaties (VCLT) as they are inter-
national agreements concluded between States in written form and
governed by international law. They normally pursue two main objectives.

on International Investment, No. 2011/1, May 2011, at http://www.oecd-ilibrary.org/finance
-and-investment/ environmental—c0ncerns—in—internati0nal-investment—agreementsfskg
gmgqyscrjh-en (last accessed 5 December 2011).

24 See, for instance, Articles 12, 13 and 37 of the 2012 United States model BIT.

25 See, for instance, the agreement between the European Free Trade Association
(EFTA) and Croatia, at http://www.efta.int/content/legal-texts/third-country-relations/
croatia/HR-FTA.pdf (last accessed 5 December 2011).

26 See, for instance, Article 33 of the Central European Free Trade Agreement (CEFTA),
at http://www.cefta2z006.com/doc/CETA-Linkovi/Home/eng/CEFTA%202006%20ANNEX
%:2o01.pdf (last accessed 5 December 2011).

27 See, for instance, Article 17.2 BIT between the United Kingdom and Mexico. See also
Article 30 (3) of the United States 2012 Model BIT.

28 As referred to by the Tribunal in National Grid plc v Argentina, UNCITRAL, Decision
on Jurisdiction, 20 June 2006, para 85.
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On the one hand, they aim to stimulate the flow of foreign investment and
create a stable and predictable legal environment for their management;
on the other hand, they promote the economic development of the host
State and the economic relations between the parties.2® The two objec-
tives are intimately related and mutually supportive.

As a matter of fact, however, virtually all substantive rules c